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McElheny  et  al.  v.  Pittsb.  etc.  Ry.  Co.,  Appellant. 

Evidence — Cross-examination. 

When,  upon  the  cross-examination  of  a  witness,  the  opposite  pai'tj  has 
introduced  a  subject  germane  to  the  issue  on  trial,  and  has  elicited  some 
fsLCta  respecting  it,  the  party  calling  the  witness  may,  upon  redirect  ex- 
amination, follow  it  up  by  inquiring  for  further  facts  explanatory  of  those 
so  elicited,  even  though  it  might  not  have  been  competent  to  prove  them 
upon  the  examination  in  chief. 

Argued  Nov.  4, 1891.  Appeal,  No.  258,  Oct.  T.,  1891,  by 
defendant  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  April 
T.,  1890,  No.  131,  on  verdict  for  plaintiff.  Before  Paxson,  C. 
J.,  Steerbtt,  Green,  Clark,  Williams  and  Mitchell,  JJ. 

On  Jan.  18,  1890,  viewers  were  appointed  to  assess  damages 
for  the  appropriation  by  the  Pittsburgh,  Virginia  &  Charleston 
Railway  Company,  of  certain  lands  belonging  to  V.  K.  McEl- 
heny and  others.  The  viewers  having  made  an  award,  the 
plaintiff  appealed  therefrom,  and  an  issue  was  framed  in  the 
usual  form  to  determine  what  compensation  the  plaintiffs  were 
entitled  to  i-eceive. 

At  the  trial  on  May  6, 1891,  the  following  facts  were  shown : 

The  plaintiffs  were  the  owners  of  a  tract  of  land  fronting 

on  the  Monongahela  river.     In  1872,  the  defendant  company 

acquired  a  right  of  way  through  said  tract,  sixty  feet  wide, 

t.  Vol.  cxLvn — 1  (1) 
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upon  which  it  constructed  its  railroad.  The  ground  belong- 
ing to  the  plaintiffs,  left  between  the  railroad  and  the  river, 
was  divided  intx)  two  parts  by  an  intervening  piece  of  land 
owned  by  another  person. 

In  Nov.,  1889,  as  it  was  stated,  the  McEeesport  &  Duquesne 
Highway  Bridge  Company  appropriated  a  right  of  way  across 
one  of  the  said  parcels  belonging  to  the  plaintiffs,  for  the  con- 
struction thereon  of  a  part  of  a  bridge,  to  cross  the  Mononga- 
hela  river  and  connect  the  city  of  McKeesport,  on  the  east 
bank,  and  the  village  of  Duquesne,  near  the  plaintiffs'  prop- 
erty, on  the  west  side  of  the  river.  There  was  a  condemnation 
proceeding  in  which  the  plaintiffs  were  awarded  damages  for 
the  appropriation  so  made  by  the  bridge  company.  Subse- 
quently, the  bridge  was  constructed  upon  that  right  of  way,  at 
an  elevation  of  from  thirty  to  fifty  feet  above  the  surface  of 
plaintiffs'  land.  The  date  of  its  construction  did  not  appear 
in  the  extract  from  the  testimony  printed  in  the  paper-books. 

On  Jan.  1, 1890,  the  defendant  company  appropriated,  for 
the  purpose  of  constructing  freight  yards,  etc.,  both  pieces  of 
the  land  of  plaintiffs  between  the  railroad  and  the  river,  sub- 
ject to  the  prior  appropriation  made  by  the  bridge  company. 
W.  C.  McElheny,  one  of  the  plaintiffs,  having  testified  as  to 
the  availability  for  manufacturing  purposes,  or  for  the  purpose 
of  laying  out  building  lots,  of  the  ground  appropriated  by  the 
railway  company,  was  cross-examined  in  part  as  follows : 

"  Q.  How  high  above  the  narrow  level  of  this  gi-ound  is  that 
bridge  built?  A.  About  fifty  feet,  I  should  say.  ...  Q.  If 
you  utilize  that  for  building  lots,  how  would  you  cut  it  up  so 
as  to  utilize  it  for  building  purposes?  A.  Why  we  could  run 
a  street  down  through  the  middle  of  that  ravine,  and  lay  off 
building  lots  on  either  side  of  the  ravine;  from  the  ravine 
down,  we  could  lay  off  a  street.  There  is  a  road  or  street 
from  the  ravine  down  to  the  ferry  landing  now.  We  could 
run  a  street  off  at  about  right  angles  to  that  road,  down  through 
the  middle  of  it,  and  lay  off  building  lots.  ...  Q.  In  laying 
out  a  road  for  this  lower  part  of  this  property,  what  would  you 
connect  it  with  ?  A.  With  this  road.  (Shows.)  Q.  You  run 
it  underneath  the  highway  bridge?  A.  Yes,  sir;  plenty  of 
room.  Q.  And  connect  it  with  that?  A.  Yes,  sir.  Q.  There 
would  be  no  way  of  getting  on  to  that  highway  bridge  on  this 
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property,  without  crossing  the  railroad  on  high  ground  to  get 
on  to  the  far  edge  of  the  bridge?  A.  No,  sir.  Q.  How  far 
beyond  this  property  is  the  approach  to  the  highway  bridge  ? 
A.  It  is  about,  probably,  one  hundred  feet  across  to  the  ap- 
proach of  the  bridge.  Q.  About  one  hundi-ed  feet  beyond  the 
railroad,  you  mean  ?     A.  No,  sir ;  from  the  property." 

On  redii-ect  examination,  the  witness  was  asked :  "  Q.  Mr. 
Gordon  had  asked  you  about  this  highway  bridge  being  above 
the  present  railroad  track,  and  being  laid  out  before  the  rail- 
road company  went  there.  Where  was  it  originally  located  in 
this  tract?" 

Objected  to. 

Plaintiffs'  counsel  proposes  to  show  that  the  highway  bridge, 
as  originally  located,  was  very  nearly  down  on  this  property, 
and  of  easy  access  to  the  property;  to  be  followed,  if  an- 
swered, by  proof  to  show  that  it  was  by  an  arrangement  with 
the  raili'oad  company,  for  their  own  convenience,  that,  it  was 
raised  up  high. 

Objected  to  as  irrelevant. 

By  the  Court :  In  order  to  avoid  confusion,  in  view  of  what 
was  elicited  by  the  cross-examination  we  allow  the  question  to 
be  answered  and  overrule  the  objection ;  exception.  [1] 

"A.  It  was  originally  located  at  the  grade  crossing  the 
Pittsburgh,  Virginia  &  Charleston  track.  Q.  How  high 
would  that  have  been  above  your  property  as  it  approached 
the  river?  A.  I  could  not  tell  you  in  so  many  feet,  but  I  sup- 
pose a  half  a  dozen  feet,  or  something  like  that,  along  here  be- 
low the  grade  of  the  milroad.  Q.  At  the  bank  of  the  river, 
how  high  would  that  bridge  have  been  located?  A.  At  the 
bank  of  the  river  it  would  have  been  about  twenty  feet." 

Re-cross-examination:  "Q.  How  do  you  know  what  eleva- 
tion that  bridge  was?  Cannot  it  be  built  out?  A.  Why, 
when  they  came  there  to  condemn  it  they  told  us  where  they 
would  run  theii*  bridge.  Q.  And  was  not  the  bridge  out  in 
the  river  kept  just  as  high  finally ;  down  at  the  end  of  your 
property  next  to  the  river  the  bridge  is  the  same  height  as 
spoken  of  then,  is  it  not  ?  A.  No,  sir ;  I  think  they  raised 
the  piers  ten  to  fifteen  feet,  in  order  to  cross  over  your  tracks 
above  grade.  Q.  They  did?  A.  Yes,  sir;  they  raised  the 
piers  and  raised  it  that  much  higher.     Q.    And  you  think 
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the  way  it  was  constructed  originally,  3rou  could  have  gotten 
on  to  that  bridge  from  your  property?  A.  We  could  have 
gotten  on  to  it  with  easier  access  than  we  can  at  present. 
Q.  Didn't  you  testify  before  the  viewers,  in  that  case,  that 
your  property  was  damaged  five  thousand  dollars  by  the  ap- 
propriation of  that  bridge?  A.  I  do  not  think  I  testified  be- 
fore the  viewers  at  all."  * 

At  the  close  of  the  testimony,  the  court,  White,  P.  J.,  40th 
district,  specially  presiding,  submitted  to  the  jury  the  question 
of  the  market  value  of  the  property  appropriated  by  the  de- 
fendant, the  charge  closing  as  follows : 

You  can  ascertain  what  the  market  value  of  this  property 
was  on  the  first  of  January,  1890,  and  you  can  compute  inter- 
est on  it  and  add  that  to  the  amount  you  find  for  damages,  and 
in  that  way  the  plaintiff  will  get  the  benefit  of  it. 

Mr.  Gordon :  And  that  would  be  the  amount  of  damage 
after  the  bridge  appropriation. 

By  the  Court :  Certainly.  We  may  remark  to  you,  gentle- 
men, that  you  will  take  the  property  just  as  it  was  at  that  time, 
with  the  bridge,  with  the  station,  and  with  all  the  material  sur- 
rounding it. 

Verdict  and  judgment  for  plaintiffs  for  $54,000.  Defend- 
ant appealed. 

Error  assitjfned  was  the  admission  of  plaintiffs'  offer.  [1] 

Oeorge  B,  Q-ordon^  William  Scott  with  him,  for  the  ap- 
pellant. 

John  S,  Ferguson^  Isaac  S,  VanVoorhis  with  him,  for  the 
appellees. 


*  Only  a  part  of  the  testimony  was  printed  in  the  paper  books,  and  that 
did  not  exhibit  the  relative  dates  of  the  various  occurrences  mentioned  in 
the  statement  of  facts.  It  was  asserted  in  the  argument  for  the  appellees, 
that  the  assessment  of  damages  against  the  bridge  company  was  made 
before  the  bridge  was  constructed,  and  before  the  original  plans  of  the 
bridge,  as  described  in  the  testimony  of  W.  C.  McElheny,  were  changed ; 
that  the  bridge  was  not  constructed  until  after  the  defendant  company 
had  made  the  appropriation  of  January  1,  1890,  and  the  change  of  plan 
by  which,  when  actually  constructed,  it  was  elevated  so  as  to  cross  the 
defendants^  tracts  above  grade,  was  made  some  time  after  that  date. 
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Feb  Curiam,  January  4, 1892. 

The  single  assignment  of  error  is  to  the  admission  of  evi- 
dence as  to  the  location  and  height  of  the  highway  bridge. 
It  is  sufficient  to  say,  in  answer  to  this  objection,  that  the  sub- 
ject was  introduced  by  the  appellant  upon  the  cross-examination 
of  the  plaintiffs'  witness.  If  we  concede  that  it  would  not 
have  been  competent  evidence  in  chief  on  the  part  of  the 
plaintiffs,  the  defendant  having  brought  it  out,  the  plaintiffs 
were  clearly  entitled  to  follow  it  up  by  the  questions  referred 
to. 

Judgment  affirmed.  C. 


McMinn  v.  Pittsb.  etc.  R.  Co.  et.  al.,  Appellants. 

Bailroads — Belease  of  right  of  way — Subsequent  negligence. 

A  release  of  the  right  of  way  to  a  railroad  company,  tx)gether  with  all 
damages  **  now  incmTed,  or  hereafter  to  accrue,  for  or  by  reason  of  the 
location,  construction,  maintenance  and  operation  ^^  of  the  railroad,  does 
not  cover  injuries  resulting  from  subsequent  negligence  of  the  company 
in  failing  to  make  or  maintain  proper  and  sufficient  drains  or  culverts : 
Hoflfeditz  v.  Railway  Co.,  129  Pa.  264;  Updegrove  v.  Railroad  Ck).,  132 
Pa.  540,  distinguished. 

Argued  November  4, 1891.  Appeal,  No.  278,  Oct.  T.  1891, 
by  defendants  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
July  T.,  1890,  No.  352,  on  verdict  for  plaintiff.  Before  Pax- 
son,  C.  J.,  Stbrrett,  Green,  Clark,  Wilmams  and  Mitch- 
ell, JJ. 

Trespass  by  Mary  McMinn  against  the  Pittsburgh,  Mc- 
Keesport  &  Youghiogheny  Railroad  Company,  to  recover  dam- 
ages for  the  flooding  of  certain  premises  owned  by  the  plaintiff, 
in  consequence  of  negligence  in  the  construction,  maintenance 
and  operation  of  the  Pittsburgh,  McKeesport  &  Youghiogheny 
railroad. 

The  plaintiff's  statement  of  claim  aven-ed  that,  in  1882,  the 
first-named  defendant  negligently  constructed  its  railroad  in 
such  a  manner  as  to  obstruct  and  dam  up,  by  a  fill  or  embank- 
ment, a  natural  stream  of  water,  and  cause  the  water  of  said 
stream,  and  surface  and  rain  water  falling  near  the  plaintiff's 
premises,  to  flow  upon  said  premises ;  that  on  January  1, 1884, 
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said  company  leased  its  railroad  to  the  Pittsburgh  &  Lake  Erie 
Railroad  Co.,  which  thereafter  operated  said  road ;  and  from 
the  date  of  said  lease,  the  defendants  unlawfully  maintained 
said  railroad,  neglecting  and  refusing  to  construct  a  sufficient 
culvert  or  drain  for  the  escape  of  the  water  of  said  stream,  in 
its  usual  channel,  from  the  plaintiff's  premises  and  across  and 
below  said  railroad.     Issue. 

At  the  trial  on  April  21, 1891,  testimony  given  for  the  plaint- 
iff tended  to  show  that,  while  the  Pittsburgh,  McKeesport  & 
Youghioghenj'  Railroad  Co.,  when  constructing  its  railroad^ 
put  in  two  tile  drains  for  the  purpose  of  passing  the  water  of 
the  said  stream  through  the  em^bankment  mentioned  in  the 
statement,  these  were  inadequate  and  insufficient  for  that  pur- 
pose. Testimony  was  given  tending  to  show  also,  that,  'subse- 
quent to  the  date  of  the  lease  aforesaid,  two  box  drains  which 
had  been  placed  under  the  tmck  to  carry  surface  water  across 
the  railroad,  at  points  some  distance  from  plaintiff's  property, 
were  allowed  to  become  obstructed ;  and  in  consequence  there- 
of the  surface  water,  which  otherwise  would  have  passed 
through  them,  ran  along  the  side  of  the  railroad,  and  that  a 
ditch  dug  along  the  railroad  in  front  of  the  plaintiff's  property, 
carried  this  water  to  the  place  where  the  stream  was  obstructed, 
thus  adding  to  the  volume  of  water  accumulated  and  thrown 
upon  the  plaintiff's  premises  by  the  embankment.  The  latter 
testimony  was  received  without  objection,  either  as  to  the  suf- 
ficiency of  the  statement  of  claim  to  justify  its  admission,  or 
as  to  the  joint  responsibility  of  the  defendant  companies  for 
the  mattei's  shown  thereby.* 

At  the  close  of  her  case  in  chief,  the  plaintiff  by  leave  of  the 
court  and  against  the  objection  of  the  defendant,  amended  the 
statement  of  claim  by  adding  averments  corresponding  with 
the  proof  made  respecting  the  said  box  drain  and  the  ditch. 

It  appearing  that  the  plaintiff's  lot  had  originally  been  a  part 
of  a  tract  of  land  that,  at  the  time  of  the  location  and  construc- 
tion of  the  said  railroad,  was  owned  by  James  Douglass,  who 
conveyed  said  lot  to  the  plaintiff  on  June  17, 1884,  the  defend- 

*  The  lease  of  the  railroad  was  not  printed  in  the  paper  books.  It  was 
claimed  in  the  argument  for  the  appellee  that,  under  its  provisions,  the 
lessor  and  lessee  had  joint  control  of  the  maintenance  of  the  railroad. 
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ants  put  in  evidence  a  right-of-way  deed  from  James  Douglass 
and  wife  to  the  Pittsburgh,  McKeesport  &  Youghiogheny  Rail- 
road Co.,  dated  September  29, 1882,  containing  the  following 
clause : 

^^  And  the  said  parties  of  the  first  part,  for  the  consideration 
aforesaid,  do  for  themselves,  their  heirs,  executors,  administra- 
tors and  assigns,  hereby  release  and  forever  quit-claim  and  dis- 
charge the  said  second  party,  and  its  successors  and  assigns, 
from  all  damages  or  injuries  of  any  kind,  now  incurred  or  here- 
after to  accrue,  for  or  by  reason  of  the  location,  construction, 
maintenance,  and  operation  of  the  said  railroad  of  two  or  more 
tracks,  with  its  appurtenances,  through,  upon  and  over  and 
under  said  described  land.'' 

As  is  stated  in  the  charge  of  the  court  below,  iiifi*a,  the  tes- 
timony did  not  show  clearly  whether  this  release  was  given  be- 
fore or  after  the  tile  drains  had  been  put  in  under  the  railroad 
embankment. 

The  testimony  being  closed,  the  court,  EvnNG,  P.  J.,  charged 
the  jury  in  part  as  follows : 

The  court  is  requested  by  the  defendant  to  charge : 

1.  That  under  all  the  testimony  in  these  cases  the  verdict 
must  be  for  the  defendants,  in  both  cases.* 

Answer :  This  point  is  refused.  There  are  questions  of  fact 
for  the  jury.  [1] 

Now,  these  plaintiffs  having  bought  from  Mr.  Douglass  can- 
not recover  any  damages  for  the  right  of  way,  or  for  the  con- 
struction and  operation  of  this  road  in  any  reasonable  manner, 
in  any  way  that  is  not  clearly  negligence  in  maintaining  their 
road,  or  in  running  trains.  Counsel  for  defendants  have  asked 
us  to  say,  on  the  strength  of  the  case  of  Updegrove  v.  Railroad 
Co.,  132  Pa.  540,  that  the  plaintiffs  cannot  recover  in  these 
cases,  because  their  grantor  released  damages  for  the  right  of 
way,  construction  and  maintenance  of  this  road ;  and  we  re- 
peat that  this  is  true,  in  regard  to  any  proper,  reasonable  con- 
struction, maintenance  or  operation  of  the  road. 

[We  understand  that  this  is  a  release  of  the  right  of  way,  to 

♦  The  case  which  is  the  subject  of  this  report,  and  another  one  in  which 
Samuel  McMinn  was  plaintiff,  clainaing  damages  for  like  injuries  to  a 
property  purchased  by  him  from  James  Douglass  in  18S7,  were  on  trial 
together. 
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give  the  railroad  substantially  the  same  rights  and  privileges  as 
they  would  have  if  the  parties  had  not  agreed  as  to  the  damages 
for  the  right  of  way.  The  company  had  filed  a  bond,  and 
damages  had  been  assessed.]  [2]  The  damages  would  include 
everything  that  would  properly  be  construed,  or  in  contempla- 
tion of  the  parties,  as  a  reasonable  exercise  of  their  right  in  con- 
structing and  maintaining  their  road,  and  the  exercise  of  the 
judgment  of  the  proper  oflBcers  of  the  road  in  relation  there- 
to. But  it  would  not  include,  nor  would  it  be  submitted  to 
find  damages  in  such  a  case  for,  anticipated  negligence,  clear 
negligence  on  the  part  of  the  company  at  some  future  time,  in 
carelessly  maintaining  their  road,  neglecting  the  ordinary  and 
apparent  and  palpable  things  that  were  necessary  for  the  pro- 
tection of  the  road,  or  reasonable  protection  of  the  property, 
no  more  than  it  would  include  supposed  or  possible  negligence 
in  the  running  of  the  trains.  As,  for  instance,  damages  would 
not  include  in  such  a  case  the  possibility  that  the  railroad  com- 
pany might  fail  to  use  spark  arresters,  and  set  on  fire  property 
near  the  road. 

Now,  if  this  road  was  constructed  with  these  pipes  in  there, 
that,  according  to  the  evidence,  are  palpably  insufficient  to 
carry  ofiE  the  water  of  ordinary  heavy  rains,  or  if  it  was  under- 
stood that  they  would  be  put  in  there,  at  the  time  that  Mr. 
Douglass  executed  his  release,  then  the  plaintiffs  cannot  re- 
cover by  reason  of  the  insufficiency  of  those  pipes  to  carry  ofif 
the  water  that  naturally  and  ordinarily  would  come  down  that 
valley.  There  is  a  question  of  fact  for  the  jury.  It  is  claimed 
by  the  plaintiffs  that  they  were  not  there,  and  were  not  in  con- 
templation. It  is  claimed  by  the  defendants  that  they  were. 
The  evidence  does  not  show  clearly.  There  was  some  work 
done  on  this  land,  but  when  this  was  done  we  do  not  know. 
The  only  positive  evidence  about  it  as  to  time,  is  that  some 
time  before  that,  the  contractor  for  the  bridge  and  stonework 
along  there  had  hauled  stone  for  the  building  of  a  culvert,  and 
those  stone,  it  is  said,  are  lying  there  to  this  day.  Why  these 
insufficient  pipes  were  put  in  nobody  explains,  except  that  the 
contractor,  Mr.  McPherson,  says  that  stone  of  the  proper 
quality  were  a  little  hard  to  get,  were  a  little  scarce  along 
there.  If  these  culverts,  or  these  drain  pipes,  were  put  in  at 
that  point  by  the  exercise  of  a  discretion  of  the  proper  officera 
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that  they  were  suflBcient,  then  the  plaintiffs  would  have  to 
abide  by  that  decision.  We  have  no  evidence,  I  have  said,  as 
to  how  they  came  to  be  put  there,  in  place  of  the  stone  culvert 
that  appears  to  have  been  at  one  time  intended.  .  .  . 

The  learned  counsel  for  the  defendants  has  argued  in  your 
presence  that  the  railroad  company  would  have  had  a  right  to 
to  build  this  embankment,  under  this  release,  and  put  in  no 
culvert  whatever.  We  do  not  agree  with  that  at  all.  And 
not  only  could  they  not  have  done  that,  and  dammed  up  water 
there,  but  on  application  the  court  would  have  found  some 
way  to  prohibit  them  from  doing  such  an  act.  It  would  be  a 
gross  wrong  both  to  the  private  property  owner  and  a  wrong 
to  the  public. 

The  plaintiffs  do  not  rest  on  that  alone.  It  seems  there  was 
not  a  large  amount  of  trouble  the  first  three  or  four  years. 
The  witnesses  say  there  were  dry  seasons ;  latterly  we  have 
had  wet  seasons.  But  it  is  alleged  by  the  plaintiffs  that  some 
years  after  the  construction  of  this  road,  the  defendant  com- 
panies allowed  the  box  drains  across  their  road  in  this  vicinity, 
above  somewhere,  to  be  clogged  up  so  that  they  did  not  carry 
the  water  that  came  down  through  ravines,  or  depressions,  and 
have  made  a  drain  that  carries  the  water  down  near  this  pro- 
perty, perhaps  on  to  a  portion  of  it  making  a  pond,  and  on  and 
into  this  ravine,  thus  increasing  the  flow  of  water  at  this  place 
without  any  adequate  increase  of  the  capacity  of  the  sewers. 
That  will  be  for  you  to  say,  but  there  is  no  evidence  that  I  re- 
call to  the  contrary,  that  these  drains  are  insufficient  to  carry 
off  the  accumulated  water.  Now,  that,  I  do  not  think,  is  in 
contemplation  of  the  release  of  the  right  of  way.  When  they 
throw  an  amount  of  water  into  a  place  different  from  what  it 
was  when  they  constructed  the  road,  and  had  in  contemplation 
when  they  built  it,  they  ought  to  make  some  increased  provi- 
sion for  the  carrying  off  of  that  water 

Now,  if  you  find  for  the  plaintiffs,  you  have  to  find  clear  neg- 
ligence on  the  part  of  the  defendants,  in  their  manner  of  main- 
taining their  railroad  and  conducting  this  water,  during  the 
time  that  these  plaintiffs  have  owned  their  property.     Unless 

70U  do,  your  verdict  must  be  for  the  defendants Bear 

in  mind  that  neither  of  these  parties  can  recover  for  anything 
that  occurred  prior  to  their  purchase.    It  must  be  for  negligence 
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in  the  maintenance  of  the  roadbed  since  they  owned  the  prop- 
erty, that  they  can  recover  for,  and  for  that  alone ;  and,  unless 
from  the  evidence  you  find  affirmatively  that  there  is  clear  and 
evident  negligence  in  the  manner  of  taking  care  of  their  drains 
and  property,  your  verdict  will  be  for  the  defendants.  If  you 
find  the  other  way,  then  you  find  for  the  plaintiffs  the  damages 
which  they  have  suffered. 

Verdict  and  judgment  for  plaintiff,  for  $300.  Defendants 
appealed. 

ErrorB  assiffned  were  [1]  the  refusal  of  defendants'  point, 
and  [2]  the  part  of  the  charge  embraced  in  brackets. 

Edmn  W.  Smithy  P.  C.  Knox  with  him,  for  the  appellants, 
cited:  (1)  As  to  joint  liability  of  the  defendants:  Bard  v. 
Yohn,  26  Pa.  482 ;  Little  Schuylkill  Nav.  Co.  v.  Richards,  57 
Pa.  142;  Seely  v.  Alden,  61  Pa.  302.  (2)  As  to  the  effect  of 
the  right-of-way  release :  Updegrove  v.  Railroad  Co.,  132  Pa. 
640;  HofiEeditz  v.  RaUway  Co.,  129  Pa.  264. 

William  Yost^  for  the  appellee,  cited :  Cooley  on  Torts,  609, 
612,  613 ;  Klauder  v.  McGrath,  35  Pa.  128 ;  Smith  v.  Elliott, 
9  Pa.  345 ;  Irvine  v.  Wood,  51  N.  Y.  224. 

Per  Curiam,  January  4, 1892. 

The  plaintiffs  predecessor  in  title  had  released  the  right  of 
way  to  the  defendant  company  by  a  deed  which  contained  the 
following  clause : 

^'  And  the  said  parties  of  the  first  part,  for  the  consideration 
aforesaid,  do  for  themselves,  their  heirs,  executors,  administra- 
tors and  assigns,  hereby  release  and  forever  quit-claim  and  dis- 
charge the  said  second  party,  and  its  successors  and  assigns, 
from  all  damages  or  injuries  of  any  kind,  now  incurred  or  here- 
after to  accrue,  for  or  by  reason  of  the  location,  construction, 
maintenance,  and  operation  of  the  said  railroad  of  two  or  more 
tracks,  with  its  appurtenances,  through,  upon,  and  over  and 
under  said  described  land." 

If  the  injury  of  which  the  plaintiff  complains  was  the  neces- 
sary result  of  the  construction  and  maintenance  of  the  road,  it 
would  be  covered  by  the  release  and  she  could  not  recover. 
But  the  action  was  brought  to  recover  damages  for  the  negli- 
gence of  the  company  in  the  construction  of  its  road ;  the  alle- 
gation being  that  the  drain  was  insufficient  to  carry  off  the 
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water,  and  also  that  the  company  allowed  said  drain  to  be  ob- 
sti-ucted  so  that  the  water  would  not  flow  through  it.  It  needs 
no  argument  to  show  that  a  release  of  the  right  of  way  to  a 
railroad  company,  does  not  cover  injuries  resulting  from  the 
negligence  of  the  company  either  in  the  construction,  mainte- 
nance, or  operation  of  the  road.  The  cases  of  Hoffeditz  v.  Rail- 
way Co.,  129  Pa.  264,  and  Updegrove  v.  Railroad  Co.,  132  Pa. 
540,  do  not  help  the  appellant.  In  the  one  first  cited,  the  drain 
complained  of  was  constructed  prior  to  the  execution  of  the 
release ;  and  in  the  other,  the  claim  for  damages  was  made  by 
a  property  owner  on  the  lower  side  of  the  railroad  embank ment> 
on  account  of  the  surface  water  having  been  collected  and 
thrown  from  the  culvei*t  upon  his  land  below.  We  there  said : 
"  These  ditches,  and  this  culvert,  and  this  discharge  of  water 
are  the  result,  the  necessary  result,  of  the  construction  of  the 
road." 

Such  is  not  the  case  here.  If  the  culvei-t  had  been  properly 
constructed  and  kept  open,  the  injury  of  which  the  plaintiff 
complains  would  not  have  occurred.  The  property  owner  who 
releases  the  right  of  way  does  not  subject  hitnself  ,to  any  peril 
caused  by  the  negligence  of  the  company. 

Judgment  affirmed.  C. 


Dunn  et  ux.  v.  Mellon  et  al.,  Appellants. 

[Marked  to  be  reported.] 

Municipalities — Personal  liability  qf  officers  or  citizens. 

While  a  city,  exercising  an  authority  confen-ed  by  a  statute  afterwards 
adjudged  unconstitutional,  will  be  bound  to  compensate  a  person  injured 
by  such  exercise,  yet  a  municipal  officer  representing  the  city  therein,  and 
acting  in  obedience  to  an  order  regularly  given  to  him  in  accordance  with 
such  statute,  incurs  no  personal  responsibility. 

Liability  for  act  under  unconstitutional  statute. 

The  same  rule  applies  to  a  citizen  who  acts  as  the  mere  representative 
of  a  municipal  officer,  in  the  performance  of  a  duty  which  apparently imd 
by  color  of  law  rests  upon  him  as  a  citizen,  and  which  would  necessarily 
be  performed  by  the  officer  without  personal  liability,  if  the  citizen  re- 
fused to  obey  the  law  and  the  officer's  mandate. 

Landlord  not  liable  to  tenant  for  act  under  unconstitutional  statute. 
Proceeding  according  to  the  provisions  of  a  statute,  a  city  laid  out  a 
street,  and  gave  a  peremptory  notice  to  the  owner  of  a  building,  part  of 
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which  was  within  the  lines  of  the  street,  that  he  must  remove  it,  or  the 
city  would  do  so  at  his  expense.  The  building  was  occupied  by  a  tenant, 
who  remained  in  it  with  knowledge  of  the  laying  out  of  the  street.  By 
cutting  away  from  the  building,  in  obedience  to  the  order  of  the  city, 
80  much  of  it  as  encroached  upon  the  street,  the  owner  did  not  ren- 
der himself  liable  in  damages  to  the  tenant  for  interference  with  the  lat- 
ter^s  possession  of  the  premises,  although  the  statute  under  which  the 
city  acted  was  afterwards  adjudged  unconstitutional. 

Argued  Nov.  4,  1891.  Appeal,  No.  279,  Oct.  T.,  1891,  by 
defendants  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
Sept.  T.,  1890,  No.  632,  on  verdict  for  plaintiff.  Before  Pax- 
son,  C.  J.,  Sterrbtt,  Green,  Clark,  Williams  and  Mitch- 
ell, JJ. 

Trespass  by  Michael  J.  Dunn  and  Margaret  Dunn,  his  wife, 
against  James  R.  Mellon  and  Thomas  A.  Mellon,  partners  do- 
ing business  as  Mellon  Brothers,  and  others  their  employees, 
to  recover  damages  for  the  eviction  of  the  plaintiffs  from  a 
dwelling-house  owned  by  Mellon  Brothers  and  by  them  leased 
to  said  Margaret  Dunn.     Issue. 

At  the  trial  on  May  7, 1891,  the  following  facts  were  shown  : 
On  June  24, 1889,  an  ordinance  of  the  city  of  Pittsbui-gh 
directing  the  opening  of  Kirkwood  street,  was  enacted  under 
and  in  pui-suance  of  the  Act  of  May  16, 1889,  P.  L.  228.  The 
southern  line  of  the  location  upon  which  the  street  was  laid 
out  passed  through  the  house  occupied  by  the  plaintiflfs,  and 
the  opening  of  the  street  would  involve  the  cutting  away  of 
about  nine  feet  thereof.  Proceedings  for  the  assessment  of 
damages  were  had  before  the  board  of  viewers  appointed  under 
said  act.  The  plaintiffs  testified  that  they  never  received  per- 
sonal notice  of  these  proceedings.  The  report  of  the  viewers 
set  out  that  they  had  given  to  lot  owners  the  notices  required 
by  the  statute,  but  the  plaintiffs'  names  were  not  mentioned  in 
the  report.  In  October  or  November,  1889,  notice  was  given 
by  the  proper  officers  of  the  city  to  Mellon  Brothei-s  that  they 
must  move  the  house  off  the  street.  It  was  admitted  that  the 
plaintiffs  knew,  at  least  as  early  as  November,  that  the  city  was 
likely  to  require  the  moving  of  the  building,  and  had  one  or 
more  interviews  with  James  R.  Mellon  on  that  subject.  Tes- 
timony for  the  defendants  tended  to  show  that,  in  considera- 
tion of  a  reduction  of  the  rent  from   twentj'-two  dollars  to 
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fifteen  dollai's  per  month,  the  plamtiffs  agreed  to  take  the  risk 
of  any  loss,  in  consequence  of  being  compelled  to  vacate  when 
the  city  would  require  compliance  with  its  notice.  This  was 
denied  by  the  plaintiffs,  and  testimony  on  their  behalf  tended 
to  show  that  Mellon  had  promised  the  plaintiffs  that  they 
should  not  be  disturbed  during  the  continuance  of  their  lease. 

In  January,  1890,  the  commissioner  of  highways  received  a 
peremptory  order  from  the  department  of  public  works,  to  go 
upon  Kirkwood  street  and  take  down  any  buildings  that  were 
standing  upon  it.  The  commissioners,  thereupon,  gave  Mel- 
lon Brothei-s  peremptory  notice  to  move  their  house.  Mellon 
Brothers,  having  informed  the  plaintiffs  of  this  notice,  em- 
ployed their  codefendants  to  cut  away  nine  feet  of  the  length 
of  the  building,  and  this  was  done.  After  the  work  was  be- 
gun, the  plaintiffs  moved  out  of  the  house.  The  testimony 
was  conflicting  as  to  whether  the  work  of  cutting  the  house 
was  objected  to  by  them  befoi-e  its  commencement,  and  as  to 
whether  their  removal  from  the  house  was  voluntary. 

At  the  close  of  the  testimony,  the  court,  Slaglb,  J.,  sub- 
mitted to  the  juiy  the  disputed  questions  of  fact,  and  charged 
in  answer  to  points  in  part  as  follows : 

The  court  is  requested  by  plaintiffs  to  charge  the  jury : 

1.  That  the  defendants,  Mellon  Brothers,  were  not  bound  to 
obey  any  notice  from  the  city  authorities,  to  remove  their  house 
from  off  the  limits  of  the  proposed  street ;  and  the  fact  that 
they  acted  in  pursuance  of  such  a  notice,  would  not  justify  the 
trespass  complained  of  in  this  action. 

Answer :  This  is  afiBrmed.  Since  the  beginning  of  this  suit 
and  within  a  very  short  period,  the  act  of  assembly  under  which 
the  opening  of  this  street  was  made,  has  been  declared  to  be 
unconstitutional ;  therefore,  the  city  would  have  had  no  right 
to  remove  these  parties,  and  Mellon  Brothers  could  have  no 
greater  rights  than  the  city  had.  They  were  merely  acting  in 
this  matter  under  the  authority  of  the  city,  and  limited  by  that 
authority.  [1] 

2.  There  is  no  sufficient  proof  of  notice  from  the  city,  in  this 
case,  to  Mellon  Brothers,  to  remove  their  house,  that  would  be 
any  defence  to  the  present  action. 

Answer :  This  is  also  affirmed.  The  notice  was  given  in  the 
regular  way ;  but,  there  being  no  authority  for  the  proceedings, 
the  notice  of  course  would  be  void.  [2] 
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8.  The  act  of  assembly  and  the  city  ordinance,  and  the  pro- 
ceedings of  the  viewers  thereunder,  in  evidence,  confer  no 
authority  on  defendants  to  do  the  acts  complained  of. 

Answer:  This  is  also  affirmed.  It  is  the  same  proposi- 
tion. [3] 

4.  No  legal  authority  has  been  shown  that  would  justify  de- 
fendants in  entering  upon  plaintiflfs'  premises  and  doing  the 
acts  complained  of. 

Answer:  This  is  affirmed.  It  is  also  the  same  proposi- 
tion. [4] 

5.  If  the  jury  believe  that  plaintiffs  received  no  notice  of  the 
opening  of  Kirkwood  street,  and  had  no  opportunity  to  appear 
before  the  board  of  viewers,  any  entry  made  upon,  or  work 
done  on  her  premises  by  defendants  was  a  trespass. 

Answer:  Affirmed.  [5] 

The  court  is  requested  by  defendants  to  charge  the  jur}^ : 
1.  Under  all  the  evidence,  the  verdict  must  be  for  defend- 
ants. 

Answer:  Refused.  [6] 

6.  If  the  plaintiffs  have  any  cause  of  action  arising  out  of 
the  acts  complained  of  in  this  suit,  said  action  must  be  against 
the  city  of  Pittsburgh,  and  not  against  the  defendants. 

Answer:  Refused.  [9] 

8.  It  being  undisputed  that  the  city  of  Pittsburgh,  in  the 
exercise  of  its  right  of  eminent  domain,  laid  out  Kirkwood 
street  through  the  premises  occupied  by  Mrs.  Dunn,  and  by  or- 
dinance of  councils  directed  the  opening  thereof,  and  by  its 
proper  officers  ordered  the  removal  of  the  house  of  defendants 
occupied  by  plaintiffs,  defendants  were  bound  to  obey  said  or- 
der of  the  city,  and  cannot  be. held  to  the  payment  of  damages 
to  plaintiffs,  resulting  from  a  lawful  compliance  with  said 
order. 

Answer:  Refused.  [8] 

Verdict  and  judgment  for  plaintiffs  for  $240.  Defendants 
appealed. 

JSrrora  assigned  were  [1-6,  8,  9]  answers  to  plaintiff's  and 
defendant's  points. 

J.  McF.  Carpenter^  for  the  appellants. — It  is  clear  beyond  con- 
troversy that,  had  the  case  been  tried  before  the  Act  of  May  16, 
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1889,  P.  L.  228,  was  declared  unconstitutional  by  this  court 
in  Pittsburgh's  Petition,  188  Pa.  401,  our  first  point  must  have 
been  affirmed.  Mellon  Brothers  simply  obeyed  a  formal  and 
absolute  order  to  remove  their  building  off  the  street,  and  they 
were  bound  to  do  this,  or  run  the  risk  of  heavy  loss  occasioned 
by  the  city's  taking  its  removal  in  hand.  The  lower  courts 
had  already  declared  the  Act  of  1889  constitutional,  and  would 
not  have  entertained  a  bill  to  restrain  the  city  from  acting. 

What  could  the  defendants  do  but  obey  ?  The  claim  of  the 
plaintiffs  that  they  were  not  notified  of  the  proceeding  is  absurd. 
Admittedly,  they  had  knowledge  of  it  in  October,  1889 ;  and 
moreover,  the  report  of  the  viewers  showing  that  all  the  re- 
quisite notices  had  been  given,  cannot  be  impeached  collater- 
ally. The  mandatory  order  given  by  the  city  is  a  complete 
protection  to  the  defendants,  and  it  cannot  be  questioned  col- 
laterally on  the  ground  that  the  proceedings  on  which  it  was 
based  were  irregular,  or  were  taken  under  an  unconstitutional 
statute :  Gunn  v.  Tackett,  67  Ga.  725 ;  Cole  v.  Black  River 
Falls,  67  Wis.  110 ;  Chicago  Ry.  Co.  v.  Langlade  Co.,  66  Wis. 
614 ;  People  v.  Orleans  Co.  Court,  28  Hun  14 ;  Campbell  v. 
Commonwealth,  96  Pa.  344 ;  Clark  v.  Commonwealth,  29  Pa. 
129. 

The  city  of  Pittsburgh  had  authority  to  lay  out  streets,  in- 
dependent of  the  Act  of  1889,  which  merely  introduced  some 
new  regulations  on  the  subject :  Act  of  April  6,  1867,  P.  L. 
864.  Buildings  may  remain  on  streets  under  certain  circum- 
stances: Act  of  May  13, 1871,  P.  L.  842;  but,  after  Kirkwood 
street  became  a  public  highway,  a  failure  by  defendants  to  re- 
move their  building  would  have  been  indictable  as  a  nuisance  : 
Kelly  V.  Commonwealth,  11  S.  &  R.  346 ;  Commonwealth  v. 
McNaugher,  131  Pa.  61.  The  city  has  authority  summarily  to 
abate  nuisances,  and  this  authority  cannot  be  questioned  in  a 
suit  between  third  persons.  And  the  plaintiffs  have  now  a 
complete  remedy  against  the  city,  under  the  Act  of  May  16, 
1891,  P.  L.  66. 

F.  C.  McOirr^  W,  D.  Moore  with  him,  for  the  appellees. — 
Counsel  for  appellants  claim  that,  under  the  general  powers 
of  the  city  to  open  and  lay  out  streets,  they  would  be  justified 
in  what  they  did,  but  the  record  put  in  evidence  shows  on  its 


Digitized  by  LjOOQ IC 


16  DUNN  V.  MELLON,  AppeUant. 

Arguments — Opinion  of  the  Court.  [147  P&. 

face  that  the  proceedings  to  open  the  street  wei'e  under  the  Act 
of  May  16,  1889,  P.  L.  228,  declared  unconstitutional  in  Pitts- 
burgh's Petition,  138  Pa.  401.  When  a  statute  is  adjudged 
unconstitutional,  it  is  as  if  it  never  had  been.  Rights  cannot 
be  built  up  under  it ;  it  constitutes  a  protection  to  no  one  who 
has  acted  under  it,  and  no  one  can  be  punished  for  disobeying 
it  prior  to  the  decision :  Cooley  on  Const.  Lim.,  6th  ed.,  222 ; 
Ex  parte  Siebold,  100  U.  S.  371.  Trespass  lies  for  a  taking  of 
property  under  it :  Stetson  v.  Kempton,  13  Mass.  272 ;  Wil- 
liams V.  Brace,  5  Conn.  190 ;  Sumner  v.  Beeler,  50  Ind.  341, 
(19  Am.  Rep.  718.) 

The  city  undertook  to  open  a  street  through  the  house  oc- 
cupied b}'  the  plaintiffs,  without  giving  them  any  notice  of  the 
proceeding.  The  plaintiffs  testified  that  they  were  never  noti- 
fied, and  the  record  of  the  proceedings  does  not  mention  their 
names.  A  tenant  is  "an  owner  or  party  interested,"  within 
the  meaning  of  the  statutes  relating  to  entries  under  the  right 
of  eminent  domain  ;  and,  even  if  the  Act  of  1889  had  been  con- 
stitutional, the  city  would  not  have  been  justified  in  entering 
on  the  premises,  without  having  taken  the  necessary  preliminary 
steps  as  to  notice  to  the  plaintiffs,  etc. :  Penna  R.  Co.  v.  Eby, 
107  Pa.  166 ;  Bethlehem  Gas  Co.  v.  Yoder,  112  Pa.  136 ;  Lewis 
on  Em.  Dom.  369. 

Opinion  by  Me.  Justice  Geben,  January  4, 1892. 

It  was  clearly  proved  on  the  trial,  by  direct  and  entirely  un- 
contradicted evidence,  that  the  act  of  the  defendants  in  re- 
moving a  portion  of  the  house  in  question,  was  done  in  obedience 
to  a  positive,  mandatory  order  of  the  commissioner  of  highways 
of  the  city  of  Pittsburgh.  That  order  was  given  in  conformity 
with  the  law  as  it  then  was.  An  ordinance  for  the  opening  of 
Kirkwood  street,  from  Highland  Avenue  to  Collins  Avenue, 
had  been  regularly  ordained  and  enacted  b}'^  the  city  councils. 
Viewers  to  assess  damages  and  benefits  had  been  regularly  ap- 
pointed, and  had  met  and  performed  their  duties,  and  made 
due  report  thereof  according  to  law.  After  all  this  was  done, 
the  opening  of  the  street  was  proceeded  with  until  all  obstruc- 
tions were  removed  except  the  building  in  question.  Prelimi- 
nary notices  had  been  given  for  the  removal  of  the  building,  or 
a  part  of  it,  but  the  final  and  peremptory  notice  was  not  given 
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until  early  in  January,  1890.  The  matter  of  the  opening  and 
the  probable  removal  of  at  least  a  part  of  the  building  had  been 
known  and  talked  of  for  several  months  before,  and  the  plaint- 
iffs had  been  in  communication  with  the  defendant  Mellon  in 
regard  to  it  as  early  as  October  or  November  preceding. 
When  the  final  order  came  in  January  for  the  removal  of  the 
building,  it  was  an  order  which  emanated  from  the  proper  of- 
ficer, and  it  either  had  to  be  obeyed,  or  the  city  authorities 
would  execute  it  at  the  expense  of  the  owner.  If  he  had  re- 
fused to  obey  it  and  the  proper  officer  of  the  city  had  removed 
the  building,  undoubtedly  the  city  would  be  liable  for  the  coii- 
sequences  to  any  person  injured,  if  the  law  under  which  the 
act  was  done  was  a  void  law.  But  it  is  just  as  undoubted  that 
the  officer  who  obeyed  his  orders  in  removing  the  building 
would  not  have  been  liable  for  his  acts  of  obedience  to  his 
orders. 

In  the  case  of  Pittsburgh's  Petition,  188  Pa.  401,  we  decided 
not  only  that  certain  portions  of  the  acts  of  1887  and  1889,  re- 
lating to  streets  and  sewers  in  cities  of  the  second  class,  were 
unconstitutional  and  void,  but  also  that  the  city  must  pay  for 
all  work  done  under  the  proceedings,  and  for  all  damages  in- 
flicted upon  property  owners  thereby.  All  the  proceedings  of 
the  city  for  the  opening  of  streets  and  assessment  of  damages 
and  benefits,  under  the  acts  of  1887  and  1889,  had  at  least 
color  of  authority  under  the  language  of  those  acts.  If  the 
real  legal  authority  did  not  exist,  because  those  acts  were  un- 
constitutional, the  city  would  be  responsible  for  the  damages 
sustained  by  their  proceedings.  But  it  does  not  at  all  follow 
that  the  officers  or  agents  who  executed  the  authority  of  the 
city,  in  the  premises,  would  be  subject  to  any  such  responsi- 
bility. 

The  commissioner  of  highways  was  the  proper  officer,  both 
de  facto  and  dejure^  for  the  execution  of  the  orders  of  the  city 
for  the  opening  of  streets,  and  could  proceed  with  such  execu- 
tion without  subjecting  himself  to  a  personal  liability  for  his 
acts  as  such.  He  could  not  question  the  validity  of  his  orders, 
and  it  was  his  duty  to  obey  them.  In  the  case  of  Clark  v. 
Conunonwealth,  29  Pa.  129,  we  held  that  even  the  acts  of  a 
president  judge,  whose  right  to  his  office  was  questioned, 
could  not  be  impugned  in  any  collateral  proceeding.  We  said : 
Vol.  cxlvtt — 2 
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"He  is  a  judge  de  facto,  and  as  against  all  parties  but  the  com- 
monwealth he  is  a  judge  de  Jure  also."  In  the  case  of  Camp- 
bell V.  Commonwealth,  96  Pa.  344,  we  enforced  the  same  doc- 
trine, sajring,  in  relation  to  the  challenged  title  of  two  associate 
judges:  "Under  due  form  of  law,  they  hold  their  offices  by- 
title  regular  on  its  face.  They  are  performing  the  duties 
thereby  imposed  on  them,  and  enjoying  the  profits  and  emolu- 
ments thereof.  Thus  they  are  judges  de  facto,  and  as  against 
all  parties  but  the  commonwealth  they  are  judges  de  jure. 
Having  at  least  a  colorable  title  to  these  offices,  their  right 
thereto  cannot  be  questioned  in  any  other  form  than  by  quo 
warranto  at  the  suit  of  the  commonwealth."  In  both  of  the 
foregoing  cases,  we  refused  to  permit  the  validity  of  the  acta 
done  by  the  judges  to  be  called  in  question  in  any  collateral 
proceeding. 

It  is  no  doubt  true  that  unconstitutional  laws  cannot  confer 
either  contract  rights,  or  property  rights,  upon  any  persons, 
natural  or  artificial,  and  the  validity  of  such  laws  may  be  di- 
rectly questioned  by  any  persons  adversely  interested.  But 
that  doctrine  is  not  in  conflict  with  the  question  which  arises 
in  this  case.  Here,  the  question  is  as  to  the  immunity  from 
personal  liability  of  a  citizen  who  acts  as  the  mere  representa- 
tive of  a  municipal  officer,  in  the  performance  of  a  duty  which, 
apparently  and  by  color  of  law,  rested  upon  him  as  a  citizen, 
and  which  would  necessarily  be  performed  by  the  municipal 
officer  without  any  personal  liability,  if  the  citizen  refused  to 
obey  the  law  and  the  mandate  of  the  officer.  If,  in  such  cir- 
cumstances, the  municipal  officer  would  be  exempt  from  indi- 
vidual liability  for  executing  the  orders  of  the  city,  we  know 
of  no  reason  why  the  citizen  should  be  subject  to  such  liability, 
he  being  a  person  interested,  and  apparently  subject  to  the 
duty  of  obeying  the  mandatory  order  of  the  authorities.  No 
hardship  results  to  the  persons  injured,  as  they  have  their  re- 
course to  the  city,  and  it  would  be  a  severe  hardship  to  hold 
the  citizen  liable  for  merely  obeying  the  law  as  it  is  written. 

Judgment  reversed.  C. 
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Evans,  Appellant,  v.  Kilgore. 

Sheriff*  8  interpleader — Claim  by  wife — Fraud — Charge  to  Jury. 

On  an  issue,  under  a  sheriflTs  interpleader,  the  goods  were  claimed  by 
the  wife  of  the  execution  defendant,  under  a  tiiist  deed  from  the  purchas- 
ers at  a  sheriff^s  sale  thereof  under  judgments  against  her  husband,  one 
of  which  was  in  her  favor,  the  trust  being  to  pay  the  grantor^s  claims  and 
apply  the  balance  in  support  of  her  family :  Held : 

1.  To  defeat  the  claimant  it  was  necessary  to  show,  either  that  the 
grantors  in  the  trust  deed  did  not  acquire  a  good  title  under  the  sheriff's 
sale,  or  that  the  insliiiment  transfening  their  title  to  the  claimant  was 
fi-audulent,  and  intended  by  the  grantors  to  hinder  and  delay  the  then  ex- 
isting creditors  of  the  claimant's  husband.* 

2.  The  validity  of  the  claimant's  judgment  being  in  no  way  involved  in 
the  issue,  and  an  inquiry  into  its  consideration  irrelevant,  it  was  error  to 
charge  that  to  succeed  it  was  necessai*y  *'  for  the  wife  to  establish  that 
the  judgment  was  given  to  her,  bona  fide,  to  secure  a  debt  due  to  her  by 
her  husband,  being  a  part  of  her  separate  estate." 

3.  So,  an  instruction  that  if  the  grantors  "  had  no  other  purpose  in 
view  "  than  the  collection  of  their  claims,  yet  if  they  permitted  their  judg- 
ments and  executions  to  be  used  to  aid  the  execution  defendant  to  transfer 
his  property  to  his  wife,  with  intent  thereby  to  defraud  his  creditors,  the 
verdict  should  be  against  the  claimant,  was  error. 

4.  Such  instruction  was  misleading.  If  the  grantors,  in  the  sale  and 
purchase  of  the  goods  had  no  other  purpose  in  view  than  the  collection  of 
their  own  claims,  they  could  not  have  been  inspired  by  another  and  fraud- 
ulent pui-pose ;  and,  with  such  bona  fide  purpose  in  view,  neither  they 
nor  their  grantee  could  be  afifected  by  an  undisclosed  intent  of  the  de- 
fendant. 

Argued  Nov.  4, 1891.  Appeal,  No.  128,  Oct.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  March 
T.,  1888,  No.  23,  on  verdict  for  defendant.  Before  Paxson, 
C.  J.,  Stbbrett,  Green,  Clark,  Williams  and  Mitchell, 
JJ. 

Samuel  Kilgore,  upon  a  judgment  obtained  by  him  against 
W.  P.  Gmham  on  AprQ  15, 1887,  for  $3,081.63,  issued  an  exe- 
cution under  which  a  levy  was  made  upon  a  stock  of  goods  in 
a  hat  and  fur  storCjJn  possession  of  the  execution  defendant 
at  425  Wood  street,  Pittsburgh.  The  stock  of  goods  levied 
upon  being  claimed  by  Katie  A.  Graham,  wife  of  W.  F.  Gra- 

•  See  Collins  v.  Cronin,  117  Pa.  36. 
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ham,  proceedings  on  a  sheriffs  interpleader  were  instituted. 
On  July  20,  1888,  Mrs.  Gmham  died,  and  in  a  feigned  issue, 
afterward  ordered  to  trj*^  the  title  to  the  stock  of  goods.  Raw- 
don  Evans,  guardian  of  Susan  W.  Graham,  the  eldest  child  of 
W.  F.  Graham,  was  made  plaintiff,  and  Samuel  Kilgore,  de- 
fendant. 

At  the  trial,  on  Jan.  6,  1891,  the  facts  made  to  appear  were 
in  substance  as  follows : 

On  July  6,  1885,  three  judgments  were  entered  against 
W.  F.  Graham,  then  the  owner  of  the  hat  and  fur  store  at  425 
Wood  street;  one,  in  favor  of  W.  W.  Wilson,  in  trust  for 
Katie  A.  Graham,  for  $661.85 ;  another  in  favor  of  H.  P.  Ford, 
for  $1,082.11 ;  and  another  in  favor  of  W.  W.  Wilson,  for 
$592.29.  Executions  were  issued  from  these  judgments,  levies 
made,  and  a  sheriff's  sale  of  the  stock  of  goods  of  the  defend- 
ant in  the  writs  was  begun  on  July  13th.  The  sale  continued 
for  several  days,  the  sales  amounting  to  $1,434.62,  the  entire 
stock  being  purchased  by  Ford  and  Wilson,  execution  plaint- 
iffs, except  perhaps  one  hundred  dollars  worth.  Of  the  pro- 
ceeds, $379.77  were  returned  to  the  Katie  A.  Graham  judgment, 
$340.76  to  the  Ford  judgment,  and  $622.74  to  the  Wilson 
judgment. 

Ford  and  Wilson  paid  no  money  on  their  purchase  of  the 
stock,  but  left  the  same  in  the  store,  to  be  held  by  Mrs.  Katie  A. 
Graham  in  execution  of  the  following  "  deed  of  trust :  " 

"  Whereas,  W.  F.  Graham  of  the  city  of  Pittsburgh,  has 
been  unfortunate  in  trade,  is  left  without  means  for  the  sup- 
port of  his  family,  and  is  involved  financially  to  an  extent  such 
as  renders  it  improbable  that  he  can  meet  his  liabilities ;  and 
Whereas,  we  the  subscribers,  feeling  influenced  by  motives  of 
friendship,  and  confiding  in  his  capacity,  integrity,  industry 
and  economy,  are  disposed  under  these  circumstances  to  ren- 
der him  such  assistance  for  the  support  of  his  family  as  we  deem 
proper;  we  do  agree  and  engage  to  contribute  the  following 
sums,  viz. :  I,  Henry  P.  Ford,  one  thousand  and  twenty-nine 
sixty-one  hundredth  dollars,  and  I,  W.  W.  Wilson,  five  hun- 
dred and  sixty  dollars,  expressly  and  solely  for  the  purpose  of 
affording  relief  and  support  to  the  family  of  said  W.  F.  Gra- 
ham, and  in  no  manner  or  way  for  the  interest  or  advantage 
of  said  W.  F.  Graham,  except  only  a  maintenance  to  be  al- 
lowed him  for  his  services  rendered. 
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"  We  also  agree  and  direct  that  the  amount  of  said  sums 
shall  be  employed  in  the  way  and  manner  specified  below, 
viz. :  That  after  Katie  A.  Graham,  wife  of  said  W.  F.  Graham, 
shall  by  proper  document  be  released  from  all  obligation  and 
responsibility  to  her  husband,  or  control  under  his  authority, 
so  that  she  may  act  independently  for  herself,  we  will  pay 
over  to  her  the  sums  stated,  taking  her  receipt  for  the  same 
redeemable  in  six  months  from  and  after  the  date  hereof,  with 
lawful  interest  thereon :  Provided  she  engage  to  employ  her 
husband,  and  no  other  person  without  our  entire  consent,  as 
agent,  to  tirade,  deal,  barter,  buy  and  sell  in  her  name  for  the 
above  mentioned  purposes,  and  for  none  other,  allowing  him 
only  a  reasonable  support  for  his  services  rendered  :  Provided 
also,  that  in  case  of  her  death  the  same  trust  shall  descend  to 
the  eldest  child  of  said  W.  F.  Graham,  who,  if  a  minor,  shall 
be  represented  by  a  guardian  to  be  appointed,  and  so  on  in 
the  same  way  and  manner  as  often  as  the  occurrence  of  death, 
or  any  suflBcient  cause,  shall  render  the  same  necessary  :  Pro- 
vided furthermore,  that  in  case  of  the  death  of  W.  F.  Graham 
before  the  aforesaid  capital  is  entirely  redeemed  as  provided 
for  above,  said  business,  be  it  what  it  may,  shall  be  continued 
under  the  discretion  and  friendship  of  the  contributoi"s  (re- 
maining unsatisfied)  for  the  purposes  as  before  specified. 

"  Again,  when  said  capital  shall  have  been  entirely  redeemed 
and  refunded  as  provided  above,  the  proceeds  and  stock  remain- 
ing shall  accrue  to  the  benefit  and  use  of  the  family  of  said 
W.  F.  Graham,  he  being  hereby  in  such  event  appointed  trus- 
tee of  the  same,  for  their  use  as  long  as  he  shall  live,  and  for 
the  equitable  and  fair  distribution  to  his  widow  and  children 
after  his  demise. 

"  It  is  further  hereby  agreed  and  provided  that  said  Katie 
A.  Graham  or  her  successor,  shall  once  in  every  three  months 
cause  to  be  furnished  a  true  and  mercantile  report  of  the  state 
of  said  trust,  in  order  that  the  contributors  may  be  well  in- 
formed whether  their  wishes  are  gratified  by  the  above  objects 
being  realized  and  by  a  good  prospect  of  success  in  future,  or 
whether  on  the  contrary  from  any  cause  whatever,  the  state 
of  the  case  shall  indicate  a  losing  concern,  and  justify  a  close 
of  the  business  and  withdrawal  of  the  capital,  which  right  of 
dissolution  we  reserve  to  ourselves,  if  manifest  want  of  success 
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shall,  after  a  trial  of  six  months,  make  it  appear  to  be  absolutely 
necessary  in  the  opinion  of  the  contributors  of  the  sum  thus 
instiiisted. 

"Witness  our  hands  and  seals  this  18th  day  of  July,  A.  D» 
1885. 

"  Heney  p.  Ford,  [Seal.] 
"  W.  W.  Wilson,  [Seal.] 

"  In  conformity  with  the  spirit  and  design  of  the  trust  speci- 
fied above,  to  my  wife  Katie  A.,  for  the  use  and  support  of  my 
family,  etc.,  I  hereby  renounce  all  my  right  to  her  personal  ser- 
vices, and  disclaim  all  demands  of  responsibility  on  her  part,  and 
all  interest  in  any  profits  to  myself  arising  from  her  investiture 
of  the  said  trust,  which  would  otherwise  be  matter  of  right 
and  subject  of  control  belonging  to  me  as  her  husband. 

"  Witness  my  hand  and  seal  this  18th  day  of  July,  1885. 

"  W.  F.  Graham,  [Seal.] 

"  Received,  Pittsburgh,  July  18,  1885,  from  H.  P.  Ford,  one 
thousand  and  twenty-nine  sixty-one  hundreth  dollai*s,  and 
from  W.  W.  Wilson,  five  hundred  and  sixty  dollars,  in  trust 
for  the  benefit  and  use  of  myself  and  children,  with  interest 
thereon,  and  redeemable  in  six  months  from  date,  to  be  placed 
under  the  agency  of  my  husband  for  the  above  purposes. 

"  Kate  A.  Graham." 

Under  the  terms  of  the  foregoing  deed  of  trust,  Mrs.  Graham 
opened  up  the  store,  and  employed  her  husband  to  carry  on  the 
busmess  for  her.  The  business  was  thus  conducted,  Mr.  Gra- 
ham out  of  the  proceeds  paying  in  full  the  indebtedness  repre- 
sented by  the  judgments  of  Ford  and  Wilson,  until  December 
18,  1887,  when  Samuel  Kilgore,  having  obtained  his  judgment, 
issued  execution  and  caused  the  levy  to  be  made  on  the  goods 
as  the  property  of  W.  F.  Graham,  out  of  which  these  proceed- 
ings arose. 

Samuel  Kilgore  and  W.  F.  Graham  had  been  partnera  in  the 
hat  and  fur  store,  425  Wood  street,  prior  to  July  31,  1884. 
On  that  date,  the  partnership  was  dissolved,  Kilgore  selling 
his  interest  in  the  store  to  Graham  for  four  thousand  dollars ; 
five  hundred  dollars  of  which  was  in  cash,  notes  given  for  part 
of  the  balance,  and  Graham  assuming  certain  partnership  notes 
for  the  remainder.  On  July  7,  1885,  the  day  after  the  judg- 
ments against  Graham  in  favor  of  Mrs.   Graham,  Ford,  and 
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Wilson,  were  entered,  one  of  the  partnership  notes  that  Gra- 
ham was  to  pay  matured ;  on  July  21st  another  such  note  ma- 
tured, and  on  August  1st  one  of  Graham's  notes  to  Kilgore 
matured.  Graham  had  been  unable  to  obtain  an  extension  on 
any  of  these  notes.  Fi-om  these  and  other  facts  in  evidence,  it 
was  claimed  on  the  part  of  the  defendant  in  the  issue,  that  the 
sheriff's  sale  beginning  on  July  18, 1885,  and  the  trust-deed 
transaction,  were  for  the  purpose  of  hindering  and  delaying 
the  creditors  of  Graham,  but  no  evidence  was  adduced  attack- 
ing the  character  of  the  Mrs.  Graham,  Ford,  and  Wilson  judg- 
ments as  representing  bona  fide  indebtedness.  So  far  as  the 
Ford  and  Wilson  judgments  were  concerned,  there  was  direct 
evidence  that  they  were  valid. 

At  the  close  of  the  testimony,  the  court,  Collibb,  J.,  charged 
the  jury  at  length  and  answered  certain  points  for  instruction 
as  follows : 

The  court  is  requested  by  the  defendant  to  charge  : 

1.  That,  under  all  the  evidence  in  the  case,  the  verdict 
bhould  be  for  the  defendant.     Answer:  Refused. 

If  the  court  refuse  to  charge  the  jury  as  above  requested, 
then  the  defendant  prays  instructions  as  follows : 

2.  The  intention  of  the  parties  to  the  several  suits  and  ex- 
ecutions, by  virtue  of  which  the  goods  of  W.  F.  Graham  were 
levied  upon  and  sold,  is  a  question  of  fact  for  the  jury,  and  is 
to  be  ascertained  from  all  the  testimony  in  the  case.  Answer : 
Affirmed. 

8.  If  a  writ  of  execution  be  issued  and  prosecuted  to  protect 
the  property  of  a  debtor  against  his  creditors,  or  for  other  than 
a  bona  fide  intention  of  collecting  a  just  debt,  it  is  to  be  deemed 
fraudulent  as  to  such  creditors ;  and  this  is  true,  even  though 
the  defendant  in  the  execution  be  honestly  indebted  to  the 
plaintiff  for  the  sum  specified  in  such  writ  of  execution.  An- 
swer :  Affirmed. 

4.  Writs  of  execution  issued,  and  all  sales  made  thereon, 
with  intent  to  delay,  hinder  and  defmud  other  creditors,  are  il- 
legal and  void.     Answer :  Affirmed. 

5.  If  the  confessions  of  judgment  made  by  W.  F.  Graham, 
the  sale  of  his  property  by  the  sheriff  upon  executions  issued 
thereon,  and  the  deed  of  trust,  so  called,  were  parts  of  a  scheme 
to  prevent  other   creditors  of  Graham  from  collecting  their 
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claims,  the  proceeding  was  fraudulent  and  void,  and  the  jury 
should  return  a  verdict  for  the  defendant  in  this  issue.  An- 
swer: AflBrmed.  [2] 

6.  Where  a  husband  confesses  judgment  to  a  trustee  in  favor 
of  his  wife,  it  is  necessary,  in  a  contest  with  her  husband's 
creditors  whose  debts  existed  when  the  judgment  was  confessed, 
for  the  wife  to  establish  that  the  judgment  was  given  to  her 
bona  fide,  to  secure  a  debt  due  to  her  by  her  husband,  being  a 
part  of  her  separate  estate.  The  presumptions  are  all  against 
her ;  and  in  the  absence  of  such  proof,  the  judgment  will  be 
deemed  fraudulent  as  against  his  creditors.  Answer:  Af- 
firmed. [8] 

7.  While  it  is  true  that  under  the  laws  of  Pennsylvania  a 
trust  may  be  created  for  the  benefit  of  the  wife  and  children  of 
an  insolvent  debtor,  and  that  such  trust-estate  is  not  liable  for 
the  debts  of  the  husband  or  father,  yet  if  the  jury  believe  from 
the  evidence  that  the  proceeding  prior  to  the  making  of  the 
trust  deed  in  this  case,  and  the  deed  itself,  were  part  of  a  scheme 
to  transfer  the  title  of  the  goods  and  property  of  Graham  to 
his  wife,  for  the  purpose  of  hindering  and  delaying  creditors  of 
Graham,  the  verdict  must  be  for  the  defendant.  Answer :  Af- 
firmed. [4] 

8.  Even  though  the  jury  should  believe  that  Messrs.  Ford 
and  Wilson  had  no  other  purpose  in  view  than  the  collection 
of  their  respective  claims,  yet  if  they  permitted  their  judgments 
and  the  executions  thereon  to  be  used  so  as  to  aid  Graham  in 
the  purpose  of  transferring  the  title  of  his  property  from  him- 
self to  his  wife,  with  the  intent  thereby  to  hinder  and  delay 
his  creditor,  then  the  verdict  must  be  for  the  defendant.  An- 
swer :  Affirmed.  [5] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 
ErrorB  assigned   were  (2-5)  the  affirmance  of  the  defend- 
ant's points. 

J.  S.  Ferguson^  with  him  E.  Q-.  Ferguson^  L.  B,  Duff^  0,  C. 
Montooth  and  E.  A,  Montooth,  for  the  appellant. — <3ounsel 
cited :  Wieman  v.  Anderson,  42  Pa.  311 ;  Welch  v.  Kline,  67 
Pa.  428 ;  Manderbach  v.  Mock,  29  Pa.  43. 

John  S.  Lambicy  with  him  A.  M,  Brovm^  for  the  appellee. —       | 
Distinguishing  the  cases  cited  for  the  appellant,  counsel  cited :       I 
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Schott  V.  Chancellor,  20  Pa.  199 ;  s.  c.  28  Pa.  68 ;  McAllister 
V.  Marshall,  6  Binn.  338. 

Opinion  by  Me.  Justice  Williams,  January  4, 1892. 

The  disposition  of  the  feigned  issue  in  this  case  depends  on 
whether  Mrs.  Graham  had  title  to  the  stock  of  goods  levied  on 
by  the  sheriff  at  the  suit  of  Kilgore.  This  stock,  or  a  stock  of 
goods  of  the  same  general  description,  was  owned,  prior  to  the 
fourteenth  of  July,  1886,  by  W.  F.  Graham,  her  husband.  On 
that  day,  the  entire  stock  was  sold  by  the  sheriff,  by  virtue  of 
several  writs  of  fieri  facias,  one  of  which  was  issued  upon  a 
judgment  in  favor  of  H.  P.  Ford,  one  upon  a  judgment  in  favor 
of  W.  W.  Wilson,  and  one  in  favor  of  Katie  A.  Graham,  the 
plaintijGf.  Ford  and  Wilson  became  the  purchasers  at  this  sale. 
Not  long 'after,  they  contributed  their  respective  interests  in 
the  goods  to  the  support  of  the  family  of  W.  F.  Graham,  by 
means  of  a  deed  to  Katie  A.  Graham  upon  the  express  trust 
that  the  stock  should  be  used  for  the  support  of  the  family, 
subject  to  the  repayment  to  the  grantors  of  the  sums  contrib- 
uted by  them  respectively,  viz.,  to  H.  P.  Ford,  the  sum  of 
11,029.61,  and  to  W.  W.  Wilson,  the  sum  of  1560.  The  busi- 
ness  was  thereafter  conducted  by  Katie  A.  Graham,  through 
her  husband  as  her  agent,  until  December,  1887,  when  Kilgore 
caused  the  stock  to  be  seized  as  the  property  of  W.  F.  Graham. 
Mrs.  Graham  made  claim  to  the  goods,  and  the  sheriff  applied 
to  the  court  for  an  order  requiring  the  claimant  and  the  exe- 
cution creditor  to  interplead. 

Mrs.  Graham  did  not  claim  as  a  purchaser  at  the  sale  by  the 
sheriff,  nor  as  a  judgment  creditor  of  her  husband,  but  as  the 
grantee  in  the  trust  deed  made  by  Ford  and  Wilson ;  so  that 
the  validity  of  her  title  depended  on  that  of  her  grantors.  To 
defeat  her  claim  it  was  necessary  to  show  either  that  Ford  and 
Wilson  did  not  acquire  a  good  title  by  means  of  the  sheriff's 
sale,  or  that  the  instrument  by  which  they  transferred  their 
title  to  Mi-8.  Graham  was  fraudulent,  and  intended  by  the 
grantors  to  hinder  and  delay  the  creditors  of  W.  F.  Graham. 
Mrs.  Graham's  judgment  against  her  husband  was  in  no  way 
involved,  and  an  inquiry  into  its  consideration  was  irrelevant. 
It  was  a  mistake,  therefore,  to  affirm  the  defendant's  sixth 
point.     The  proposition  contained  in  the  point  is  a  correct 
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statement  of  a  general  rule  of  law.  It  is  the  duty  of  a  married 
woman,  claiming  against  her  husband's  creditors,  to  show  that 
her  claim  is  bona  fide,  and  for  a  consideration  growing  out  of 
her  separate  estate ;  but  this  doctrine  is  not  applicable  to  this 
case,  because  the  plaintiff  did  not  claim  under  or  through  her 
judgment,  but  as  the  grantee  of  Ford  and  Wilson. 

The  learned  judge  erred,  also,  in  his  answer  to  the  defend- 
ant's eighth  point.  He  affirmed,  without  explanation,  that, 
"  even  though  the  jury  should  believe  that  Messra.  Ford  and 
Wilson  had  no  other  purpose  in  view  than  the  collection  of 
their  respective  claims,  yet  if  they  permitted  their  judgments 
and  the  executions  thereon  to  be  so  used  as  to  aid  Graham  in 
the  purpose  of  transferring  the  title  to  his  property  from  him- 
self to  his  wife,  with  the  intent  thereby  to  hinder  and  delay 
his  creditors,  then  the  verdict  must  be  for  the  defendant.'* 
Upon  listening  to  this  instruction,  the  jury  might  reasonably 
ask  whose  intent  to  hinder  and  delay  creditoi-s  they  were  to 
make  their  verdict  depend  upon  ?  They  might  read  into  the 
point,  after  the  words  "  with  the  intent,"  the  explanatory  words 
''  on  their  part,"  making  the  point  refer  to  the  intent  of  Ford 
and  Wilson ;  or  the  words  "  on  his  part,"  making  it  refer  to 
the  intent  of  Graham.  If  the  former  reading  be  adopted,  the 
point  is  contradictory  and  misleading.  The  jury  could  not 
properly  find  that  the  conduct  of  Ford  and  Wilson  was  induced 
or  inspired  by  "  no  other  purpose  "  than  the  collection  of  their 
debts,  and  yet  find  that  it  was  inspired  by  another  and  a  fraud- 
ulent purpose.  Their  conduct  was  honest,  or  it  was  dishonest. 
If  they  used  the  process  of  the  court  for  the  single  purpose  of 
collecting  their  debts,  they  made  a  proper  and  lawful  use  of  it, 
and  the  sale  of  the  goods  by  the  sheriff  to  them  gave  them  a 
good  title.  If,  on  the  other  hand,  they  used  such  process  to 
hinder  and  delay  the  creditors  of  Graham,  and  prevent  them 
from  reaching  his  goods,  the  fraud  taints  their  title,  and  the 
goods  are  open  to  seizure.  If  the  other  reading  be  adopted, 
so  that  Graham's  purpose  becomes  the  subject  of  inquiry,  then 
the  point  should  be  refused.  Ford  and  Wilson,  if  seeking  the 
collection  of  their  debts  with  no  other  purpose  than  to  make 
themselves  safe,  cannot  be  affected  by  an  undisclosed  fraudu- 
lent purpose  in  the  mind  of  Graham.  They  are  responsible 
for  their  own  frauds,  but  not  for  the  fraud  meditated  or  prac- 
ticed by  another,  without  their  knowledge  or  conscious  aid. 
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The  important  question  of  fact  in  the  case  was  that  which 
this  point  concedes  in  favor  of  the  plaintifif,  viz. :  Had  Messrs. 
Ford  and  Wilson  some  other  purpose  in  view  than  the  collec- 
tion of  their  respective  claims  ?  Did  they  make  use  of  their 
judgments,  of  the  sheriflE's  sale,  and  the  deed  of  trust,  as  parts 
of  the  machinery  by  which  Graham's  stock  of  goods  was  to  be 
withdrawn  fi*om  the  reach  of  his  creditors  for  his  own  benefit  ? 
That  Graham  may  have  desired  this  is  not  enough ;  that  he 
may  have  preferred  to  fall  into  the  hands  of  Ford  and  Wilson 
rather  than  into  those  of  other  creditors,  is  not  enough.  The 
fraud  that  shall  defeat  their  title  and  that  of  their  grantee 
must  be  brought  home  to  them.  They  must  have  shared  in 
the  purpose,  and  aided  in  its  execution.  The  third  and  fifth 
assignments  are  sustained. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


Felty  V.  Calhoon,  Appellant. 

Bill  qf  review — Attempt  to  review  decision  qf  Supreme  Court 
On  a  bill  by  the  purchaser  praying  for  specific  performance  of  a  con- 
tract to  convey  lands,  the  court  below  sustained  a  demurrer  and  dismissed 
the  bill.  On  appeal,  the  Supreme  Court  reversed  the  decree,  reinstated 
the  bill,  and  ordered  that  a  decree  be  entered  for  the  plaintiff,  on  the  de- 
murrer. A  decree  having  been  entered  for  the  plaintiff  by  the  court  be- 
low as  directed,  a  petition  and  bill  of  review,  subsequently  filed  by  the 
defendant,  that  was  merely  the  equivalent  of  an  application  to  review  the 
decision  of  the  Supreme  Court,  was  properly  dismissed :  See  Felty  v.  Cal- 
hoon, 139  Pa.  378. 

Argued  Nov.  5, 1891.  Appeal,  No.  291,  Oct.  T.,  1891,  by 
defendant  from  an  order  of  C.  P.  No.  1,  Allegheny  Co.,  Dec. 
T.,  1888,  No.  556,  in  equity,  dismissing  defendant's  petition  and 
bill  of  review.  Before  Paxsok,  C.  J.,  Stebrbtt,  Green, 
Clabk,  Williams  and  Mitchell,  JJ. 

On  November  6,  1889,  Levi  E.  Felty  fUed  a  bill  in  equity 
against  D.  K.  Calhoon,  praying  for  a  decree  for  the  specific 
performance  of  a  written  agreement  for  the  sale  of  land.  A 
demurrer  to  the  bill  was  sustained  by  Stowb,  P.  J.,  and  a 
final  decree  entered  dismissing  the  bill.  On  appeal  by  the 
plaintiff,  the  Supreme  Court  on  January  6,  1891,  reversed  the 
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decree  of  the  court  below,  reinstated  the  bill,  and  ordered  that 
a  decree  be  entered  for  the  plaintiff,  on  the  demurrer :  Felty 
V.  Calhoon,  139  Pa.  878. 

The  record  having  been  remitted,  the  court  below  on  July  6, 
1891,  on  motion  of  the  plaintiff's  attorney,  appointed  a  sur- 
veyor to  survey  the  parcel  of  land  mentioned  in  the  agreement 
referred  to  and  made  a  part  of  the  bill,  in  accordance  with  the 
construction  placed  upon  it  by  the  Supreme  Court,  and  to  re- 
port the  same  within  twenty  days.  On  July  25th,  the  report 
of  the  surveyor  was  filed,  and  on  August  15th,  a  decree  was 
entered  for  the  plaintiff,  on  the  demurrer,  as  directed  by  the 
order  of  the  Supreme  Court ;  and  it  was  ordered  that  the  de- 
fendant make  and  deliver  a  deed  for  the  land  mentioned  in  the 
agreement,  with  the  metes  and  bounds  therefor  as  in  the  said 
return  of  survey,  the  order  to  be  complied  with  within  thirty 
days. 

On  September  12,  1891,  D.  K.  Calhoon,  the  defendant,  pre- 
sented a  petition,  entitled  "  The  Petition  and  Bill  of  Review  of 
Defendant,"  which,  as  summarized  in  his  "  abstract  of  the  pro- 
ceedings," averred  as  follows : 

"  1.  It  is  true  he  signed  the  receipt  as  set  out  in  exhibit  A, 
annexed  to  the  bill. 

"  2.  That,  when  the  agreement  for  the  sale  of  said  land  was 
made,  plaintiff  and  defendant  were  both  on  the  ground  and 
were  agreed  that  the  line  extending  along  the  front  of  said  tract 
on  the  West  Run  township  road,  should  run  from  the  corner 
of  land  of  one  Drew  to  a  point, twenty  feet  northwardly  of  a 
fence  then  on  the  ground.  That,  at  the  time  said  agreement 
was  made,  defendant  was  unable,  owing  to  an  injury  he  had 
sustained,  to  make  the  measurement  of  the  frontage  agreed 
upon  along  the  township  road,  and  Felty,  the  plaintiff,  stepped 
off  the  frontage  on  said  road,  and  repoited  to  defendant  that 
from  the  Drew  line  to  the  point  agreed  upon  on  said  road  was 
133  steps,  which  he,  Felty,  said  would  make  400  feet  front  on 
said  township  road.  That,  from  the  Drew  line,  the  place  of 
beginning,  to  the  point  agreed  upon  on  the  road,  twenty  feet 
north  of  the  fence,  was  by  actual  measurement  only  270  feet. 

"  3.  That  the  defendant  would  not  under  any  circumstances 
have  sold  to  Felty,  or  any  other  pei*son,  any  greater  frontage 
on  said  township  road  than  that  included  between  the  points 
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above  referred  to,  as  the  defendant  has  had  constructed  for 
some  years  on  the  land  included  within  the  400  feet  frontage 
on  said  township  road,  his  barn,  40x45  feet,  in  which  he  stores 
his  grain  and  hay,  and  stables  his  horses  and  cattle  in  his  farm- 
ing operations,  on  the  remaining  portion  of  defendant's  farm ; 
also  all  the  water  used  by  his  household  at  his  dwelling,  and 
also  at  the  barn  for  the  use  of  his  live  stock,  is  carried  by  means 
of  pipes  laid  under  the  surface  of  the  land  embraced  within  the 
frontage  of  the  400  feet  on  said  road,  as  reported  by  the  plan 
of  the  surveyor  now  on  file  in  this  case.  That  said  barn,  worth 
$600,  and  said  water  improvements,  worth  to  defendant  $600 
per  annum,  would  be  necessarily  included  in  the  land  to  be 
conveyed  to  plaintiff  in  accordance  with  the  plot  of  the  sur- 
veyor and  the  decree  of  the  court. 

"4.  That  defendant  was  willfully  and  fraudulently  misled 
and  deceived  by  plaintiff  at  the  time  he  measured  the  said  front- 
age and  reported  it  to  defendant  as  400  feet ;  and  if  said  de- 
fendant had  known  the  said  frontage  of  400  feet  included  the 
land  on  which  his  barn  stood  and  the  water  pipes  were  laid,  he 
would  under  no  circumstances  have  sold  said  frontage  of  400 
feet. 

"5.  That  defendant  knew  nothing  about  the  fraud  and  de- 
ceit practiced  upon  him  by  the  plaintiff,  until  after  the  judg- 
ment of  the  Supreme  Court  was  entered  and  the  sui-vey  was 
made  under  order  of  court,  fixing  the  line  of  said  tract  upon 
the  ground  under  said  agreement.  He  then  first  discovered 
that  the  400  feet  mentioned  in  the  agreement,  extended  130 
feet  beyond  the  point  marked  on  the  ground,  and  this  embraced 
the  land  on  which  said  improvements  had  been  constructed, 
worth  to  defendant  in  connection  with  this  other  property, 
$5,000.  Plaintiff  knew  when  he  commenced  the  proceedings 
in  this  case  that  he  never  bought,  nor  was  entitled  to  have  the 
land  fronting  130  feet  on  the  township  road,  on  which  said  im- 
provements were  erected,  and  seeks  to  defraud  defendant. 

"6.  Defendant  prays  that  the  petition  be  filed;  that  the 
matter  be  referred  to  a  master  before  whom  the  testimony  may 
be  laid  ;  and  after  a  report  of  the  facts,  that  a  decree  be  made 
fixing  the  frontage  of  said  tract  of  land  on  the  township  road 
in  accordance  with  the  limits  fixed  by  the  parties  on  the  ground 
when  the  agreement  was  made  ;  and  if  the  court  should  find 
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the  frontage  of  said  lot  to  be  270  feet,  that  then  a  decree  be 
made  directing  the  defendant  to  execute  and  deliver  a  deed 
therefor." 

On  September  15,  1891,  after  argument,  the  court  without 
opinion  filed,  entered  an  order  refusing  the  defendant's  petition. 
Defendant  appealed. 

Error  assigned^  was  the  order  dismissing  defendant's  petition. 

W.  S.  Pier^  with  him  W.  R.  Blair^  for  the  appellant. — 
Counsel  cited:  2  Daniell's  Ch.  Pr.  1577;  George's  Ap.,  12 
Pa.  260;  Riddle's  Est.,  19  Pa.  431;  Flower  v.  Lloyd,  L.  R.  6 
Ch.  D.  297. 

D.  R,  Jones^  for  the  appellee. — Counsel  cited :  §  11,  Act  of 
June  16, 1886,  P.  L.  787  ;  Hughes's  Ap.,  90  Pa.  60 ;  Felty  v. 
Calhoon,  189  Pa.  882. 

Pee  Curiam,  January  4, 1892. 

The  court  below  was  right  in  dismissing  appellant's  peti- 
tion. It  was  alleged  to  be  a  petition  of  review,  and  the  mod- 
esty of  the  petitioner  evidently  prevented  him  from  saying  that 
it  was  an  application  to  review  a  decision  of  this  court.  This 
the  learned  judge  below,  for  obvious  reasons,  declined  to  do. 
The  appellant  is  very  late  with  his  allegation  that  the  lot  was 
to  be  two  hundred  and  seventy  feet  front,  instead  of  four  hun- 
dred,— a  difference  so  palpable  that  no  one  but  an  imbecile 
could  fail  to  see  it. 

The  order  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant.  C. 


Riddle,  Appellant,  v.  Mellon  et  al. 

[Marked  to  be  reported.] 

(HI  and  gas  lease — Treepase — Estoppel, 

An  oil  and  gas  lease  was  made  for  the  term  of  "  one  year  and  as  long 
as  oil  or  gas  is  found  in  paying  quantities. ^^  The  lessee  drilled  a  well 
during  the  year,  but  failed  to  develop  oil  or  gas  in  paying  quantities. 
The  lessor  broug^ht  trespass  against  the  lessee,  for  entering  to  prosecute 
further  drilling,  several  months  after  the  year  expired ;  Held : 

Under  the  testimony,  as  presented  at  the  trial,  that  the  jury  were 
properly  instructed  that,  if  the  lessor,  after  the  expiration  of  the  year  and 
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before  the  alleged  trespass,  encouraged  and  allowed  the  expenditure  of 
money  and  labor  in  operations  on  the  lease,  on  the  basis  of  its  continu- 
ance, he  would  be  estopped  from  asserting  that  it  was  then  at  an  end. 

Argued  Nov.  25, 1891.  Appeal,  No.  292,  Oct.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Sept. 
T.,  No.  652,  on  verdict  for  defendant.  Before  Paxson,  C.  J., 
Stebbbtt,  Greek,  Clark,  Williams  and  Mitchell,  J  J. 

Trespass  by  James  W.  Riddle  against  W.  L.  Mellon  and 
others,  to  recover  damages  for  an  entry  made  by  the  defend- 
ants upon  the  plaintiff's  farm,  for  the  purpose  of  drilling  for 
oil.    The  defendant's  plea  was  not  guilty. 

At  the  trial  on  May  19,  1891,  the  following  facts  were 
shown : 

Being  the  owner  of  a  farm  containing  about  fifty  acres,  the 
plaintifif,  on  February  21, 1889,  made  a  lease  thereof  for  oil  and 
gas  purposes,  to  Samuel  Galey,  "for,  during  and  until  the  full 
term  of  one  year  next  ensuing  the  day  and  year  above  written, 
and  as  long  as  gas  or  oil  is  found  in  paying  quantities  or  rental 
is  paid."  The  lease  contained  no  other  provision  upon  the 
subject  of  the  payment  of  rental  than  that  just  quoted.  It  pro- 
vided that  operations  upon  the  demised  premises  should  be 
commenced  within  thirty  days  from  the  date  of  the  lease,  and 
prosecuted  with  reasonable  diligence  to  completion,  or  the 
lease  should  be  null  and  void,  and  that  all  conditions  between 
the  parties  should  extend  to  their  heirs,  executors  and  assigns. 

Galey  commenced  the  drilling  of  a  well  within  thirty  days 
after  the  date  of  the  lease.  This  well  was  not  completed  to 
an  oil-producing  sand  until  February  20, 1890.  The  defend- 
ants alleged  that  the  delay  in  its  completion  was  due  to  various 
hindrances  and  diflBculties  encountered  in  the  course  of  drill- 
ing it.  The  plaintiff  did  not  concede  the  truth  of  this,  but 
he  made  no  objection  to  the  delay  in  completing  the  well,  and 
did  not  seek  to  take  advantage  thereof.  The  well  developed 
some  oil,  but  after  working  with  it,  torpedoing  it,  and  clean- 
ing it  out,  it  failed  to  produce  oil  in  paying  quantities. 

Prior  to  the  completion  of  the  well,  Galey  had  assigned  the 
lease  to  W,  L.  Mellon.  In  the  latter  part  of  April,  1890,  the 
plaintiff  called  on  Mellon  and  requested  him  to  driU  the  well 
deeper  to  a  lately  discovered  sand,  known  as  the  fifth  sand. 
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After  some  conversation,  Mellon  got  out  the  lease,  and  sent 
for  a  notary  public,  and  the  plaintiff  acknowledged  the  lease, 
so  that  it  might  be  put  on  record,  and  Mellon  had  it  re- 
corded soon  afterward.  Testimony  for  the  defendants,  parts 
of  which  are  quoted  in  the  opinion  of  the  Supreme  Court, 
infra,  tended  to  show  that  the  acknowledgment  of  the  lease 
was  made  in  accordance  with  an  undei*standing  and  agreement 
between  the  plaintiff  and  Mellon,  to  the  effect  that  the  lease 
should  continue  in  force,  and  that  Mellon  should  drill  the  well 
deeper,  or  drill  another  well  on  plaintiff's  farm,  and  that  sub- 
sequently at  different  times  the  plaintiff  recognized  Mellon's 
rights  under  the  lease  as  still  in  force.  The  plaintiff  denied 
that  there  was  any  extension  or  renewal  of  the  lease,  unless 
the  mere  acknowledgment  of  it  before  the  notary  public  oper- 
ated, ipso  facto  in  this  way. 

In  May  or  June,  1890,  Mellon  had  a  packer  put  in  the  well, 
but  it  had  no  effect  in  improving  its  production.  In  July, 
1890,  he  had  a  part  of  the  casing  pulled,  plugged  the  well  in 
the  manner  prescribed  by  law  in  cases  of  abandoned  weUs,  and 
moved  the  rig  over  to  an  adjoining  farm  for  the  purpose  of 
making  a  test  there,  intending  afterwards  to  return  and  drill  a 
well  upon  another  part  of  plaintiff's  farm.  Testimony  for  the 
defendants  tended  to  show  that  all  this  was  done  in  accordance 
with  an  understanding  between  Mellon  and  the  plaintiff  that 
this  course  should  be  taken.  Some  of  Mellon's  machinery, 
etc.,  had  been  left  on  the  farm. 

On  August  1,  1890,  the  plaintiff  made  another  lease  to  A. 
Learn  which  contained  the  following  provision :  "  The  lessee  is 
to  indemnify  lessor  against  all  damages,  costs,  and  expenses 
whatever,  which  may  be  incurred  by  reason  of  this  lease,  owing 
to  a  lease  heretofore  made  by  said  Riddle  to  Samuel  Graley,  which 
lessor  claims  has  expired  by  its  terms."  Some  time  later  in  the 
same  month,  the  defendants,  against  plaintiff's  protest,  placed 
on  the  premises  lumber  and  materials  for  the  erection  of  a  rig 
with  which  to  drill  a  new  well.  This  suit  was  then  brought. 
About  August  29th,  Learn,  the  second  lessee,  hauled  a  load  of 
lumber  on  the  premises,  and  the  defendants  at  once  hauled  it 
off  again.  The  defendants  kept  possession  of  the  premises  and 
erected  a  rig,  which  they  subsequently  moved  to  the  old  well. 
In  November,  1890,  they  commenced  to  drill  that  well  deeper, 
and  in  March,  1891,  developed  oil  in  paying  quantities  therein. 
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The  testimony  being  closed,  the  court  Stowb,P.  J.,  charged 
the  jury  in  part  as  follows  : 

We  are  met  by  one  or  two  questions  of  law,  on  the  face  of 
this  lease.  The  first  is,  how  long  did  this  lease,  by  its  terms, 
without  reference  to  other  matters  except  the  finding  of  oil  or 
gas,  continue  ?  We  instruct  you,  although  it  seems  to  be  a 
pretty  hard  construction,  or  might  be  under  some  circum- 
stances,— ^yet  the  parties  have  made  the  contract  for  them- 
selves,— that  the  lease  extended  but  one  year,  unless  within 
that  year  oil  or  gas  was  found  in  paying  quantities.  So  that 
when  the  year  expired,  if  gas  or  oil  had  not  been  found  by  that 
time,  although  the  operations  might  be  in  progress,  although  it 
might  have  been  found  a  few  days  afterwards  by  means  of  the 
boring  of  this  well,  yet  the  right  of  the  defendants  to  that  oil 
or  gas  was  gone,  because  it  was  not  found  within  the  time 
fixed  in  the  contract. 

If  I  held  otherwise — and  these  are  rather  matters  influenc- 
ing my  own  mind  than  of  yery  much  importance  to  the  jury — 
it  would  simply  amount  to  this :  that  because  a  property  was 
in  such  a  shape  that  after  a  while  oil  or  gas  might  be  produced, 
the  lessee,  after  the  termination  of  the  year  of  the  lease,  by 
exercising  due  and  reasonable  diligence  could  hold  the  property 
until  he  might  get  oil  or  gas,  and  keep  on  at  that  as  long  as  he 
chose  to  operate  in  a  diligent  manner,  until  he  went  to  any  or- 
dinary or  extraordinary  depth.  In  that  event,  I  do  not  know 
what  would  become  of  the  rights  of  the  lessor.  He  has  not 
said,  "  You  shall  have  it  for  a  year  and  as  long  thereafter  as 
you  diligently  ^prosecute  your  attempt  to  get  oil,"  but,  "  within 
a  year."  That  conclusion  is  strengthened  by  the  fact  that  two 
or  three  months  seems  to  be  ample  time  for  boring  a  well ;  and 
they  have  fixed  the  limit.  If  they  had  wanted  a  longer  time  they 
could  have  so  arranged.  I  can  see  no  other  way,  in  accordance 
with  legal  principles,  than  to  hold  that  after  one  year  had  ex- 
pired, assuming,  as  the  evidence  indicates,  that  oil  or  gas  had 
not  been  found  by  that  time  in  paying  quantities,  Riddle  had  a 
right  to  forfeit  this  lease  if  he  saw  fit. 

Assuming  it  to  be  true  that  Riddle  at  that  time  had  a  right 

to  forfeit  this  lease,  the  next  question  is :    Did  he  waive  his 

right  ?     If  he  saw  fit  to  forfeit  the  lease,  then,  we  instruct  you 

the  law  is  that  he  could  immediately  turn  these  defendants  out 

Vol.  cxlvtt— 3 
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of  possession  or  order  them  off,  or  he  could  make  a  good  lease 
to  somebody  else.  [But,  notwithstanding  the  fact  that  the 
rights  of  the  lessee  terminated  at  the  expiration  of  the  year,  if 
Riddle  acknowledged  their  right,  or  encouraged  or  allowed 
them  to  go  on  by  his  conduct,  intimating  to  them  that  he  would 
still  maintain  the  lease  and  allow  them  to  continue  boring  for 
oil  until  they  got  it,  then  he  would  be  estopped  from  claiming 
the  right  to  forfeit  the  lease.]  [3]  It  would  be  unjust,  when  the 
legal  right  to  turn  them  off  was  in  his  hands,  for  him  to  ap- 
parently, or  impliedly,  or  directly  recognize  their  right  to  go 
on,  to  allow  them  to  expend  money  and  labor  on  the  well,  and 
then  after  they  had  got  oil,  a  week,  or  a  month,  or  a  year  after- 
wards, to  claim  the  benefit  of  the  forfeiture.  That  kind  of  prin- 
ciple the  law  will  not  recognize.  There  are  times  when  men  must 
speak  or  forever  after  hold  their  peace.  They  cannot,  where 
they  have  legal  rights,  stand  by  and  encourage  others  in  the 
expenditure  of  money  or  labor  and  then  repudiate  the  direct 
result  of  their  own  encouragement. 

[Then,  assuming,  as  I  do,  that  this  lease  terminated  at  the 
end  of  the  first  year,  the  first  matter  for  your  consideration  is 
whether  or  not  Riddle  did  that  which  encouraged,  expressly 
or  impliedly,  the  defendants  to  continue  their  operations  in 
searclv  of  oil.  If  he  did,  it  is  now  too  late,  and  was  too  late 
at  any  time  after  that,  to  undertake  to  forfeit  the  lease  by  rea- 
son of  the  expiration  of  the  time  fixed.]  [4] 

That,  however,  is  not  the  whole  case.  If  he  did  not  do 
that,  of  course,  he  is  entitled  to  a  verdict  for  nominal  damages, 
which  would  be  six  cents,  and  that  is  all,  as  there  is  no  special 
damage  shown.  But  it  he  did  waive  his  right,  and  upon  that 
part  of  the  case  you  have  the  testimony  as  to  his  conduct  in 
Mellon 's  office,  among  other  things  the  acknowledgment  and 
recognition  of  his  signature  to  this  lease,  and  other  matters.  I 
may  say,  upon  that  point,  that  the  mere  fact  that  he  acknowl- 
edged this  to  be  his  lease,  having  been  executed  by  him,  would 
of  itself  have  no  weight  at  all.  From  that  alone,  the  jury 
would  not  be  justified  in  finding  that  he  agreed  to  an  exten- 
sion of  the  lease.  A  notary  came  to  him  and  he  simply  said, 
"  That  is  my  signature,  I  acknowledge  that  to  be  my  act  and 
deed."  Under  other  circumstances  that  may  be  a  very  preg- 
nant fact  and  have  a  great  deal  of  weight,  but  standing  alone 
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it  certainly  would  not  operate  in  any  way  as  a  renewal  of  the 
lease,  or  any  rScognition,  apart  from  other  testimony,  of  the 
right  of  the  lessee  to  go  on  operating  after  the  expiration  of 
the  year.  But  there  is  testimony  tending  to  show,  or  it  is 
claimed,  at  least,  that  Riddle  assented  to  their  going  on,  and 
recognized  their  right  to  go  on,  and  that  testimony,  taken  in 
connectioD  with  the  fact  that  he  did  acknowledge  the  lease, 
may  be  considered  by  the  jury. 

If  the  jury  are  not  satisfied  that  there  was  a  recognition  of 
the  lease,  or  a  waiver  by  which  he  was  estopped,  they  might 
stop  there  and  give  a  verdict  for  the  plaintiff,  because  his  case 
is  made  out.  But  if  there  was  a  waiver,  if  there  were  such 
acts  done  by  him  as  you  think  would  fairly  encourage  the  les- 
see to  continue  operations  there,  then  you  come  to  another 
question :  Whether  the  lessee  or  parties,  or  their  contractors 
(because  they  are  bound  by  the  negligence  or  difficulties  or 
delay  of  the  contractors),  proceeded  with  reasonable  diligence 
to  operate  or  continue  their  operations  for  the  discovery  and 
production  of  oil  ?  If  they  did  not,  even  if  up  to  that  time 
the  plaintiff  had  waived  his  right  to  take  advantage  of  the  for- 
feiture arising  from  the  expiration  of  the  year,  he  then  had  a 
right,  without  he  did  some  other  act  during  or  after  that  time 
to  encourage  them  still  further  to  go  on,  to  repudiate  their 
right  to  remain  in  possession,  to  take  possession  of  the  prop- 
erty himself,  or  to  make  a  new  lease. 

There  is  another  matter  that  incidentally  arose.  It  is  said 
that  the  lessees  not  only  did  not  prosecute  this  work  with  prop- 
er or  reasonable  diligence,  but  that  they  actually  abandoned  it. 
If  they  did  actually  abandon  it,  did  that  which  from  its  natural 
consequences  would  induce  the  lessor  to  believe  that  they  had 
gone  from  there  and  did  not  intend  to  come  back,  he  then  had 
a  right  to  take  possession  of  the  property  and  hold  it,  or  lease 
it ;  and  in  that  case  would  have  a  right  to  your  verdict. 

Now,  these  points,  gentlemen,  cover  the  case  as  it  suggests 
itself  to  me.  .  .  . 

The  plaintiff  requests  the  court  to  charge  : 

1.  That,  by  its  terms,  no  oil  or  gas  having  been  found  in 
paying  quantities  before  February  21,  1890,  the  lease  of  J.  W. 
Riddle  to  Samuel  Galey  expired  or  ended  at  that  date. 

Answer:  Affirmed. 
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2.  That,  if  the  jury  find  that  no  work  was  done  prosecuting 
operations  for  oil  or  gas,  under  the  Galey  lease,*from  April  or 
May  until  August,  1890,  that  lease  would  be  null  and  void  for 
want  of  such  operations,  even  if  its  term  had  not  expired  at 
the  end  of  the  year. 

Answer :  Affirmed,  unless  the  evidence  shows  some  reasona- 
ble excuse  for  the  delay.  I  cannot  say,  as  a  matter  of  absolute 
law,  that  a  delay  for  that  length  of  time  would  be  such  as  would 
work  an  absolute  forfeiture  of  the  lease.  There  might  be  some 
cause  excusing  it.  .  .  . 

3.  That  the  lease  by  J.  W.  Riddle  to  A.  Learn,  in  evidence, 
was  an  unequivocal  act  by  Riddle,  lessor,  then  in  possession  of 
the  premises,  declaring  his  intention  to  avail  himself  of  his 
right  to  forfeit  the  Galey  lease. 

Answer :  Affirmed.  When  he  made  the  lease  to  Learn,  his 
right  was  unquestionably  manifested.  It  was  an  express  claim 
on  his  part  of  the  right  to  retain  the  property  and  use  it  as  his 
own,  and  therefore  would  be  an  unequivocal  act  of  ownership. 
After  that,  whatever  might  be  the  rights  of  Learn  under  the 
lease,  he  could  not  interfere  with  him  one  way  or  the  other, 
even  if  he  had  said  to  the  original  lessees,  "  Go  on  and  work." 
He  could  not  have  waived  it  then,  because  his  right  was  gone, 
and  every  act  of  his  that  tended  to  show  a  waiver  of  this  lease, 
must  have  been,  if  it  was  to  have  any  eflfect,  previous  to  the 
making  of  the  lease  to  Learn. 

4.  There  is  no  evidence  of  any  valid  extension  of  the  term 
of  the  Galey  lease  by  Riddle. 

Answer :  Refused.  [1] 

5.  That,  under  all  the  evidence,  the  verdict  must  be  for  the 
plaintiff. 

Answer :  Refused.  [2] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assiffned^  were  (1,  2)  the  refusal  of  plaintiff's  points; 
(8,  4)  the  parts  of  the  charge  embraced  in  brackets ;  (5)  that 
the  court  did  not  instruct  the  jury  what  specific  acts  or  decla- 
rations would  estop  the  plaintiff  from  treating  the  lease  to  Galey 
as  expired. 

James  Bredin^  for  the  appellant. —r  A  lease  of  land  for  one 
year  and  so  long  as  gas  or  oil  is  found  in  paying  quantities,  is 
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"an  uncertain  interest"  within  the  statute  of  frauds.  To  ex- 
tend the  lease  after  the  expiration  of  the  year,  without  oil  or 
gas  having  been  found  in  paying  quantities,  would  certainly  re- 
quire a  writing  signed  by  the  lessor,  or  such  acts  on  his  part, 
encouraging  the  lessee  to  expend  money  and  continue  opera- 
tions, as  would,  if  such  operations  should  prove  successful,  es- 
top the  lessor  from  alleging  that  there  was  a  hiatus  between 
the  expiration  of  the  fixed  term  and  the  finding  of  the  oil  or 
gas. 

The  court  below  failed  to  distinguish  between  a  lease  to  ex- 
pire by  its  limitation  at  a  certain  time,  if  oil  or  gas  is  not  found 
sooner,  and  a  lease  for  a  longer  term,  containing  a  clause  of 
forfeiture,  by  enforcing  which,  if  he  chooses  to  do  so,  the  lessor 
may  shorten  the  term.  The  plaintiff  has  always  conceded  that 
if  the  work  of  torpedoing  and  cleaning  out  this  well,  done  with 
his  tacit  consent  soon  after  the  year  expired,  had  resulted  in 
obtaining  oil  in  paying  quantities,  he  would  have  been  estop- 
ped from  insisting  that  the  term  expired  on  February  21, 1890, 
and  the  lessee  would  have  had  the  same  rights  as  if  such  oil 
had  been  produced  within  the  year. 

But,  when  the  defendants,  after  this  work  had  proved  futile, 
abandoned,  dismantled  and  plugged  the  well,  and  removed  the 
derrick  and  fixtures  to  another  farm,  an  entirely  different  ques- 
tion is  presented.  Their  lease,  after  February  21, 1890,  was 
to  be  good  only  while  oil  or  gas  was  found  in  paying  quanti- 
ties. On  the  meaning  of  this  provision,  see  Eaton  v.  Gas  Co., 
122  N.  Y.  422 ;  and  on  the  general  principles  applied  to  the  in- 
terpretation of  such  leases,  see  Brown  v.  Vandergrift,  80  Pa. 
142 ;  Munroe  v.  Armstrong,  96  Pa.  307 ;  Kennedy  v.  Crawford, 
138  Pa.  661.  And  estoppel  is  an  equitable  defence,  to  be  pass- 
ed upon  by  the  judge  sitting  as  a  chancellor :  Lewis  v.  Oar- 
stairs,  6  W.  &  S.  205 ;  Keating  v.  Orne,  77  Pa.  89 ;  but  the 
court  virtually  left  the  whole  matter  to  the  jury. 

J.  McF.  CarpetUer^  for  the  appellees. — Counsel  cited :  Willis 
V.  N.  Gas  Co.,  130  Pa.  222 ;  Westmoreland  N.  Gas  Co.  v.  De- 
Witt,  180  Pa.  285 ;  Putnam  v.  Tyler,  117  Pa.  670 ;  Woodward 
V.  Tudor,  81*  Pa.  382 ;  Bainbridge  on  Mines,  30. 

Opinion  by  Me.  Justice  Green,  January  4, 1892. 

By  the  terms  of  the  lease  from  Riddle  to  Galey  it  was  to 
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cease  at  the  end  of  one  year,  but  was  to  continue  as  long  as 
gas  or  oil  was  found  in  paying  quantities,  or  rental  was  paid 
according  to  the  conditions  expressed  in  the  lease.  It  was  the 
undoubted  fact  that  neither  oil  nor  gas  was  found  in  paying 
quantities  at  the  end  of  the  year,  but  some  oil  was  found.  It 
was  also  an  undisputed  fact  that,  after  the  expiration  of  the 
year,  efforts  were  made,  with  the  knowledge  and  active  assist- 
ance of  the  plaintiff,  to  obtain  a  larger  yield  of  oil  from  the 
well.  On  April  28,  1890,  some  time  after  the  year  had  ex- 
pired, the  plaintiff,  without  any  objection,  and  at  the  mere  re- 
quest of  the  defendant  Mellon,  acknowledged  the  execution  of 
the  lease  before  a  notary  and  it  was  placed  on  record  on  May 
18,  1890.  The  witness  McDonald  testified  that  he  was  at  Mel- 
Ion's  office  one  day  in  1890,  when  Riddle  came  in,  and  said  to 
Mellon  he  had  heard  he  intended  to  pull  the  casing  out  of  the 
well  and  abandon  it,  and  wanted  to  know  what  his  intentions 
were ;  that  Mellon  immediately  told  him  he  did  intend  to  pull 
the  casing  out,  and  either  drill  that  well  deeper  or  on  the  ad- 
joining property ;  that  he  intended  to  develop  the  farm,  and 
that  pulling  the  casing  was  not  considered  an  abandonment ; 
and  "  Mr.  Riddle  said  he  was  perfectly  satisfied  with  that,  pro- 
vided he  could  get  some  hauling He  said  he  would 

acknowledge  the  lease,  which  he  afterwards  did,  and  he  went 
out  in  high  glee,  and  seemed  perfectly  satisfied  that  Mr.  Mel- 
lon owned  the  lease,  and  was  going  ahead  to  develop  the  terri- 
tory." The  consideration  of  such  testimony  was,  of  course, 
for  the  jury ;  and,  if  believed,  it  clearly  authorized  an  inference 
that  Riddle  consented  to  a  continuance  of  the  relation  between 
himself  and  Mellon  in  the  prosecution  of  further  work  under 
the  lease. 

Mellon  testified  on  the  same  subject.  He  said  that  Riddle 
came  to  his  office  about  the  twenty-third  of  April,  1890,  and 
asked  him  whether  he  was  going  to  do  any  more  work  on  the 
farm :  "  I  told  him  that  I  was ;  that  I  had  leased  a  number  of 
other  farms  adjoining,  and  intended  to  do  some  drilling  on 
them,  and  also  drill  another  well  on  him.  He  said  to  me  that 
if  I  took  the  rig  down,  that  it  would  be  an  abandonment. 
Well,  I  told  him  I  would  go  on,  and  drill  another  well  on  hia 
farm.  '  Well,'  he  says,  '  that  is  all  right.'  So  I  took  the  old 
rig  down,  and  moved  it  over  on  the  Scott  farm,  the  adjoining 
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farm,  and  proceeded  to  build  a  new  rig  on  his  farm  ;  but  be- 
fore I  had  the  new  rig  on  his  farm,  he  had  leased  to  another 
party.  I'm  a  little  ahead  of  my  story.  The  day  he  came  into 
my  office — Q.  That  date  seems  to  be  the  twenty-eighth  of 
April?  A.  I  thought  it  was  the  twenty-third.  Whatever 
day  it  was,  when  he  came  in  I  told  him  I  would  drill  another 
well  on  his  farm.  '  Well,  that  is  all  right,'  he  says.  I  asked 
him  to  acknowledge  the  lease  then,  and  we  would  put  it  on 
record.     He  did  so,  and  I  took  it  up  shortly  afterwards,  and 

put  it  on  record  here  in  court Q.  Now,  after  the  lease 

was  acknowleged,  did  you  go  on  and  spend  money  on  his  place  ? 
A.  Why,  yes ;  I  immediately  commenced  to  develop  the  land 
I  had  taken  up.  Q.  Did  you  go  on  his  place  ?  A.  I  went  on 
the  place.  The  engine  had  been  drilling  there  a  year,  and  the 
boiler  was  in  poor  repair.  I  had  to  get  things  repaired,  and 
the  rig  running  to  drill  another  well."  After  testifying  that 
Riddle  had  promised  to  take  care  of  the  first  well  for  him,  and 
to  do  whatever  was  necessary  to  be  done  about  a  well,  and 
that  he  continued  to  do  so  from  the  time  the  first  well  was 
finished  till  the  new  one  was  commenced,  he  was  asked: 
"Q.  Now,  you  stated  when  you  made  this  arrangement  in 
April,  1890,  that  you  promised  him  that  you  would  develop  the 
adjoining  territory,  and  also  go  on  on  his  farm  after  a  while ;  did 
you  afterwards  go  on  ?  A.  Oh,  yes  ;  I  commenced  it,  and  put 
the  rig  up  on  his  farm,  two  weeks  after  I  had  the  rig  up  on  the 
adjoining  farm.  Q.  Have  you  drilled  another  well  there? 
A.  I  have  drilled  a  second  well,  and  started  a  third.  Q.  On 
this  Riddle  farm  ?  A.  On  the  Riddle  farm.  Yes,  sir."  On 
cross-examination,  he  was  asked:  "Q.  Didn't  you,  in  June, 
1890,  abandon  that  particular  well  ?  A.  No,  sir,  I  had  a  clear 
understanding  with  Mr.  Riddle.  Q.  Didn't  you  pull  down  the 
rig?  A.  I  pulled  it  down,  but  I  talked  with  him  about  it  be- 
forehand. Q.  Didn't  you  pull  the  casing?  A.  Yes,  sir,  I  used 
it  on  the  other  farm,  on  the  adjoining  farm.  Q.  Didn't  you 
plug  the  hole  ?  A.  I  plugged  the  hole,  according  to  law,  be- 
cause I  expected  to  di*ill.  .  .  .  Q.  Now,  then,  did  you  ever 
commence  to  drill  on  that  land  till  November,  1890  ?  I  am  not 
speaking  of  hauling  stuff  there,  or  anything  of  that  sort,  but 
was  there  a  stroke  of  work  done  at  drilling  a  well  until  No- 
vember, 1890  ?    A.  It  was  along  about  that  time,  yes,  sir.     All 
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I  was  to  do  was  to  drill  a  well.  Mr.  Riddle  and  I  had  talked 
the  thing  over,  and  I  was  to  drill  this  one  well,  or  drill  another 
one.  He  said,  if  I  gave  him  the  hauling  for  his  well,  and  so 
on,  it  was  all  right  if  I  would  drill  him  a  well,  and  I  promised 
to  do  that,  and  fulfilled  it." 

If  this  testimony  was  believed  by  the  jury  we  do  not  see 
how  they  could  resist  the  conclusion  that  Riddle  consented  to 
another  well  being  put  down  by  Mellon,  after  knowing  pre- 
cisely what  had  been  done  at  the  first  well,  after  the  subject 
of  an  abandonment  by  taking  down  the  rigging  of  the  first  one 
had  been  discussed  between  them,  and  that  Riddle  agreed  that 
Mellon  might  do  exactly  what  he  said  he  would  do,  and  testi- 
fied that  he  had  done.  There  is  much  more  testimony  corrob- 
orative of  Mellon's,  but  it  is  unnecessary  to  repeat  it.  The 
whole  effect  of  it  was  for  the  jury.  The  learned  judge  of  the 
court  below,  in  a  charge  which  was  exceedingly  fair  for  the 
plaintiff,  committed  the  whole  subject  to  the  jury,  and  gave  the 
plaintiff  eveiy  possible  chance  to  recover,  if  he  could,  under 
the  testimony ;  but  the  jury  found  the  facts  against  him,  and, 
as  it  seems  to  us,  with  entire  propriety.  It  was  not  possible 
for  the  court  to  take  the  facts  away  from  the  jury,  and  pro- 
nounce upon  them  as  matter  of  law.  We  think  the  instruc- 
tions of  the  court  complained  of  in  the  assignments  of  error 
were  altogether  correct,  and  that  the  verdict  was  just  and  right, 
upon  a  fair  view  of  the  whole  testimony. 

Judgment  affirmed.  C. 
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Ewing  et  ux.,  Appellants,  v.  Pittsb.  C.  &  St.  L.  Ry.  Co. 

Negligence — Railroads — Fright. 

A  statement  of  claim  avemng  that,  by  a  collision  on  defendant's  i*ail- 
road,  through  the  negligence  of  defendant's  employees,  the  cars  were  de- 
raile<l  and  thrown  against  plaintiff's  dwelling,  subjecting  her  to  fright  and 
to  nervous  excitement  permanently  weakening  and  disabling  her,  exhibits 
no  cause  of  action. 

Nervous  shock. 

Mere  fright,  occasioned  by  such  an  accident,  producing  permanent  in- 
jury to  the  nervous  system,  is  a  result  too  remote  to  be  actionable.  No 
well-considered  case  has  held  that  fright  alone,  not  resulting  from  or 
accompanied  by  some  physical  injury  to  the  person,  will  sustain  an  action 
for  negligence. 
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Argued  Nov.  6, 1891.  Appeal,  No.  298,  Oct.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  March 
T.,  1891,  No.  1048,  for  defendants  on  demurrer.  Before  Pax- 
son,  C.  J.,  Stberett,  Gbben,  Clark,  Williams  and  Mitch- 
ell, JJ. 

Trespass  by  Samuel  T.  Ewing  and  Eva  Ewing,  his  wife,  in 
right  of  said  wife,  against  the  Pittsburgh,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company.  The  plaintiffs  filed  the  follow- 
ing statement  of  claim : 

"  Samuel  T.  Ewing  and  Eva  Ewing,  his  wife,  who  sue  in  the 
right  of  said  Eva,  ....  complain  of  the  Pittsburgh,  Cincin- 
nati &  St.  Louis  Railway  Company,  now  styled  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  defendant 
in  this  action,  for  that  the  said  defendant,  being  a  corporation, 
and  owning  and  operating  a  line  of  railway  and  trains  of  cai-s, 
moved  and  propelled  by  locomotives  and  steam  power,  in  the 
counties  of  Washington  and  Allegheny,  in  the  state  of  Penn- 
sylvania, heretofore,  to  wit,  on  the  eighth  day  of  August,  1890, 
to  wit  at  the  town  of  Midway,  in  the  county  of  Washington 
aforesaid,  carelessly  and  negligently,  and  in  consequence  of 
the  gross  carelessness  and  negligence  of  the  officers,  agents 
and  servants  of  the  defendant  company,  ran  a  train  of  cars  of 
defendant  company  against  and  upon  another  car  of  said  com- 
pany, on  the  same  track  of  said  railway,  and  thereby  produced 
a  collision  between  the  said  train  and  car,  and  the  said  cars  of 
the  defendant  company  were  broken,  overturned  and  thrown 
from  the  track,  and  fell  upon  the  lot  of  ground  and  premises 
of  the  plaintiffe,  and  against  and  upon  the  dwelling-house  of 
plaintiffs,  and  thereby  and  by  reason  thereof,  greatly  endanger- 
ed the  life  of  the  said  Eva  Ewing,  then  being  in  said  dwelling- 
house,  ^nd  subjected  her  to  great  fright,  alarm,  fear  andi 
nervous  excitement  and  distress,  whereby  she  then  and  there 
became  sick  and  disabled,  and  continued  to  be  sick  and  dis- 
abled from  attending  to  her  usual  work  and  duties,  and  suf- 
fered and  continues  to  suffer  great  mental  and  physical  pain 
and  anguish,  and  is  thereby  permanently  weakened  and  dis- 
abled, and  that  she  was  and  is  thereby  otherwise  injured  and 
damnified,  wherefore  she  claims  damages  in  the  sum  of  five 
thousand  dollars,  and  demands  judgment  therefor." 
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The  defendant  company,  on  April  9,  1891,  demurred  to  the 
statement  of  claim,  on  the  ground  that  it  was  insufficient  in 
law  and  disclosed  no  cause  of  action  against  the  defendant ; 
and,  further,  that  the  damages  alleged  to  have  been  suffered 
by  the  plaintiff  were  too  remote  and  not  such  as  to  constitute 
any  cause  of  action. 

After  argument,  the  court  entered  the  following  judgment : 
[Sept.  14,  1891,  on  argument  list  and  demurrer  sustained.] 
(2)  Plaintiffs  appealed. 

Errors  assigned  were  (1)  the  entry  of  judgment  for  the  de- 
fendant on  the  demurrer;  (2)  the  judgment  as  set  out  upon 
the  record  in  brackets. 

A.  M.  Brown^  with  him  John  2>.  Brown^  for  the  appellants. — 
The  statement  of  claim  exhibits  an  injury  to  the  plaintiff  re- 
sulting from  an  act  of  negligence  on  the  part  of  the  defendant, 
without  any  other  cause  intervening:  Oil  Creek  Ry.  Co.  v. 
Keighron,  74  Pa.  816;  Bishop's  Non-contract  Law,  §§  467, 
446, 1108 ;  Beach  on  Cont.  Negl.  7,  42-45  ;  2  Wood's  Railway 
Law,  1261 ;  Pittsburgh  v.  Grier,  22  Pa.  64  ;  Johnson  v.  Rail- 
road Co.,  70  Pa.  869 ;  Pollock  on  Torts,  ♦887  et  seq. ;  Bigelow 
on  Torts,  811,  816. 

Damages  are  recoverable  for  an  injury  to  health  resulting 
from  fright  caused  by  negligence :  Bait.  &  O.  R.  Co.  v.  Bam- 
bi-ey,  2  Mona.  109 ;  Schneider  v.  Penna.  Co.,  2  Cent.  R.  74 ; 
Scott  Tp.  V.  Montgomery,  96  Pa.  444 ;  Cracker  v.  Railroad  Co., 
86  Wis.  667 ;  Fitzpatrick  v.  Railroad  Co.,  12  Upper  Can.  Q. 
B.  646 ;  Barbee  v.  Reese,  60  Miss.  906 ;  Brown  v.  Railroad 
Co.,  64  Wis.  842  (41  Am.  Rep.  41)  ;  Stewart  v.  Ripon  City, 
88  Wis.  691 ;  Oliver  v.  La  Valle,  86  Wis.  692.  And  the  fact 
that  the  plaintiff  may  have  been  peculiarly  susceptible  to  fright, 
will  not  relieve  the  defendant :  Baltimore  City  R.  Co.  v.  Kemp, 
61  Md.  74 ;  Jeffersonville  R.  Co.  v.  Riley,  39  Ind.  668 ;  Hous- 
ton R.  Co.  V.  Leslie,  67  Tex.  88 ;  Allison  v.  Railway  Co.,  42 
la.  274. 

Q-eorgeB.  Gordon^  TTtYKaw /Scott  with  him,  for  the  appellee. — 
The  collision  averred  in  the  statement  of  claim  was  no  legal 
injury  to  Mrs.  Ewing,  and  sine  injuria  non  oritur  actio :  Broom 
Leg.  Max.  200;  Tr.  &  H.  Pr.  §1672;  Addison  on  Torts, 
§  1888;  Fox  v.  Borkey,  126  Pa.  164.     Moreover,  the  damages 
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alleged  were  too  remote,  being  the  result,  not  of  the  collision, 
but  of  fright:  Pittsb.  S.  Ry.  Co.  v.^Taylor,  104  Pa.  306  ;  West 
Mahanoy  Tp.  v.  Watson,  112  Pa.  674;  s.  C.  116  Pa.  844; 
Huxley  v.  Berg,  1  Stark.  N.  P.  79 ;  Victorian  Ry.  Com'rs  v.  ^' 
Coultas,  L.  R.  18  Ap.  222 ;  Mayne  on  Damages,  74 ;  note  by 
Wood ;  Wyman  v.  Leavitt,  71  Me.  227  (36  Am.  Rep.  803) ; 
Indianapolis  Ry.  Co.  v.  Stables,  62  111.  818 ;  Canning  v.  Wil- 
liamstown,  1  Cush.  451 ;  Johnson  v.  Wells,  6  Nev.  224 ;  Lynch 
V.  Knight,  9  H.  L.  Cas.  ♦577 ;  Fox  v.  Borkey,  126  Pa.  164. 

Pbb  Curiam,  January  4, 1892. 

The  wrong  of  which  the  plaintiff  Eva  Ewing  complains,  was 
a  collision  of  cars  upon  the  railway  of  the  defendant  company, 
in  consequence  of  which  the  cars  "  were  broken,  overturned, "" 
and  thrown  from  the  track,  and  fell  upon  the  lot  of  ground  and 
premises  of  the  plaintiffs,  and  against  and  upon  the  dwelling- 
house  of  plaintiffs,  and  thereby  and  by  reason  thereof,  greatiy 
endangered  the  life  of  the  said  Eva  Ewing,  then  being  in  said 
dwelling-house,  and  subjected  her  to  great  fright,  alarm,  fear, 
and  nervous  excitement  and  distress,  whereby  she  then  and 
there  became  sick  and  disabled,  and  continued  to  be  sick  and 
disabled  from  attending  to  her  usual  work  and  duties,  and  suf- 
fered and  continues  to  suffer  great  mental  and  physical  pain 
and  anguish,  and  is  thereby  permanently  weakened  and  dis- 
abled," etc.^  To  this  statement  the  defendant  demurred,  and 
the  court  below  entered  judgment  for  defendant  upon  said  de- 
murrer.    This  ruling  is  assigned  as  error. 

It  is  plain  from  the  plaintiff's  statement  of  her  case  that  her^ 
only  injury  proceeded  from  fright,  alarm,  fear,  and  nervous  ex-  r 
citement  and  distress.     There  was  no  allegation  that  she  had  J 
received   any  bodily  injury.     If  mere  fright,  unaccompanied  I 
with  bodily  injury,  is  a  cause  of  action,  the  scope  of  what  are  \ 
known  as  accident  cases  will  be  very  greatly  enlarged ;  for,  in 
every  case  of  a  collision  on  a  railroad,  the  passengers,  although 
they  may  have  sustained  no  bodily  harm,  wiU  have  a  cause  of 
action  against  the  company  for  the  "fright"  to  which  they 
have  been  subjected.     This  is  a  step  beyond  any  decision  of  any 
legal  tribunal  of  which  we  have  knowledge. 

Negligence  constitutes  no  cause  of  action  unless  it  expresses 
or  establishes  some  breach  of  duty :  Addison  on  Torts,  §  1888. 
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What  duty  did  the  company  owe  this  plaintiflF?  It  owed  her 
the  duty  not  to  injure  her  ^rson  by  force  or  violence ;  in  other 
words,  not  to  do  that  which,  if  committed  by  an  individual, 
would  amount  to  an  assault  upon  her  person.     But  it  owed 

^  I  her  no  duty  to  protect  her  from  fright,  nor  had  it  any  reason 
'  to  anticipate  that  the  result  of  a  collision  on  its  road  would  so 
operate  on  the  mind  of  a  person  who  witnessed  it,  but  who 
sustained  no  bodily  injury  thereby,  as  to  produce  such  nervous 
excitement  and  distress  as  to  result  in  permanent  injury ;  and, 
if  the  injury  was  one  not  likely  to  result  from  the  collision, 
and  one  which  the  company  could  not  have  reasonably  fore- 

>*  Iseen,  then  the  accident  was  not  the  proximate  cause.  ^The 
rule  on  this  subject  is  as  follows :  "  In  determining  what  is 
proximate  cause,  the  true  rule  is  that  the  injury  must  be  the 
/  ^  natural  and  probable  consequence  of  the  negligence ;  such  a 
^\_y  consequence  as,  under  the  surrounding  circumstances  of  the 
case,  might  and  ought  to  have  been  seen  by  the  wrongdoer  as 
likely  to  flow  from  his  act :  "  Pittsb.  S.  Ry.  Co.  v.  Taylor,  104 
Pa.  306 ;  West  Mahanoy  Tp.  v.  Watson,  112  Pa.  674.  Tested 
by  jjiis  rule,  we  regard  the  injury  as  too  remote. 

We  know  of  no  well-considered  case  in  which  it  has  been 
ield  that  mere  fright,  when  unaccompanied  by  some  injury  to 
be  person,  has  been  held  actionable.  On  the  contrary,  the 
authorities,  so  far  as  they  exist,  are  the  other  way.  Mr.  Wood 
fairly  states  the  rule  in  his  note  to  Mayne  on  Damages,  at 
page  74 :  "  So  far  as  I  have  been  able  to  ascertain,  the  force  of 
the  rule  is  that  the  mental  suffering  referred  to,  is  that  which 
grows  out  of  the  sense  of  peril  or  the  mental  agony  at  the  time 
of  the  happening  of  the  accident,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury,  and 
the  apprehension  and  anxiety  thereby  induced.  In  no  case 
has  it  ever  been  held  that  mental  anguish  alone,  unaccompanied 
by  an  injury  to  the  person,  afforded  a  ground  of  action."  In 
Wyman  v.  Leavitt,  71  Me.  227,  a  contractor  of  a  railroad  was 
blasting  rocks  within  the  right  of  way  of  the  road.  The  blast 
blew  rocks  upon  the  plaintiff's  land,  and,  in  addition  to  the 
damage  to  the  land,  plaintiff  claimed  damages  for  fright,  caused 
by  apprehension  of  pei-sonal  injury :  Held,  that  he  could  not 
recover.  Our  own  recent  case  of  Fox  v.  Borkey,  126  Pa.  164, 
was  a  case  of  fright  from  blasting,  and  it  was  said  by  our  Bro- 


Digitized  by  LjOOQ IC 


EWING,  AppeUant,  v.  P.  C.  &  ST.  L.  RY.  CO.        45 
1892.]  Opinion  of  the  Court — Statement  of  Facts. 

ther  MiTGHELXi,  "  The  injury  was  not  the  natural  or  proximate 
result  of  the  act  complained  of."  In  Lynch  v.  Ejiight,  9  H. 
L.  *577,  Lord  Wbnslbydale  said:  "Mental  pain  or  anxiety  ^ 
the  law  cannot  value,  and  does  not  pretend  to  redress,  when 
the  unlawful  act  complained  of  causes  that  alone."  To  the 
same  point  are  Indianapolis  Ry.  Co.  v.  Stables,  62  111.  813 ; 
Canning  v.  WiUiamstown,  1  Cush.  451,  Johnson  v.  WeUs,  6 
Nev.  224.  We  need  not  discuss  the  authorities  cited  by  the 
appellant.  They  are  nearly  all  cases  in  which  the  fright  was 
the  result  of.  or  accompanied  by  a  persoi**^!  inj"^yi  **^"^  hav^ 
QoTapplication  to  the  case  in  hand.  1 
Judgment  affirmed.  C. 

Murphy  et  al.,  Appellants,  v.  Cappeau  et  al. 

Affidavit  of  drfence — Mechanicti'  lien — BiU  qf  particularM, 
The  particulars  appended  to  a  mechanics^  lien,  filed  by  a  material-man, 
contained  items  without  dates  or  prices ;  the  dates  of  other  items  were  not 
consecutive,  and  the  prices  given  were  confusing.  The  affidavit  of  de- 
fence averred  that  the  defendant  was  unable  to  ascertain  from  the  bill  the 
propriety  or  reasonableness  of  the  charges ;  Held  that  the  court  below  was 
right  in  dischai'ging  a  rule  for  judgments 

Affidavit  qf  defence  law. 

Only  in  a  clear  case  will  the  Supreme  Court  reverse  an  order  refusing 
judgment  for  want  of  a  sufficient  affidavit  of  defence,  inasmuch  as  the 
result  of  the  order  is  simply  to  send  the  case  before  a  jury,  where  the 
rights  of  the  parties  can  properly  be  disposed  of. 

Argued  Nov.  5,  1891.  Appeal,  No.  297,  Oct.  T.,  1881,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1891,  No.  924,  discharging  a  rule  for  judgment.  Before  Pax- 
son,  C.  J.,  Stbrbbtt,  Green,  Clark,  Williams  and  Mitch- 
ell, JJ. 

Scire  facias  sur  mechanics'  lien  by  H.  Murphy  and  M.  Die- 
bold,  partners  as  Murphy  &  Diebold,  against  Joseph  P.  Cappeau 
and  Ida  M.  Cappeau  his  wife,  in  right  of  said  Ida  M.  Cappeau, 
owner  or  reputed  owner,  and  John  Richards  contractor.  The 
lien  recited  in  the  scire  facias"  was  filed  for  materials  alleged  to 
have  been  furnished  by  the  plaintiffs,  for  and  about  the  erec- 
tion of  a  frame  dwelling-house  on  a  lot  of  ground  belonging  to 
Ida  M.  Cappeau. 

The  plaintiffs  having  filed  an  aflSdavit  of  claim,  the  defend- 
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ants,  Cappeau  and  wife,  filed  an  affidavit  of  defence  made  by 
said  J.  P.  Cappeau,  averring  that  the  said  John  Richards  com- 
menced the  erection  of  the  building  against  which  the  lien  was 
filed,  under  a  written  contract  a  copy  of  which  was  attached  to 
the  affidavit ;  *  that  said  building  had  not  yet  been  completed 
in  accordance  with  the  terms  thereof,  certain  portions  of  it, 
mentioned  in  the  affidavit,  having  been  condemned  by  the  ar- 
chitect, and  admitted  by  said  Richards  "  not  to  be  in  accord- 
ance with  the  specifications,"  and  such  incomplete  performance 
of  the  contract  had  not  been  accepted  or  full  performance 
waived ;  and  that  certain  specified  sums  had  been  paid  to  the 
contractor,  and  the  remainder  of  the  contract  price  was  not  yet 
due  and  payable  by  the  terms  of  the  contract,  nor  would  it  be- 
come so  until  full  performance  of  said  contract.  The  affidavit 
then  continued : 

"  That  deponent  has  inspected  the  claim  filed  by  the  plaint- 
iffs and  entered  in  mechanics'  lien  docket  No.  18,  at  page  65, 
at  No.  11  March  Term  1891.  That  a  bill  of  particulars  accom- 
panies said  claim  and  by  its  terms  is  made  part  thereof,  which 
bill  of  particulars  is  so  indefinite  in  its  terms  that  deponent  Ls 
unable  to  understand  the  same ;  that  it  purports  to  contain  a 
statement  of  the  items  of  material  alleged  to  have  been  fur- 
nished in  and  about  the  construction  of  the  building  above 
mentioned,  and  of  the  dates  when  the  said  materials  are  al- 
leged to  have  been  furnished ;  that  said  dates  are  not  orderly 
nor  consecutive,  and  it  is  difficult  to  determine  from  the  bill  of 
particulars  in  what  manner  the  several  dates  apply  to  the  vari- 
ous items  of  materials  therein  mentioned*?  that  the  charges 
made  for  items  of  materials  appear  upon  said  bill  of  particulars 
in  such  manner  as  to  be  unintelligible ;  for  example,  under 
date  of  June  27th,  an  item  appeara,  250  feet  quarter-round  hard 
wood,  extended  at  the  amount  of  $1,980.95;  other  items  of 
material  appearing  on  said  bill  of  particulars  have  no  prices  ex- 
tended, and  deponent  is  unable  to  ascertain  from  an  inspection 
of  said  bill  of  particulars,  for  others,  as  to  the  amounts  charged 
therefor,  and  as  to  whether  the  same  are  worth  the  amounts 
charged,  or  to  use  the  said  bill  of  particulars  in  any  manner 
for  the  purpose  of  ascertaining  the  propriety  or  reasonableness 

*  This  contract  referred  to  certain  specifications  as  constituting  a  part 
thereof,  but  they  were  not  included  in  the  copy  filed. 
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of  the  charges  for  the  items  therein  contained  ;  all  of  which  he 
and  his  said  wife  expect  to  be  able  to  prove,  and  further  depo- 
nent saith  not." 

A  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence having  been  argued,  the  court  Slagle,  J.,  on  Septem- 
ber 28, 1891,  filed  the  following  opinion  and  decree : 

The  affidavit  of  defence  sets  forth  grounds  of  defence  as 
follows:  First,  that  the  building  has  not  been  completed. 
Second,  that  the  bill  of  particulars  attached  to  the  claim  is  in- 
definite and  unintelligible. 

Upon  the  argument,  it  was  further  claimed  that  plaintiffs 
are  not  entitled  to  a  lien  for  the  reason  that  they  are  material- 
men, who  furnished  material  to  the  contractor,  Richards,  who 
agreed  to  deliver  the  building  to  the  plaintiffs  free,  clear,  and 
discharged  from  all  liens  of  mechanics  and  material-men,  etc. 

The  contract  in  this  case  is  substantially  the  same  as  that 
considered  in  the  case  of  Murphy  v.  Morton,  139  Pa.  846, 
which  is  distinguished  from  Schroeder  v.  Gralland,  184  Pa.  277.* 
The  plaintiffs,  therefore,  have  a  right  to  file  their  lien  not- 
withstanding the  contract  between  the  owners  and  contractor. 

The  facts  upon  which  the  first  objection  is  based  are  not  suf- 
ficiently stated  to  raise  the  question  suggested. 

But  we  do  not  regard  the  bill  of  particulars  as  a  compliance 
with  the  law.  It  is  all  for  materials.  To  many  items  there 
are  no  dates,  and  to  many  no  prices.  The  dates  are  not  con- 
secutive and  the  prices  attached  are  confusing.  Mr.  Trickett 
in  his  work  on  Liens,  68,  says :  ^^  The  amount  due  for  each 
item  of  work  or  material  must  be  given  along  with  the  specifi- 
cations of  the  work  or  materials  itself.'*  Though  there  is  no 
case  so  holding,  we  think  the  principles  of  decided  cases  sus- 
tain this  view. 

*The  language  of  the  contract  in  the  present  case  was:  **The  said 
John  Richards  ....  will  deliver  the  building  to  the  party  of  the  first 
part,  free,  clear,  and  discharged  of  and  from  all  liens  of  mechanics  and 
material-men,  and  from  all  parties  having  the  right  of  lien  or  action.  He 
also  agrees  to  famish  to  the  architect  as  each  payment  falls  due  after  the 
first,  satisfactory  receipts  showing  that  the  pixK;eeds  of  all  preceding  pay- 
ments have  been  devoted  to  the  paying  for  materials  in  the  above  said 
buildings.  And,  before  the  last  payment  shall  be  due,  he  will  furnish  the 
owner  ^th  releases  from  all  matenal-men  and  parties  having  the  right 
of  lien  or  action.*^ 
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The  rule  for  judgment  is  therefore  discharged;  exception.  [1] 
Plaintiffs  appealed. 

^Errors  assigned  were  the  action  of  the  court  (1)  in  discharg- 
ing the  rule  for  judgment ;  (2)  in  not  making  said  rule  absolute. 

J.  McF.  Carpenter^  for  the  appellant,  cited :  (1)  As  to  the 
right  of  defendants  to  question  the  sufficiency  of  the  lien  filed, 
by  affidavit  of  defence :  Titusville  I.  Works  v.  Oil  Co.,  180 
Pa.  211 ;  Howell  v.  Philadelphia,  88  Pa.  471 ;  Lewis  v.  Mor- 
gan, 11  S.  &  R.  284;  Lybrandt  v.  Eberly,  86  Pa.  848;  Lee  v. 
Burke,  66  Pa.  886.  (2)  As  to  the  sufficiency  of  the  bill  of 
particulars :  Noll  v.  Swineford,  6  Pa.  187  ;  Singerly  v.  Cawley, 
26  Pa.  249 ;  Calhoun  v.  Mahon,  14  Pa.  58 ;  Driesbach  v.  Keller, 
2  Pa.  77 ;  Knabb's  Ap.,  10  Pa.  187. 

John  F.  Sanderson^  Walter  Lyon  and  Choi.  H.  McKee,  with 
him  for  the  appellees,  cited:  Gottman  v.  Shoemaker,  86  Pa. 
81 ;  Knapp  v.  Oil  Co.,  68  Pa.  185 ;  Bowen  v.  De  Lattre,  6  Wh. 
480 ;  Lloyd  v.  Hibbs,  81  Pa.  806  ;  Mersereau  v.  Kohler,  2  Pears. 
119 ;  Noll  V.  Swineford,  6  Pa.  187 ;  Campbell  v.  Scaife,  1  Phila. 
187 ;  Schroeder  v.  Galland,  184  Pa.  277. 

Pbb  Curiam,  January  4, 1892. 

We  think  the  court  below  was  right  in  dischargfing  the  rule 
for  judgment.  As  the  case  may  come  up  again  at  a  later  stage, 
discussion  of  it  now  is  unnecessary. 

It  may  not  be  out  of  place  for  us  to  say  that  the  practice  of 
bringing  up  cases  upon  the  refusal  of  the  court  below  to  enter 
a  judgment  for  want  of  a  sufficient  affidavit  of  defence,  involves 
delay,  an  increased  expense  to  the  parties,  and  seldom  i*esults 
in  any  good.  It  requires  a  clear  case  to  induce  us  to  reverse 
the  court  below  under  such  circumstances,  for  the  reason  that 
a  refusal  to  enter  judgment  sends  the  case  to  a  juiy,  where  the 
rights  of  the  parties  can  be  properly  disposed  of.  Recent  legis- 
lation has  given  appeals  in  so  many  interlocutory  orders  that  our 
time  is  largely  occupied  in  hearing  cases  of  this  character,  in 
many  of  which,  at  least,  nothing  is  decided  of  practical  value, 
while  the  time  which  we  ought  to  give  to  important  cases  is 
curtailed  to  a  corresponding  extent ;  and,  if  this  kind  of  legis- 
lation is  farther  extended,  it  cannot  be  long  before  the  business 
of  the  court  will  outgrow  our  ability  to  manage  it  We  can- 
not do  more  than  we  are  doing  now. 

Judgment  affirmed.  C. 
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Ayers  et  al.  v.  McCandless,  Appellant. 

Deliwry  of  chatttL 

A  change  of  location  is  not  in  all  cases  necessary  to  constitute  a  valid 
delivery  of  a  chattel,  as  against  creditors  of  the  vendor.  Dae  regard  most 
be  had  to  the  character  of  the  property,  the  nature  of  the  transaction,  the 
position  of  the  parties,  and  the  intended  use  of  the  property :  Cessna  v. 
Nimick,  113  Pa.  70. 

Evidence  of  delivery — ExeciUion. 

In  the  circumstances  of  this  case,  the  thing  sold  being  a  lot  of  lumber, 
piled  separately,  with  the  vendee's  name  marked  on  each  pile  in  such 
manner  as  to  be  visible  to  one  examining  the  lumber  as  an  intending  pur- 
chaser, and  to  indicate  its  ownership  by  the  vendee,  was  sufficient  as 
against  an  execution  levied  a  week  later. 

Argued  Nov.  5, 1891.  Appeal,  No.  298,  Oct.  T.,  1891,  by  de- 
fendant, from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Sept.  T., 
1889,  No.  285,  on  verdict  for  plaintiflE.  Before  Paxsok,  C.  J., 
Stbbbbtt,  Gbben,  Clabk,  Willtams  and  Mitchell,  JJ. 

Trespass  by  E.  R.  Ayers  and  H.  E.  Dewey,  trading  as  E.  R. 
Ayers  &  Co.,  against  Alexander  M,  McCandless,  for  seizing 
and  selling,  under  a  writ  of  execution  against  H.  Bauer  &  Bro., 
directed  to  the  defendant  as  sheiiff  of  Allegheny  county,  certain 
lumber  alleged  to  be  the  property  of  the  plaintiflEs.     Issue. 

At  the  trial  on  March  11, 1891,  it  was  shown  that  Bauer  & 
Brother  owned  a  planing  mill  in  the  borough  of  Millvale,  Alle- 
gheny county.  In  April,  1889,  they  ordered  of  the  plaintiffs, 
lumber  dealers  doing  business  at  East  Saginaw,  Michigan,  two 
car  loads  of  lumber.  The  lumber  was  shipped  in  accordance 
with  the  order,  and  after  receiving  it,  Bauer  &  Brother  sent 
the  plaintiffs  a  note  for  the  amount  due  upon  it.  On  May  4, 
1889,  having  learned  that  a  judgment  had  been  entered  up 
against  Bauer  &  Brother  in  favor  of  H.  W.  Ahlers  &  Co.,  one 
of  the  plaintiffs  came  to  Pittsburgh,  and  in  company  with  W. 
C.  Hagan,  the  plaintiffs'  agent,  went  to  the  mill  of  Bauer  & 
Brother,  and  had  a  conference  with  Henry  Bauer,  a  member  of 
tliat  firm. 

Testimony  for  the  plaintiffs  tended  to  show  that,  in  response 

to  a  demand  that  the  price  of  the  lumber  be  paid  or  secured, 

Mr.  Bauer  acknowledged  the  inability  of  his  firm  to  do  either, 

and  proposed  to  surrender  the  lumber  to  the  plaintiffs,  and  this 
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proposal  was  accepted,  whereupon  Bauer  &  Brother  executed 
the  following  writing  indorsed  on  the  invoice  of  the  lumber : 
"  The  within  bill  of  lumber  is  now  piled  in  our  yard,  and  mill, 
and  we  hereby  return  the  same  to  E.  R.  Ayers  &  Co.,  and  we 
deliver  up  possession  of  said  lumber  to  them,  and  agree  to  hold 
for  them  in  our  yard  and  mill,  subject  to  their  order." 

The  note  given  for  the  price  of  the  lumber  was  then  deliv- 
ered up  to  Mr.  Bauer,  and  the  lumber  was  marked  by  scraping 
the  edges  of  some  of  the  boards  and  writing  on  them  with  a 
carpenter's  pencil  the  name  of  the  plaintiff  firm,  each  pile  being 
marked  in  this  way  in  from  three  to  five  places.  Hagan  testi- 
fied for  the  plaintiffs,  that  the  mark  placed  on  the  lumber  was 
"  E.  R.  Ayers  &  Co."  Another  witness,  who  subsequently  saw 
the  lumber,  testified  that  the  lumber  piled  in  the  mill-yard  was 
"  marked  on  the  face  of  the  pile  as  belonging  to  E.  R.  Ayers 
&  Co.,  and  the  pile  in  the  mill  ....  as  the  property  of  E.  R. 
Ayei-s  &  Co." 

Testimony  for  the  defendant  tended  to  show  that  the  arrange- 
ment, verbally  made  on  May  4th  between  the  plaintiffs  and 
Bauer  &  Brother,  was  to  the  effect  that  the  lumber  was  resold 
to  the  plaintiffs,  but  if  everything  would  go  right,  it  should 
remain  there ;  otherwise  not.  This  was  contradicted  by  the 
plaintiffs'  witness,  Hagan,  upon  his  cross-examination,  the  wit- 
ness stating  that  what  was  said  was  that  Bauer  &  Brother 
could  have  the  lumber  at  any  time  on  paying  cash  or  giving 
security  to  the  plaintiffs,  but  the  understanding  was  that  if 
the  plaintiffs  found  a  customer,  they  were  to  sell  it  at  once, 
and  it  was  to  be  kept  at  the  mill  only  until  they  found  a  pur- 
chaser for  it. 

On  May  11,  1889,  the  defendant  levied  on  the  lumber  as  the 
propei'ty  of  H.  Bauer  &  Brother,  at  their  mill.  The  deputy 
sheriff,  who  executed  the  writ,  testified  that  when  he  made  the 
levy  he  saw  no  marks  on  the  lumber  indicating  that  it  belonged 
to  any  one  else  than  Bauer  &  Brother ;  that  he  looked  at  it  as 
he  generally  did  when  making  a  levy,  walking  around  among 
the  piles,  but  did  not  examine  them  strictly  for  marks  or  any- 
thing of  that  kind ;  that  the  lumber  might  have  been  marked 
with  a  lead  pencil,  but  if  so,  was  not  marked  very  plainly,  and 
there  was  nothing  on  it  that  would  draw  the  attention  of  a  man 
looking  at  the  piles,  unless  he  would  look  very  closely. 
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On  May  18,  1889,  Prank  Kline,  who  had  been  employed  by 
the  plaintiffs  to  sell  the  lumber  for  them,  succeeded  in  effect- 
ing a  sale  of  it  in  two  lots,  one  to  the  Pittsburgh  Lumber  Co. 
and  the  other  to  George  D.  Dubarry  &  Co.,  and  deliveries 
were  made,  in  pursuance  of  these  sales,  by  wagons,  on  May  14th, 
15th  and  16th.  The  sheriff  followed  up  and  retook  the  lum- 
ber, and  it  was  sold  by  him  on  June  5,  1889. 

Stowb,  p.  J.,  charged  the  jury  in  part  as  follow : 

The  first  question  in  this  case  is.  What  arrangement  was 
made  at  the  time  the  property  is  said  to  have  been  sold?  It 
was  sold,  according  to  the  testimony  of  the  plaintiffs,  and  they 
stand,  so  far  as  the  leg^l  rights  are  concerned,  just  as  if  they 
had  been  entire  strangers  to  the  previous  transaction.  They 
had  sold  the  lumber  to  H.  Bauer  &  Brother.  They  became 
apparently — actually,  as  it  turned  out— embarrassed,  and  judg- 
ment was  entered  against  them.  The  plaintiffs  had  taken  a 
note  for  this  property.  Now  they  had  a  right  to  go  to  Bauer 
&  Brother  and  buy  this  property  back;  that  is  to  say,  give 
back  the  note  and  take  possession  of  the  property  ;  just  as  they 
had  a  right  to  go  there  and  buy  it  for  cash,  if  they  had  so 
chosen.  .  .  . 

But  the  defendant  says,  that  was  not  the  arrangement  at 
all ;  and  that  the  evidence  shows  that  Bauer  &  Brother,  hav- 
ing bought  this  property,  having  it  in  their  possession  on  their 
premises,  the  plaintiffs  or  their  agent  went  there,  and  the  de- 
fendant says,  or  at  least  the  substance  of  his  story  is,  that 
there  was  no  absolute  resale  of  the  property,  or  arrangement 
by  which  the  ownership  of  it  was  to  be  revested  in  Ayers  & 
Co. ;  but  that  it  was  a  sort  of  conditional  arrangement  by 
which  it  was  to  be  held  as  collateral  security,  or  in  such  shape 
that  if  Bauer  &  Brother  got  out  of  their  trouble,  it  was  to  be- 
long to  them,  but  if  they  did  not,  it  was  to  belong  to  Ayers  & 
Company.  If  that  was  the  transaction,  it  was  one  that  the  law 
does  not  recognize  in  a  case  of  this  kind.  It  would  be  abso- 
lutely void  as  against  execution  creditors.  .  .  .  But  if  you 
take  the  other  view,  the  question  arises  whether  or  not  there 
was  a  sufficient  delivery  in  law  to  vest  the  title  to  this  property 
as  against  creditors. 

The  question  as  to  what  acts  are  necessary  to  constitute  a 
delivery  has  been  frequently  considered.     Over  seventy-five 
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years  since,  the  Supreme  Court  of  this  state  in  passing  upon 
questions  of  this  kind  said,  and  it  is  now  well  settled,  that  a 
change  of  location  of  the  property  is  not  in  all  cases  essentially 
necessary.  Due  regard  must  be  had  to  the  character  of  the 
property,  the  nature  of  the  transaction,  the  position  of  the  par- 
ties and  intended  use  of  the  property.  If  the  purchase  be  in 
good  faith  and  for  a  valuable  consideration, — as  this  was,  if  it 
was  purchased  at  all,  as  claimed  by  the  plaintiflEs, — followed  by 
acts  intended  to  transfer  the  possession  as  well  as  the  title,  and 
the  vendee  assumed  such  control  of  the  property  as  to  reason- 
ably indicate  the  change  of  ownership,  the  delivery  of  posses- 
sion, as  a  matter  of  law,  cannot  be  declared  insufficient. 

In  saying  that,  we  do  not  undertake  to  say  as  a  matter  of 
law,  because  we  cannot  so  say,  that  even  supposing  you  be- 
lieve the  testimony  of  the  plaintiffis  as  to  the  delivery,  that  that 
constitutes  an  absolutely  sufficient  delivery,  because  there  is  no 
rule  of  law  by  which  we  can  say  how  large  a  sign,  or  letters, 
or  marking  should  be.  Of  course  we  could  very  readily  say 
that  the  mere  marking  might  be  done  in  such  a  way  as  to  be 
an  absurdity.  To  take  a  lead  pencil  and  make  a  mark  so  that 
a  man  probably  couldn't  see  it  without  a  spyglass,  would  not 
indicate  anything  to  anybody,  even  if  he  was  going  to  purchase 
it.  [But,  if  it  was  made  sufficiently  large  to  be  visible  to 
anybody  examining  the  lumber  for  the  purpose  of  buying  it, 
and  to  indicate  that  it  belonged  to  somebody  else  than  the 
owner  of  the  yard,  that  would  be  sufficient.]  [2]  Whether  the 
marking  was  done  with  sufficient  distinctness  is  a  matter  of 
fact  for  the  jury,  not  a  matter  of  law  for  the  court. 

[The  testimony  is,  that  it  was  marked  with  a  carpenter's 
pencil  on  the  edge  of  the  boards.  "  This  is  the  property  of 
Ayers  &  Co.,"  and  marked  in  a  number  of  places.  One  could 
make  very  distinct  marks  there,  that  would  attract  the  atten- 
tion of  anybody  who  was  examining  the  lumber ;  not,  perhaps, 
the  sheriff,  who  would  levy  on  ten  or  a  dozen  or  fifteen  piles 
at  once,  without  examining  them.]  [4]  It  was  none  of  his 
concern,  and  he  would  not  be  expected  to  examine  them.  .  .  . 
These  are  matters  for  you,  gentlemen.  We  can  only  say  what 
the  law  is.  If  this  was  an  actual,  bona-fide  sale,  intended  to 
retransfer  the  title  as  claimed  by  the  plaintiffs,  to  Ayers  & 
Co.,  the  plaintiffs  are  entitled  to  your  verdict,  if  the  evidence 
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indicates  to  you  that  these  boards  were  sufiBciently  and  dis- 
tinctly marked,  so  as  to  indicate  to  anybody  examining  them 
that  they  belonged  to  Ayers  &  Co.  .  .  . 

The  defendant  requests  the  court  to  charge  : 

1.  In  order  to  render  the  sale  of  lumber,  alleged  by  the 
plaintiffs,  valid,  as  against  creditors  of  Bauer  &  Brother,  it 
was  necessary  that  there  should  be  such  open,  notorious  and 
visible  change  of  possession  as  would  be  apparent  to  the  pub- 
lic ;  and  it  appearing  from  the  evidence  of  the  plaintiffs  that 
all  that  was  done  to  indicate  a  change  of  ownership  was  the 
marking  of  the  name  "  Ayers  &  Co.,"  with  a  carpenter's  pen- 
cil, on  the  edges  of  some  of  the  boards,  this  would  not  be 
sufficient,  and  the  verdict  should  therefore  be  for  defendant. 
Answer :  Refused.  [1] 

Verdict  and  judgment  for  plaintiffs  for  $647.50.  Defend- 
ant appealed. 

Errors  assifftied  were  (1)  the  refusal  of  defendant's  point ; 
(2,  4)  the  paii;  of  the  charge  embraced  in  brackets  ;  (8)  that 
the  charge  as  a  whole  tended  to  create  the  impression  that  all 
that  was  required  was  that  the  lumber  should  be  so  marked 
that  a  person  going  into  the  lumber  yard  and  making  a  close 
and  careful  examination,  could  see  the  marks. 

R.  B.  Petty^  with  him  Cr.  D.  Packer^  for  the  appellant, 
cited :  Haynes  v.  Hunsicker,  26  Pa.  58 ;  Long  v.  Knapp,  54 
Pa.  614  ;  Cadbury  v.  Nolen,  5  Pa.  820  ;  Chase  v.  Ralston,  80 
Pa.  589  ;  Cessna  v.  Nimick,  118  Pa.  70 ;  Stephens  v.  Gifford, 
137  Pa.  219 ;  Clow  v.  Woods,  5  S.  &  R.  275. 

R.  U.  Stewart^  for  the  appellees,  cited :  Cessna  v.  Nimick, 
118  Pa.  70  ;  Chase  v.  Garrett,  1  Cent.  R.  881 ;  Long  v.  Knapp, 
54  Pa.  514. 

Pek  Curiam,  January  4, 1892. 

We  are  of  opinion  that  the  change  of  possession  of  the  lum- 
ber in  controversy  was  all  that  was  reasonably  necessary  and 
practicable,  under  the  circumstances. 

The  plaintiffs  are  wholesale  dealers  in  lumber,  with  their 
place  of  business  at  East  Saginaw,  in  the  state  of  Michigan. 
The  two  carloads  of  lumber  in  question  were  sold  and  shipped 
by  them  to  H.  Bauer  &  Brother,  of  Millvale,  AUeghenj''  county. 
Bauer  &  Brother,  being  unable  to  pay  for  the  lumber  accord- 
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ing  to  the  contract  with  the  plaintiffs,  the  latter  came  on  to 
Millvale,  and  after  an  interview  with  Bauer  &  Brother,  the 
contract  of  sale  was  canceled,  and  the  lumber  redelivered  to 
plaintiffs.  In  pursuance  of  this  arrangement,  Bauer  &  Brother 
executed  and  delivered  to  the  plaintiffs  the  following  paper : 
"  The  within  bill  of  lumber  is  now  piled  in  our  yard,  and  mill, 
and  we  hereby  return  the  same  to  E.  R.  Ayers  &  Co.,  and  we 
deliver  up  possession  of  the  said  lumber  to  them,  and  agree  to 
hold  for  them  in  our  yard  and  mill,  subject  to  their  order." 
Each  pile  of  said  lumber  was  then  marked  "E.  R.  Ayers  &  Co." 

There  was  some  confusion  as  to  whether  it  was  marked  ^^  E. 
R.  Ayers  &  Co.,"  or  "Ayers  &  Co.,"  or  "This  is  the  property 
of  Ayers  &  Co. ; "  but  we  do  not  consider  this  as  material,  as 
either  mark  would  have  been  suflBcient  to  indicate  that  the 
lumber  belonged  to  the  plaintiffs.  After  the  lumber  had  thus 
been  retransferred  to  them  and  marked  as  before  stated,  the 
plaintiffs  returned  to  their  place  of  business  in  Michigan,  hav- 
ing first  arranged  with  a  Mr.  Kline  to  resell  it  for  them. 

Were  the  plaintiffs  bound  to  do  more  than  this  ?  It  would 
be  unreasonable  to  hold  that  they  must  re-ship  the  lumber 
back  to  Michigan.  They  had  no  place  of  business  in  Pitts- 
burgh to  which  they  could  order  it  to  be  removed.  Besides, 
lumber  is  a  heavy  article,  and  its  removal  from  one  place  to 
another  is  attended  with  considerable  expense.  The  plaintiffs 
did  all  that  could  reasonably  be  expected  of  them,  in  having  it 
piled  separately  and  the  piles  marked  with  the  name  of  their 
firm.  This  is  in  harmony  with  our  cases  upon  this  subject. 
In  Cessna  v.  Nimick,  118  Pa.  70,  it  was  held  that  "a  change 
of  the  location  is  not  in  all  cases  necessary  to  constitute  a  valid 
delivery  of  a  chattel  as  against  creditors.  Due  regard  must 
be  had  to  the  character  of  the  property,  the  nature  of  the  trans- 
action, the  position  of  the  parties,  and  the  intended  use  of  the 
property." 

Judgment  affirmed.  C. 
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Sugden  et  al.  v.  McKenna,  Appellant. 

Will—Devise^Death  witJiout  i89ue. 

Under  a  devise  to  children  and  grandchildren,  by  name,  in  equal  shares 
per  stirpes,  the  share  of  each  child  to  go  **  in  case  of  his  death  ^'  to  other 
persons,  and  *'  in  case  of  the  death  without  issue  "  of  any  of  the  grand- 
chOdren,  his  share  to  be  divided  among  the  other  gi*andchildren,  the 
devisees,  having  survived  the  testator,  took  an  absolute  estate  in  fee 
simple. 

Argued  Nov.  5, 1891.  Appeal,  No.  299,  Oct.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  1  of  Allegheny  Co., 
Sept.  T.,  1891,  No.  818,  for  plaintiffs  on  a  case  stated.  Before 
Paxson,  C.  J.,  Steerbtt,  Green,  Clabk,  Williams  and 
Mitchell,  JJ. 

William  Frederick  Sugden,  Edmunds  J.  Sugden,  Thomas 
Henry  Sugden,  David  M.  Smoot  and  Nancy  E.  Smoot,  his  wife, 
William  Ashby  and  Miriam  Ashby,  his  wife,  John  W.  Rex- 
road  and  Olive  A.  Rexroad,  his  wife,  Louisa  V.  Davis,  Middle- 
ton  V.  Davis,  James  S.  Davis  and  Mary  V.  Davis,  brought 
assumpsit  against  M.  E.  McKenna.  Subsequently  the  parties 
entered  into  the  following  agreement : 

"  And  now,  September  10,  1891,  it  is  hereby  agreed  by  and 
between  the  parties  to  the  above  suit,  that  the  following  case 
be  stated  for  the  opinion  of  the  court,  in  the  nature  of  a  special 
verdict. 

^*'  James  Sugden,  late  of  Pittsburgh,  died  on  the  nineteenth 
day  of  June,  1891,  seised  in  fee  simple  of  the  house  and  lot  of 
ground  situate  on  Fortieth  street,  in  said  city,  the  property 
now  in  question ;  having  made  his  last  will  and  testament  in 
writing,  dated  March  7,  1891,  after  his  decease  duly  proved, 
and  of  record  in  the  register's  office  in  Pittsburgh,  wherein  and 
whereby  he  devised  as  follows  : 

" '  I  give,  devise  and  bequeath  unto  my  beloved  sons,  William 
Frederick  Sugden,  Edmunds  Jonadab  Sugden,  Thomas  Henry 
Sugden,  and  the  children  of  my  dearly  beloved  (deceased) 
daughter,  Mrs.  Mary  Ann  Davis,  all  my  property,  real,  personal 
and  mixed,  of  what  nature  and  kind  soever  and  wheresoever 
the  same  shall  be  at  the  time  of  my  death  ;  the  same  shall  be 
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divided  and  distributed  as  follows :  After  the  payment  of  all 
my  just  debts  and  the  expenses  of  respectable  interment,  I 
devise  that  all  the  remainder  of  my  property  shall  be  divided 
into  four  equal  parts  or  shares  and  be  distributed  as  follows : 

"  *  I  devise  that  my  son,  William  Frederick  Sugden,  shall 
receive  one  share  of  the  same,  being  a  one  fourth  of  the  whole 
of  the  remainder  of  my  property ;  but  in  case  of  his  death  his 
share  to  be  equally  divided  between  his  children  Mrs.  Sarah 
L.  Wilcox,  John  E.  Sugden,  William  E.  Sugden,  Mrs.  Mary 
M.  E.  Smith,  Eva  I.  Sugden  and  Bertha  C.  Sugden,  sHare  and 
share  alike,  but  in  the  cade  of  the  death  of  any  of  them  with- 
out issue,  then  their  shar^  is  to  be  equally  divided  among  the 
remaining  children. 

" '  I  devise  that  my  son,  Edmunds  Jonadab  Sugden,  shall 
receive  one  share  of  the  same,  being  a  one  fourth  of  the  whole 
of  the  remainder  of  my  property  ;  and  in  case  of  his  death  his 
share  to  be  paid  over  to  his  wife,'lVIrs.  Kate  C.  D.  Sugden,  or 
her  heirs,  to  be  used  for  the  maintenance  of  their  children. 

"  '  I  devise  that  my  son,  Thomas  Henry  Sugden,  shall  receive 
one  share  of  the  same,  being  a  one  fourth  of  the  whole  of  the 
remainder  of  my  property ;  and  in  case  of  his  death  his  share 
is  to  be  paid  over  to  his  wife,  Mrs  Clara  W.  Sugden,  or  her 
heirs,  to  be  used  for  the  maintenance  of  their  children. 

" '  I  devise  that  the  children  of  my  dearly  loved  (deceased) 
daughter,  Mrs.  Mary  Ann  Davis,  shall  receive  one  share  of  the 
same,  being  the  remaining  one  fourth  of  the  whole  of  the  re- 
mainder of  my  property ;  the  same  to  be  equally  divided 
between  her  children,  Mrs.  Nancy  E.  Smoot,  Mrs.  Miriam  S. 
Ash  by,  Louisa  V.  Davis,  Middleton  V.  Davis,  Mrs.  Olive  A. 
Rexroad,  James  S.  Davis  and  Mary  V.  Davis,  share  and  share 
alike  ;  but  in  case  of  the  death  of  any  of  them  without  issue, 
then  their  share  to  be  equally  divided  among  the  remaining 
children.' " 

"  The  devisees  named  in  the  will  are  the  next  of  kin  and  only 
heirs  at  law  of  the  testator. 

"  Afterwards,  the  said  devisees,  the  plaintiffs,  supposing  their 
title  to  be  a  fee  simple  under  the  will,  agreed  in  writing  dated 
July  1,  1891,  signed  and  sealed  by  both  parties,  to  convey  the 
house  and  lot  in  question  to  the  defendant  for  the  price  of  six 
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thousand  five  hundred  dollars,  which  by  the  same  the  defend- 
ant agreed  to  pay  on  delivery  of  a  deed  for  the  same. 

"  Afterwards,  on  the  tenth  day  of  August,  1891,  the  plaint- 
iffs tendered  a  good  and  sufficient  deed  to  the  defendant  for 
the  said  premises,  and  demanded  payment  of  the  price,  six 
tJiousand  five  hundred  dollars,  which  the  defendant  refused, 
she  alleging  that  the  plaintiffs'  title  under  said  will  was  not  a 
fee  simple. 

**  If  the  court  be  of  opinion  that  the  plaintiffs,  William  Fred- 
erick Sugden,  Edmunds  J.  Sugden  and  Thomas  Henry  Sug- 
den,  the  three  children  of  the  testator,  and  Nancy  E.  Smoot, 
Minam  Ashby,  Olive  A.  Rexroad,  Louisa  V.  Davis,  Middleton 
V.  Davis,  James  S.  Davis  and  Mary  V.  Davis,  each  and  all, 
took  a  fee  simple  in  the  real  estate  of  the  testator,  then  judg- 
ment to  be  entered  for  the  plaintiffs  for  the  sum  of  six  thou- 
sand five  hundred  dollars ;  but  if  not,  then  judgment  to  be 
entered  for  the  defendant.  The  costs  to  follow  the  judgment, 
and  with  leave  to  either  party  to  appeal  to  the  Supreme  Court 
without  oath  or  bail." 

Sto'WE,  p.  J.,  on  Sept.  24,  1891,  entered  judgment  on  the 
case  stated  in  favor  of  the  plaintiffs  for  the  sum  of  $6,500,  with 
costs.     Defendant  appealed. 

Error  assigned  was  the  entry  of  judgment  for  plaintiffs  on 
the  case  stated. 

JC  J.  Miller  for  the  appellant,  cited :  (1)  As  to  the  meaning 
of  the  words  "death  without  issue :"  Cochran  v.  Cochran,  127 
Pa.  486 ;  Homet  v.  Bacon,  126  Pa.  176 ;  Stevenson  v.  Pox, 
125  Pa.  668 ;  Middleswarth  v.  Blackmore,  74  Pa.  414 ;  Eachus's 
Ap.,  91  Pa.  105 ;  Smith's  Ap.,  28  Pa.  9 ;  Lapsley  v.  Lapsley, 
9  Pa.  180 ;  Eichelberger  v.  Barnitz,  9  W.  447  ;  distinguishing 
Stevenson  v.  Pox,  125  Pa.  568;  Mickley's  Ap.,  92  Pa.  514; 
Fitzwater's  Ap.,  94  Pa.  141 ;  McCormick  v.  McEUigott,  127 
Pa.  230 ;  Kiqg  v.  Frick,  185  Pa.  575.  (2)  As  to  the  force  of 
the  word  "  then  : "  Rewalt  v.  Ukich,  28  Pa.  888 ;  Richie's 
Ap.,  54  Pa.  97.  (8)  As  to  the  nature  of  the  estate  devised  in 
addition  to  cases  already  cited :  Potts's  Ap.,  30  Pa.  168 ;  Bas- 
sett  V.  Hawk,  118  Pa.  94  ;  Hackney  v.  Tracy,  137  Pa.  53 ; 
Remoehl  v.  Shirk,  119  Pa.  108 ;  2  Bl.  Com.  178 ;  Brown's 
Est.,  88  Pa.  294;  Curran  v.  McMeen,  56  Pa.  487 ;  Toman  v. 


Digitized  by  LjOOQ IC 


68  SUGDEN  v.  McKENNA,  AppeUant. 

Arguments — Syllabi.  [147  Pa. 

Dunlop,  18  Pa.  72  ;  Nicholson  v.  Bettle,  57  Pa.  884 ;  Mifflin 
V.  Neal,  6  S.  &  R.  460  ;  Berg  v.  Anderson,  72  Pa.  87  ;  Hill  v. 
Hill,  74  Pa.  173 ;  Eichelberger  v.  Barnetz,  17  S.  &  R.  293 ; 
Kelso  V.  Dickey,  7  W.  &  S.  279 ;  Burd  v.  Burd,  40  Pa.  182; 
Taylor  v.  Taylor,  63  Pa.  481 ;  Criley  v.  Chamberlain,  30  Pa. 
161 ;  2  Jannan  on  Wills,  311 ;  Rapp  v.  Rapp,  6  Pa.  45 ; 
Pearne  on  Rem.  482 ;  Eby  v.  Eby,  5  Pa.  464 ;  Fox's  Ap.,  99 
Pa.  387 ;  Price  v.  Taylor,  28  Pa.  95. 

C.  Smhrouck^  for  the  appellees,  cited :  Stevenson  v.  Fox, 
125  Pa.  568;  King  v.  Frick,  135  Pa.  575. 

Per  Curiam,  January  4, 1892. 

We  agree  with  the  learned  judge  below,  that  the  plaintiffs 
took  a  fee-simple  estate  in  the  land  in  controversy,  under  the 
will  of  James  Sugden.  It  follows  that  judgment  was  properly 
entered  upon  the  case  stated,  and  it  is  accordingly  affirmed. 

C. 
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Incorporation  of  Duquesne  Borough.     Oliver's  Appeal. 

Incorporation  of  boroughs — Manufacturing  plants — Act  of  April  3,  1851. 

In  the  incorporation  of  a  borough,  under  the  Act  of  April  3,  1851,  P.  L. 
320,  ti*acts  of  44,  28  and  26  acres  on  which  are  located  plants  of  manufac- 
turing corporations,  situated  between  the  residence  portion  of  the  village 
and  a  river,  and  entirely  cut  off  by  the  former  from  the  township  to  which 
they  belonged,  are  properly  included  within  the  corporate  limits. 

Exclusion  of  farm  lands — Act  qf  April  1,  1863. 

Under  the  Act  of  April  I,  1863,  P.  L.  200,  authorizing  the  exclusion 
from  the  limits  of  a  proposed  borough  of  lands,  used  solely  for  farming 
**  and  not  properly  belonging  to  the  town  or  village,"  it  must  appear,  in 
order  that  land  so  used  may  be  excluded,  that  it  does  not  properly  belong 
to  and  constitute  a  part  of  the  village  or  town. 

Description  cf  boundaries — Rivers— Act  qf  April  1, 1834. 

When  a  navigable  river  is  one  of  the  boundaries  of  a  proposed  borough^ 
a  description  of  the  line  along  the  river  as  extending  '*  thence  by  low 
water  line,  and  down  said  river.  .  .  .  feet,"  is  a  sufficient  compliance 
with  §  2,  Act  of  April  1,  1834,  P.  L.  163,  requiring  that  the  petition  ex- 
hibit **  the  courses  and  distances  in  words  at  length." 

Argued  Nov.  6,  1891.  Appeal,  No.  800,  Oct.  T.,  1891,  by 
Mary  Oliver  et  al.,  from  an  order  of  Q.  S.  Allegheny  Co.,  Sept. 
T.,  1890,  No.  8,  incorporating  the  borough  of  Duquesne.     Be- 
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fore  Paxson,  C.  J.,  Stbrrbtt,  Green,  Clark,*  Williams 
and  McCoLLUM,  JJ. 

The  nature  of  this  case  and  the  material  facts  thereof  are 
stated  in  the  opinion  of  the  court  below,  by  Slagle,  J.,  as  fol- 
lows: 

On  September  18,  1890,  a  petition  of  numerous  citizens  was 
presented,  asking  for  the  incorporation  of  the  borough  of 
Duquesne,  which  was  referred  to  the  grand  jury  as  required 
by  law.  Remonstrances  were  filed,  which  were  also  referred 
to  the  grand  jury.  On  October  2,  1890,  the  grand  jury  found 
that  the  conditions  prescribed  by  the  acts  of  assembly  had  been 
complied  with,  and  that  "  they  believe  that  it  is  expedient  to 
grant  the  pi-ayer  of  the  petitioners."  To  this  finding  exceptions 
were  filed  by  the  Allegheny  Bessemer  Steel  Co.  and  the  Howard 
Plate  Glass  Company.  Petitions  were  also  filed  by  H.  C. 
Bugbman,  trustee  of  the  estate  of  James  H.  Hays,  V.  K.  Mc- 
Elheny,  et  al.,  Mary  Oliver,  and  Robert  Patterson,  for  exclusion 
of  certain  alleged  agricultural  lands  owned  by  them  respec- 
tively. A  commissioner  was  appointed  to  take  testimony  and 
afterwards  the  same  was  argued  by  counsel. 

Without  following  the  order  or  language  of  the  exceptions^ 
the  substance,  as  gathered  from  them  and  the  arguments  of 
counsel,  is  as  follows : 

1.  That  notice  of  the  application  was  not  published  as  re- 
quired by  law. 

2.  The  certificate  of  the  grand  jury  is  defective,  not  having 
been  signed  by  a  majority  of  the  grand  jury. 

8.  That  the  petition  and  plot  attached  does  not  set  forth  the 
courses  and  distances  in  words  at  length. 

4.  The  court  has  no  jurisdiction  to  incorporate  as  a  borough, 
lands  of  the  character  included  within  the  limits  proposed, 
(a)  It  includes  large  manufacturing  sites.  (5)  It  includes  a 
large  amount  of  agricultural  lands,  (c)  It  includes  two  vil- 
lages. 

1.  Upon  the  argument  no  mention  was  made  of  a  defect  in 

*  This  was  the  last  day  Mr.  Justice  Clark  occapied  his  seat  on  the  Bench. 
The  last  opinion  prepared  by  him,  McCrea  v.  School  Dist.,  145  Pa.  550» 
was  handed  down  with  others  of  his  opinions  on  November  9th,  when  he 
was  not  present.  He  died  on  November  20th.  See  proceedings  in  Memo- 
nam,  144  Pa.  XXI. 
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the  notice.*  Proof  of  notice  was  filed  with  the  petition.  No 
evidence  was  offered  to  contradict  it.  The  notice  as  published 
appears  sufficient,  and  is  fully  as  accurate  as  that  held  to  be 
sufficient  in  Edgewood  Bor.,  180  Pa.  848. 

2.  The  third  section  of  the  Act  of  April  1,  1834,  does  not 
require  the  signatures  of  the  grand  jury.  The  certificate  was 
signed  by  the  foreman  in  the  same  way  that  indictments  are 
returned.     This  ought  to  be  sufficient. 

8.  The  petition  sets  forth  the  courses  and  distances  in  words 
at  length,  except  upon  the  river  line,  which  is  described  "  by 
low-water  line."  It  is  contended  that  the  measurements  should 
have  been  made  upon  the  ground,  and  the  courses  and  dis- 
tances inserted.  This,  in  ordinary  cases,  would  be  impossible, 
as  in  many  streams  the  courses  would  not  be  the  same  at  time 
of  decree,  that  they  were  when  application  was  made ;  and 
where  a  municipal  corporation  bounds  upon  a  river,  which  is  a 
natural  boundarj%  it  should  not  be  excluded  from  its  river  front 
by  the  natural  changes  in  the  banks.  This  being  upon  slack* 
water,  the  changes  are  not  likely  to  be  material,  but  the  fact 
that  they  might  be  shows  that  a  description  by  the  natural 
boundary  is  all  that  could  be  reasonably  required. 

The  act  does  not  require  the  plot  to  contain  courses  and  dis- 
tances in  words.  This  would  be  impracticable  unless  the  plots 
were  made  veij  large  and  cumbersome,  and  would  be  useless 
when  the  petition  contains  the  same  matter. 

The  proposed  borough  of  Duquesne  is  situated  on  the 
MoDongahela  river  about  ten  miles  above  Pittsburgh,  and  nearly 
opposite  the  city  of  McKeesport,  with  which  it  will  soon  be 
connected  by  two  bridges,  one  for  a  railroad,  the  other  for  ordi- 
nary travel.  There  was  for  many  years  a  small  mining  village 
at  the  lower  part  of  the  present  village  or  town,  which  was 
known  as  Germantown.  About  the  year  1885  or  1886,  the 
Duquesne  tube  works,  the  Allegheny  Bessemer  steel  worts, 
and  the  Howard  plate-glass  works  were  established.  Popula- 
tion rapidly  increased,  and  is  now  more  than  four  thousand. 
There  is  now  but  one  village  known  as  Duquesne.     The  Pitts- 

*  The  notice  published  was  as  follows : 

PUBLIC  NOTICE. 

Notice  is  hereby  given  that  on  Saturday,  September  13, 1890,  or  as  soon 
thereafter  as  convenient,  an  application  will  be  made  to  the  court  of  quar- 
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bargh,  Virginia  &  Charleston  railroad  runs  through  the  village. 
The  three  manufactuiing  sites  extend  from  the  railroad  to  the 
river.  The  Duquesne  tube  works  have  over  twenty-eight 
acres,  the  Bessemer  worki^  over  forty-four  acres,  and  the  plate- 
glass  works  over  twenty-eix  acres.  Between  the  Duquesne 
tube  works  and  the  Bessemer  steel  works  is  a  piece  of  ground 
owned  by  Mrs.  Oliver,  claimed  to  be  farm  land  and  a  part  of 
Oliver  tract,  which  is  laid  out  as  town  lots  extending  to  the 
river.  Between  the  Bessemer  steel  works  and  the  plate-glass 
works  is  a  tittct  owned  by  Robert  Patterson,  containing  about 
fifty-five  acres,  claimed  to  be  farm  land,  and  above  the  glass 
works  a  piece  of  land  owned  by  McElheny,  which  was  partly 
laid  out  in  lots,  but  has  been  taken  by  the  railroad  company 
for  depots  and  sidings,  and  a  portion  will  be  used  as  an  ap- 
proach to  the  bridge. 

It  is  contended  that  these  manufactories  should  not  be  in- 
cluded within  the  borough  corporation,  because  the  property 
cannot  be  used  for  ordinary  building  sites  or  town  lots,  and  do 
not  need  municipal  control,  having  their  own  police  and  fire 
protection,  their  own  system  of  drainage,  having  no  use  for 
schools,  and  the  streets  could  not  be  made  through  it  without 
detriment  to  the  present  uses.  The  exceptants  therefore  say 
that  the  court  has  no  power  to  incorporate  a  borough  including 
such  property,  and  if  it  have,  they  should  not  be  subjected  to 
the  burden  of  corporate  government. 

It  is  not  disputed  that  the  community  collected  around  the 
manufactories  (in  fact  brought  there  by  them),  should  be  in- 
corporated. Without  it,  there  can  be  no  regulation  or  improve- 
ment of  the  streets,  no  adequate  police  or  fire  protection,  no 
proper  provisions  for  the  general  health.  But,  exceptants  say 
that,  as  the  town  is  located  above  the  railroad,  it  could  be  or- 
ganized without  extending  beyond  it.  This  is  true,  but  the 
town  would  then  be  limited  to  the  railroad  and  ordinary  roads 
for  its  outlet,  and  it  would  be  excluded  from  the  use  such  a 

ter  sessions  of  Allegheny  county,  by  a  majority  of  the  freeholders,  who 
are  inhabitants  of  the  village  of  Duquesne,  county  of  Allegheny,  for  a 
charter  incorporating  said  village  as  a  borough. 

R.  C.  Rankin, 
Solicitor  for  Applicants. 
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community  has  for  a  river.     It  should  have  access  to  the  river 
for  the  commerce  of  the  town  and  for  drainage  purposes. 

But  the  contention  of  the  exceptants  is  based  on  a  narrow 
view  of  the  situation.  Wherever  they  may  go  they  must  be 
subject  to  governmental  control  of  some  sort.  It  is  impracti- 
cable to  establish  a  separate  governmental  organization  for 
each  manufactory,  however  large ;  therefore,  if  it  is  not  in  a 
city  or  a  borough,  it  must  be  in  a  township,  and  the  control 
differs  in  amount  only,  not  in  degree.  It  should  therefore  be 
attached  to  that  political  division  to  which  it  is  physically  con- 
nected. The  whole  of  the  district  included  within  the  pro- 
posed borough,  is  now  part  of  Miffin  township.  If  the  plan 
suggested  by  exceptants  were  adopted,  the  position  occupied 
by  these  manufactories  would  be  cut  off  from  the  balance  of 
the  township,  which  could  not  be  reached  except  by  passing 
through  the  borough  limits  or  excluding  a  portion  of  the  terri- 
tory already  laid  off  in  lots  and  already  a  part  of  the  commu- 
nity needing  a  borough  government.  They  would  then  be 
subjected  to  taxation  for  the  maintenance  of  roads  which  they 
could  not  reach  except  bj'^  passing  over  the  streets  of  the  bor- 
ough, and  for  schools  which  they  could  not  use.  This  would 
be  more  apparently  unjust  than  to  impose  taxation  for  municipal 
purposes  in  a  town  in  which  they  have  an  interest,  though  they 
are  disposed  to  ignore  it. 

The  fact  that  they  maintain  a  police  and  fire  department 
and  have  constructed  some  [?]  at  their  own  expense,  show  that 
they  are  necessary.  These  are  pix)per  purposes  of  municipal 
control  and  can  be  better  perfoi-med  by  public  than  by  private 
power ;  the  police  at  least,  requires  public  authority  for  effi- 
cient service,  and  cannot  safely  be  left  in  private  control.  The 
schools  may  be  maintained  by  the  township  as  well  as  by  the 
borough,  but  no  better  and  no  more  economically.  But  the 
question  is  not  to  be  decided  by  the  private  interest  even  of 
business  corporations.  As  to  schools,  it  has  never  been  sup- 
posed that  a  party  should  not  be  taxed  for  their  support 
because  he  has  no  children  to  be  educated.  They  are  main- 
tained for  the  public  good.  So,  of  the  other  objects  of  mu- 
nicipal government.  These  manufacturers  have  an  interest, 
notwithstanding  the  most  of  them  can  be  secured  at  their  own 
expense.     The  community  is  largely  composed  of  their  em- 
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ployees.  It  is  the  interest  of  employers  to  have  them  near 
their  works,  and  further  that  they  should  have  comfortable 
homes  and  surroundings,  calculated  to  insure  peace,  good  or- 
der and  health.  If  a  municipal  government  will  conduce  to 
this,  it  should  be  created.  There  is,  therefore,  no  reason  why 
these  manufacturing  properties  should  not  be  included  in  the 
borough. 

As  to  the  objection  that  there  is  a  large  quantity  of  agricul- 
tural land  included  within  the  borough,  we  may  say  that  it 
would  be  good  ground  for  refusing  to  grant  a  charter,  if  it 
could  not  be  excluded  without  seriously  affecting  that  part 
which  may  be  properly  incorporated.  We  think  this  is  not  the 
case  in  this  instance. 

The  fact  that  there  are  two  villages  included  within  the 
limits  of  the  proposed  borough  is  not  specifically  assigned  in 
the  exceptions,  but  was  suggested  in  argument.  We  do  not 
find  this  to  be  the  fact.  Whether  or  not  there  ever  were  two 
distinct  villages  does  not  appear,  but  if  there  were,  they  are 
now  one.  In  the  case  of  West  Philadelphia  Bor.,  6  W.  &  S. 
281,  Judge  Gibson  said :  "  The  acts  of  assembly  give  no  au- 
thority to  roll  two  villages  into  one,  much  less  to  work  up  with 
the  mass  a  tract  of  country  which  is  no  village  at  all."  But  he 
was  speaking  of  a  condition  existing  when  the  application 
was  made.  If  two  villages  have  in  fact  become  one,  though 
formerly  or  even  now  having  two  names,  there  would  seem  to 
be  no  reason  why  the  community  should  not  be  incorporated 
as  one.  Villages  have  no  defined  boundaries ;  and  when  by 
natural  growth  they  unite,  they  become  one  by  whatever  name 
they  may  be  known. 

This  disposes  of  the  exceptions  which  affect  the  entire  pro- 
ceeding. 

This  application  for  the  exclusion  of  certain  properties  is 
made  under  the  Act  of  1868,  which  gives  to  the  court  power 
to  change  the  boundaries  so  as  to  exclude  therefrom  lands 
used  exclusively  for  the  purposes  of  farming  and  not  properly 
belonging  to  the  town  or  village.  It  is  apparent  that  it  was 
not  intended  to  exclude  from  a  borough  all  lands  used  for 
farming  purposes.  This  would  be  impracticable,  as  no  borough 
could  be  limited  to  lots  upon  which  houses  had  been  previously 
built.    It  may  include  a  "  convenient  curtilage : "  West  Phil- 
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adelphia  Bor.,  6  W.  &  S.  284.  The  fact  that  lands  are  used 
for  farming  purposes,  is  therefore  not  the  only  matter  to  be 
considered.  Such  use  might  be  made  of  lands  in  the  heart  of 
the  city.  •  The  question  is,  are  they  properly  a  part  of  the  com- 
munity seeking  to  be  incorporated  ? 

The  lands  of  the  Hays  estate  are  part  of  a  large  tract  used 
as  a  farm.  They  are  some  distance  from  the  built-up  portions 
of  the  town.  Counsel  for  petitioners  do  not  seriously  object 
to  their  exclusion,  and  an  order  will  be  made  accordingly. 

The  testimony  indicates  that  the  land  marked  McElheny 
No.  1,  is  of  the  same  character  and  should  be  excluded.  The 
same  reasons  do  not  apply  to  the  land  marked  McElheny 
No.  2.  The  proposed  bridge  approach  is  upon  it,  and  it  should 
be  within  the  borough  control. 

The  Mrs.  Mary  Oliver  land  adjoins  a  plan  of  lots  laid  out 
upon  a  portion  of  the  same  estate.  A  number  of  houses  have 
been  built  upon  it,  upon  continuation  of  streets  in  the  village. 
Some  lots  have  been  leased  and  occupied  by  tenants.  This 
seems  to  be  a  proper  "  curtilage  "  to  the  village. 

The  Patterson  land  is  part  of  a  large  tract  That  above  the 
raili'oad  has  been  laid  out  in  lots ;  the  portion  below  the  rail- 
road is  apparently  held  for  a  manufacturing  site.  The  evi- 
dence shows  that  it  is  worth  four  thousand  dollars  to  five 
thousand  dollars  per  acre  and  though  it  has  been  cultivated  it 
is  not  properly  agricultural  lands.  Besides,  it  is  surrounded 
on  all  sides  except  the  river  by  lands  which  we  have  held  pi*o- 
perly  included  within  the  borough  limits.  It  could  not  be 
properly  excluded. 

The  exceptions  of  the  Allegheny  Bessemer  Steel  Co.  and 
the  Howard  Plate  Glass  Co.  are  dismissed.  A  decree  may  be 
drawn  incorporating  the  borough  of  Duquesne,  excluding  the 
lands  of  the  Hays  estate  and  McElheny  No.  1. 

— On  September  12,  1891,  the  court  entered  a  decree  incor- 
porating the  borough  of  Duquesne,  after  excluding  the  Hays 
lands  and  the  McElheny  tract  No.  1.* 

*  The  whole  area  included  in  the  lines  specified  in  the  petition  was 
eight  hundred  and  thirty-one  acres.  The  lands  excluded  by  the  court 
contained  one  hundred  and  twenty  acres  (Hays  eighty  acres,  and  Mc- 
Elheny forty  acres),  leaving  the  area  of  the  borough  as  incorporated 
seven  hundred  and  eleven  acres,  of  which  the  appellants  owned  together 
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Mary  Oliver,  Robert  Patterson,  the  Allegheny  Bessemer 
Steel  Co.  and  the  Howard  Plate  Glass  Co.  appealed. 

Errors  assigned  were  (1)  the  action  of  the  court  in  entering 
the  decree  incorporating  the  borough  of  Duquesne;  (2)  in 
assuming  jurisdiction  to  incorporate  more  than  a  town  or  vil- 
lage; (8)  in  assuming  jurisdiction  to  incorporate  a  town  or 
village  and  the  surrounding  tracts  of  lands  which  are  not  vil- 
lage land ;  (4)  in  assuming  jurisdiction  to  incoi*p6rate  with  a 
town  or  village,  large  tracts  of  surrounding  land  which  are 
used  for  farming  purposes ;  (5)  in  assuming  jurisdiction  to  in- 
corporate with  a  town  or  village,  large  tracts  of  land  adjoining 
the  village,  which  are  used  exclusively  for  manufacturing 
purposes  and  have  only  mill  buildings  and  structures  upon 
them ;  (6)  in  assuming  jurisdiction  to  incorporate  a  town  or 
village,  where  no  petition  is  presented  in  writing,  setting  forth 
a  particular  description  of  the  proposed  borough  and  exhibit- 
ing the  courses  and  distances  in  words  at  length. 

Charles  B.  Payne^  with  him  Charles  M.  Thorp^  for  the  ap- 
pellants, cited :  West  Philadelphia  Bor.,  5  W.  &  S.  281 ;  Little 
Meadows  Bor.,  35  Pa.  335;  Edgewood  Bor.,  130  Pa.  348; 
Blooming  Valley  Bor.,  56  Pa.  66. 

W.  B.  Rodgers^  with  him  R.  (7.  Rankin^  for  the  appellees. 

Oi-nciON  BY  Mr.  Justice  Sterrett,  January  4, 1892. 

It  is  very  evident  from  the  clear  and  concise  statement  of 
facts  in  the  opinion  of  the  court  below  that  the  inhabitants  of 
Duquesne  village,  numbering  about  four  thousand  and  rapidly 
increasing,  are  greatly  in  need  of  a  municipal  government  such 
as  incorporation  into  a  borough  will  afford  them.  It  is  also 
apparent  from  an  examination  of  the  record  that  there  is  no 
error,  either  in  the  decree  of  incorporation  or  in  the  proceed- 
ings leading  thereto. 

Two  of  the  appellants,  the  Allegheny  Bessemer  Steel  Co. 
and  the  Howard  Plate  Glass  Co.,  severally  own  large  pieces  of 
land  within  the  limits  of  the  proposed  borough,  on  which  their 
respective  plants  are  located;    and  each  of  them  employs  a 

two  hundred  and  twenty-four  acres,  the  land  of  Mary  Oliver  containing 
ninety-seven  acres,  and  the  respective  quantities  of  land  owned  by  the 
other  appellant*  being  as  stated  in  the  opinion  of  the  court  below,  supra. 
Vol.  cxLvn — 5 
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large  number  of  men,  many  of  whom  reside  within  same  limits. 
The  village  is  mainly  the  outgrowth  of  these  and  other  manu- 
facturing establishments  therein.  Between  the  proprietors  of 
these  establishments  and  the  people  of  the  village,  there  is  a 
community  of  interest  that  calls  for  the  establishment  and 
maintenance  of  a  local  government  adapted  to  their  common 
necessities.  The  plants  of  these  two  appellants  constitute 
a  very  important  part  of  the  village,  and  there  appears  to  be  no 
good  reason  why  their  property  should  be  excluded  from  the 
borough  limits,  and  thus  be  relieved  from  contributing  to  the 
support  of  a  much-needed  local  government.  The  natural 
boundaries  of  the  proposed  borough  embiuce  the  lands  in  ques- 
tion. They  are  so  located  on  the  river  front  that  they  cannot 
be  excluded  without  carving  each  of  them  out  in  such  a  way 
as  to  separate  them  entirely  from  the  township  to  which  they 
belong,  and  leave  them  without  means  of  ingress  and  egress  by 
land,  except  over  the  streets  of  the  borough.  Another  result 
of  their  exclusion  would  be  to  deprive  the  borough  of  access  to 
a  large  portion  of  the  river  front,  much  needed  for  purposes  of 
commerce,  drainage,  etc. 

The  objection  that  the  courses  and  distances  of  the  boundary 
line  along  the  river  are  not  given  "  in  words  at  length  "  is  with- 
out merit.  After  commencing  "  at  low-water  line  on  the  Mo- 
nongahela  river,  at  the  dividing  line  of  lands  of  the  Duquesne 
tube  works  and  the  Hays  estate,"  each  of  the  several  courses 
and  distances  on  the  landward  side  are  accurately  given.  The 
last  of  these  is :  "  South,  fourteen  degrees  twenty-three  min- 
utes west,  six  hundred  and  seventy  feet,  to  low-water  mark " 
on  said  river.  Then  the  natural  river  boundary  line,  than 
which  there  can  be  none  better,  is  given  thus :  "  And  thence 
by  low-water  line,  and  down  said  river,  ten  thousand  two 
hundred  and  thirty-one  feet,  to  the  place  of  beginning."  This 
description  so  fastens  the  river  front  of  the  borough  to  low- 
water  line  that  no  question  can  ever  arise  as  to  its  boundarj- 
on  the  river ;  and  that  is  just  as  it  should  be. 

What  has  been  said  is  also  applicable,  in  the  main,  to  the 
other  appellants,  Mrs.  Oliver  and  Mr.  Patterson.  They  seek, 
however,  to  have  their  respective  lands  excluded  from  the 
boundaries  of  the  proposed  borough  under  the  Act  of  April  1, 
1863,  P.  L.  200,  which  provides  that  whenever  the  boundaries 
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fixed  by  petitioners  for  a  borough  *^  shall  embrace  lands  exclu- 
sively used  for  the  purpose  of  farming,  and  not  properly  be- 
longing to  the  town  or  village,"  the  court  shall  have  power  to 
so  change  the  boundaries  as  to  exclude  such  lands.  It  is  not 
enough  that  the  lands  sought  to  be  excluded  should  be  used 
exclusively  for  the  purpose  of  farming ;  it  must  also  appear 
that  they  do  not  properly  belong  to  and  constitute  a  part  of 
the  village.  Both  these  conditions  must  concur,  not  only  be- 
cause the  act  so  provides,  but  also  for  the  obvious  reason  that 
lands  within  borough  as  well  as  city  limits  are  often  used  for 
agricultural  purposes  exclusively,  until  they  are  in  demand  for 
building  purposes,  and  sometimes  long  afterwards.  While  it 
appeai-s  that  the  lands  in  question,  so  far  as  they  are  utilized 
for  any  purpose,  are  used  as  farming  lands,  it  does  not  appear 
that  they  do  not  properly  belong  to  the  village  of  Duquesne. 
On  the  contrary,  the  court,  in  view  of  the  market  value  of  the 
lands,  and  their  immediate  proximity  to  the  closely  built-up 
portions  of  the  town,  etc.,  properly  concluded  otherwise. 
These  and  other  questions  involved  in  the  specifications  of 
error  have  been  so  fully  considered  and  satisfactorily  disposed 
of  in  the  opinion  of  the  court  below  that  further  elaboration 
is  unnecessary. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  appel- 
lants. C. 


Gray's  Estate.     Park's  Appeal. 

Legacy — Intestacy — Next  qf  kin, 

A  legacy  which  fails,  either  by  lapse  or  because  void  ab  initio,  goes 
into  the  residue.  But,  where  some  pail  of  the  residue  itself  is  ill  given, 
the  lapsed  portion  goes  to  the  next  of  kin,  and  not  to  the  other  residuary 
legatees,  and  there  is  no  distinction  in  this  respect  between  a  lapsed  and 
a  void  residuary  bequest. 

Lapsed  and  void  devises  and  bequests. 

The  common-law  rules,  as  to  the  devolution  of  property  described  in 
lapsed  and  void  devises  and  bequests,  are  in  force  in  Pennsylvania,  the 
Wills  Act  of  April  8,  1833,  P.  L.  249,  having  made  no  change  therein. 
Patterson  v.  Swallow,  44  Pa.  487,  was  qualified  in  this  respect  by  the 
opinion  in  Mossey^s  Ap.,  88  Pa.  470.* 

*See  the  latter  case,  for  the  distinction  between  lapsed  devises  and 
bequests. 
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Common  law  not  changed  by  Act  April  26,  1855,  §  11  P.  L.  332. 

Nor  did  §  11,  Act  of  April  26,  1855,  P.  L.  332,  providing  that  disposi- 
tions of  property  to  charities,  contrary  thereto,  **  shall  be  void  and  go  to 
the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  according  to  law,^* 
introduce  a  new  rule  on  this  subject.  It  is  a  statute  of  wills  and  convey- 
ances, not  of  distribution  of  decedents^  estates,  testate  or  intestate. 

Distribution  cf  void  legacies. 

The  language  above  quoted  is  not  a  provision  prescribing  who  shall 
take  in  such  cases,  and  in  what  order ;  its  meaning  is,  simply,  that  the 
property  which  is  the  subject  of  the  void  disposition,  by  deed  or  will, 
shall  go  to  one  or  other  of  the  classes  of  distributees  named  in  the  statute, 
as  the  case  may  be  under  the  existing  law  of  distribution. 

Distribution  qf  legacy  void  under  Act  cf  1855. 

By  a  will,  not  in  confoimity  with  said  Act  of  1855,  a  testator  bequeathed 
$20,000  to  a  charity,  $50,000  to  each  of  five  individuals,  and  the  residuary' 
estate  to  these  six  legatees,  in  pro  rata  shares.  The  charitable  bequests 
being  void,  the  $20,000  fell  into  the  residuum,  of  which  as  thus  increased, 
5-27  went  to  each  of  the  five  individuals,  and  2-27  to  the  next  of  kin. 

Argued  Nov.  6,  1891.  Appeal,  No.  302,  Oct.  T.,  1891,  by 
W.  G.  Park,  from  decree  of  O.  C.  Allegheny  Co.,  June  T., 
1891,  No.  74,  dismissing  exceptions  to  adjudication.  Before 
Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Williams  and 
Mitchell,  JJ. 

On  June  12,  1891,  the  second  supplemental  account  of 
William  G.  Park  and  others,  executors  of  the  will  of  Rich- 
ard C.  Gray,  deceased,  exhibiting  a  balance  of  cash  on  hand, 
1793,723.87,  was  confirmed  absolutely.  Subsequently,  upon 
an  audit  for  the  purpose  of  making  distribution,  the  auditing 
judge,  Hawkins,  P.  J.,  found  in  substance  the  following  facts : 

Richard  C.  Gray  died  on  May  28,  1888,  leaving  a  will  duly 
signed  by  him  but  without  subscribing  witnesses,  dated  Feb- 
ruary 2,  1888.  One  day  before  his  death,  he  informed  W.  G. 
Park  and  David  Park  that  he  had  made  a  will  which  had  not 
been  ^^  probated,"  and  that  he  wished  them  to  see  that  all  its 
provisions  were  carried  out.  By  his  will,  he  bequeathed  his 
estate,  real  and  personal,  to  his  executors,  in  trust  for  the  pur- 
poses thereinafter  mentioned.  Then  followed  pecuniary  be- 
quests to  relatives  and  friends,  among  the  former  being  the 
individuals  named  in  the  residuary  clause ;  pecuniary  legacies 
to  charitable  institutions,  among  them  one  of  $20,000  to  the 
Allegheny  Geneial  Hospital ;  and  a  residuary  clause  in  these 
words : 
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"  The  payment  of  bequests  shall  be  in  the  following  order : 
first  to  relatives,  then  the  charitable ;  after  they  are  all  paid 
the  balance  shall  go  into  the  residuum  which  shall  be  divided 
pro  rata  between  William  G.  Park,  David  E.  Park,  Richard  G. 
Park,  Margaret  B.  Park,  Eleanor  G.  Park,  and  the  Allegheny 
General  Hospital/' 

Upon  the  assumption  that  the  charitable  bequests  were  void, 
under  §  11,  Act  of  April  26, 1855,  P.  L.  332,  the  five  Individ- 
uals  named  in  the  residuary  clause,  claimed  that  the  whole 
residuary  estate  should  be  given  to  them  in  exclusion  of  the 
testator's  next  of  kin. 

On  July  8, 1891,  the  following  adjudication  was  filed,  Haw- 
kins, P.  J. : 

1.  In  Abbott's  Law  Dictionary,  the  word  "  attest "  is  said 
to  signify  in  a  cei'tain  technical  way  by  a  formal  subscription, 
that  one  has  witnessed  the  execution  of  a  written  instrument. 
As  applied  to  deeds,  this  has  been  adjudged  to  be  the  ordinary 
use  of  the  word ;  the  principal  end  of  which  seems  to  be  to 
preserve  evidence  of  the  instrument  being  executed  in  the 
presence  of  the  witnesses  required:  Anderson's  Dictionary. 
So,  the  attestation  of  records  must  necessarily  be  by  the  signa- 
ture of  the  clerk ;  and  there  is  no  good  i*eason  why  this  use 
should  not  be  applied  to  wills.  An  "attesting  witness"  is 
said  by  Bouvier  to  be  "  one  who,  upon  being  required  by  the 
parties  to  an  instrument,  signs  his  name  to  it,  to  prove  it  and 
for  the  purpose  of  identification."  This  being  the  ordinary 
use  of  the  word,  and  there  being  nothing  in  the  Act  of  1855 
inconsistent  with  it,  it  must  be  followed. 

But,  assuming  that  subscribing  witnesses  were  not  contem- 
plated, still  the  purpose  of  the  statute  has  not  been  satisfied. 
That  purpose  was  to  prescribe  an  exclusive  mode  in  which 
valid  charitable  gifts  could  be  made.  By  the  express  terms  of 
the  statute,  these  could  only  be  made  by  "  deed  or  will  at- 
tested by  two  credible,  and,  at  the  time,  disinterested  witnesses, 
at  least  one  calendar  month  before  the  decease  of  the  testator 
or  alienor."  The  wording  and  the  manifest  purpose  of  the 
statute  make  the  execution  and  attestation  precede  the  limita- 
tion of  time.  It  was  as  essential  to  the  protection  of  the  testa- 
tor from  death-bed  imposition,  and  was  made  as  essential  by 
the  terms  of  the  statute  to  the  validity  of  the  gift  that  the  fact 
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of  attestation  should  be  *'*'  at  least  one  calendar  month  before 
the  decease  of  testator,"  as  that  he  should  attach  his  signature 
to  his  will. 

2.  So  far,  the  statute  is  remedial ;  the  following  provision 
in  reference  to  distribution  is  simply  declaratory :  Void  leg- 
acies, under  the  statute,  fall  to  the  "residuary  legatee  or  de- 
visee, next  of  kin,  or  heirs,  according  to  law."  According  to 
what  law  ?  Necessarily  to  existing  law ;  for  this  statute  does 
not  provide  how,  when,  nor  under  what  circumstances,  "  the 
residuary  legatee  or  devisee,  or  next  of  kin,  or  heirs,"  shall 
take.  As  to  this  its  terms  are  general  and  referential.  The 
law  relating  to  the  execution  of  wills  was  amended  in  respect 
of  charitable  bequests ;  but  no  change  was  attempted  in  rela- 
tion to  the  laws  of  distribution.  The  rights  of  the  parties 
claimant  in  the  distribution  of  the  residue,  must  be  ascertained, 
not  by  reference  to  the  Act  of  1855,  for  that  was  passed  to 
amend  the  law  relating  to  wills ;  but  by  reference  to  the  law 
of  distribution. 

It  has  been  seen  that  the  legacies  to  charities  in  this  will  are 
void  under  the  statute ;  and  it  is  clear  that  the  special  pecu- 
niary legacies  fall  into  and  form  part  of  the  residue :  Woolmer's 
Est.,  3  Wh.  480.  But,  it  is  insisted,  on  the  one  hand,  that  be- 
cause the  bequests  to  the  Allegheny  General  Hospital  wei-e 
void  ab  initio,  there  is  no  analogy  to  the  case  of  lapsed  lega- 
cies, and  the  will  must  consequently  be  read  as  though  the 
hospital  had  not  been  mentioned,  and  the  Parks  were  the  sole 
residuary  legatees  ;  and,  on  the  other  hand,  that  the  next  of 
kin  are  entitled  to  the  residuary  share  ineffectually  bequeathed 
to  the  hospital. 

It  was  said  in  Woolmer's  Estate,  supiti,  that  if  a  residue  is 
given  in  distinct  shares,  a  share  failing  will  not  accrue  to  the 
remaining  shares  but  belong  to  the  next  of  kin  as  undisposed 
of.  This  principle  was  applied  to  the  case  of  a  lapsed  legacy, 
in  Craighead  v.  Given,  10  S.  &  R.  351,  the  reason  given  being 
that  the  residuary  legatees  took  as  tenants  in  common,  in  dis- 
tinct shares,  and  there  consequently  could  be  no  survivorship 
as  between  them  as  in  joint  tenancy.  The  reasons  of  this  rule 
are  tersely  given  in  the  court's  analysis  of  Bagwell  v.  Dry,  1 
P.  Wms.  700:  "The  Lord  Chancellor  was  of  the  opinion 
that,  the  testator  having  devised  the  residuum  in  four  parts, 
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and  one  of  the  residuary  legatees  having  died  in  his  lifetime, 
the  devise  of  the  fourth  became  void,  and  was  so  much  of  the 
testator's  estate  undisposed  of  by  the  will.  It  could  not  go  to 
the  survivors,  because  each  of  them  had  but  a  fourth  part  de- 
vised to  him  in  common,  and  the  death  of  the  fourth  residuary 
legatee  could  not  avail  them,  as  it  would  have  done  had  they 
all  been  joint  legatees,  for  then  the  share  of  the  legatee  dying 
in  the  life  of  the  testator  would  have  gone  over  to  the  survi- 
vors; but  the  residue  being  devised  in  common,  it  was  the 
same  as  if  a  fourth  part  had  been  devised  to  each  of  the  four 
which  could  not  be  increased  by  the  death  of  any  one  of  them." 
The  Supreme  Court  does  not  seem  to  have  passed  upon  the  ef- 
fect of  a  bequest  of  a  portion  of  a  residue  void  under  the  stat- 
ute; but  the  question  arose  in  this  court  in  the  estate  of 
Matthew  Henderson,  deceased,  No.  18  December  Term  1868, 
and  Mr.  J.  W.  Over,  auditor,  and,  upon  exception  to  his  report, 
Sterrett,  Mellon  and  Stowe,  J  J.,  held,  after  elaborate  argument 
by  able  counsel,  that  the  void  legacy  was  distributable  under 
the  intestate  laws  to  the  next  of  kin. 

In  Patterson  v.  Swallow,  44  Pa.  487,  it  was  said  that  the  old 
distinction  between  lapsed  and  void  legacies  and  devises,  so 
far  as  regards  the  operation  of  residuary  clauses,  had  been  taken 
away  in  Pennsylvania  by  our  statute  of  wills  of  1838 ;  and 
there  is  no  good  reason  why  there  should  be  any  distinction  be- 
tween lapsed  and  void  dispositions  of  the  residue  itself.  In 
either  event,  the  testator  intends  a  bounty ;  and,  as  his  will 
speaks  only  from  his  death,  the  failure  of  each  is  referable  to 
that  common  date. 

There  can  be  no  doubt,  in  this  instance,  that  Capt.  6i*ay  in- 
tended the  Allegheny  General  Hospital  should  have  a  share  of 
his  residuary  estate ;  he  gives  to  it  by  name  a  distinct  and  sev- 
erable share,  not  jointly,  but  in  common  with  the  Parks  ;  there 
was  no  gift  over,  and  there  could  consequently  be  no  surviv- 
orship :  Craighead  v.  Given,  supra.  It  was  suggested  in  ar- 
gument that  no  presumption  of  an  intent  to  die  intestate  as  to 
any  part  of  the  estate,  is  to  be  made,  when  testator's  words,  as 
found  in  the  will,  can  be  so  construed  as  to  dispose  of  the  whole 
of  it.  The  answer  to  this  is,  that  the  intestacy  here  does  not 
arise  from  the  words  of  the  will,  but  from  failure  to  comply 
with  the  statutory  requirement  in  reference  to  attestation ;  or. 
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as  the  court  said  in  Reed's  Ap.,  82  Pa.  428,  it  arose  from  the 
law  of  the  land.  So,  it  was  suggested  that  because  the  law 
presumes  Capt.  Gray  knew  the  necessity  of  attestation,  he  never 
contemplated  the  hospital  should  take  any  part  of  the  residuary 
estate,  but  that  the  Parks  should  take  the  whole.  This  attrib- 
utes to  Capt.  Gray  a  vain  and  useless  act.  The  will  speaks 
for  itself.  The  more  reasonable  presumptions  are,  that  he  in- 
tended what  he  wrote,  and  being  unlearned  in  the  law  was 
ignorant  of  the  necessity  of  attestation  :  Comly's  Est.,  136  Pa. 
166.  He  gave  the  Parks,  not  the  whole,  but  pro  rata  shares  of 
the  residue  in  common  with  the  hospital ;  and  the  failure  of 
the  bequest  to  the  hospital  could  not,  as  already  shown,  operate 
to  increase  their  shares  as  residuary  legatees  so  limited.  The 
share  intended  for  the  hospital  having  become  ineffectual,  is 
therefore  distributable  under  the  intestate  laws  to  the  next  of 
kin  ;  and  there  remains  the  question  of  the  proportion  in  which 
they  shall  take. 

3.  What  was  meant  by  the  expression  "  shall  be  divided  pro 
rata  between  ?  "  The  answer  is.  Distribution  in  proportion  to 
the  legacies  previously  given ;  and  for  these  reasons  :  The  Su- 
preme Court  of  California  said  in  a  similar  case :  "  The  refer- 
ence to  the  first  by  the  last  clause  is  plainly  manifest  from  his 
(testator's)  mentioning  the  same  persons  in  both  as  beneficiaries. 
The  pro-rata  distribution  is  to  be  in  accordance  with  some  rate 
previously  indicated.  The  sums  mentioned  in  the  first  clause, 
of  themselves  furnish  a  rate  or  proportion,  and  it  becomes  un- 
necessary to  indicate  any  other.  To  indicate  any  other  in  ac- 
cordance with  his  wish,  would  have  merely  led  to  a  repetition 
of  what  had  been  manifested  by  the  expressions  of  the  first  and 
leading  clause  of  the  paper  he  was  drawing.  It  is  scarcely  to 
be  supposed  that  the  ratio  or  proportion  would  be  indicated  in 
the  clause  in  which  it  is  mentioned.  This  is  not  usually  the 
mode  in  which  a  division  pro  rata  is  directed.  In  the  instances 
above  referred  to,  whether  in  statutes,  judicial  opinions,  or  in 
the  text  of  law-writers,  the  pro-rata  distribution  is  spoken  of  in 
relation  to  something  outside  of  the  clause,  ordering  or  referring 
to  such  distribution,  and  not  in  the  clause  itself.  The  same  is 
true  of  the  ratio  or  proportion  of  distribution  : "  Rosenberg  v. 
Frank,  58  Cal.  387.  These  reasons  apply  with  the  same  force 
here;  and  an  additional  reason  is  furnished  in  the  facts  that 
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this  is  the  only  instance  in  which  testator  used  the  expression 
"pro  rata;"  whilst  elsewhere,  he  uses  apt  words  to  indicate 
equal  distribution.  The  change  in  phraseology  implied  a  change 
of  intention.  .  •  . 

— Thereupon  the  auditing  judge  reported  distribution  by 
which,  after  awarding  payment  of  all  the  pecuniary  legacies,  ex- 
cept those  bequeathed  to  charities,  the  remainder  of  the  fund 
was  distributed,  as  residuary  estate,  to  and  among  the  five  in-  * 
dividuals  named  as  residuary  legatees  and  the  testator's  next 
of  kin,  each  of  the  foimer  being  awarded  five  twenty-sevenths, 
and  the  next  of  kin  two  twenty-sevenths  thereof.* 

The  five  individual  legatees  filed  exceptions  to  the  decree, 
specifying  inter  alia^  that  the  court  erred  : 

1.  In  not  holding  that  under  the  will  of  said  Richard  C. 
Gray,  deceased,  the  share  of  the  estate  which  would  have  gone 
to  the  Allegheny  General  Hospital,  went  to  and  vested  in  the 
said  Parks  as  residuary  legatees  and  devisees.  [1] 

2.  In  not  holding  that,  if  in  any  event  the  next  of  kin  of 
said  Richard  C.  Gray,  deceased,  were  entitled  to  any  share  of 
the  said  estate,  they  could  only  claim  it  as  standing  in  the  shoes 
of  the  Allegheny  General  Hospital,  and  could  take  only  that 
portion  of  the  said  estate  which  the  said  Allegheny  General 
Hospital  could  take;  and  that  the  said  Allegheny  General 
Hospital  could  take  only  if  the  charitable  bequests  and  devises 
had  held  good,  and  therefore  persons  claiming  under  it  could 
not  take  any  portion  of  the  charitable  legacies  given  in  said 
will  amounting  to  ninety-five  thousand  dollars.  [2] 

3.  In  not  awarding  and  distributing  the  entire  residuary 
estate  to  the  residuary  legatees  named  in  the  will  of  the  de- 
cedent. [3] 

•  The  particular  legacies  bequeathed  to  William  G.,  David  E.,  Richard 
G.,  Margaret  B.  and  Eleanor  G.  Park,  were  in  the  sum  of  fifty  thousand 
dollars  each,  and  the  particular  legacy  to  the  Allegheny  General  Hospi- 
tal, twenty  thousand  dollars ;  the  aggregate  of  all  these  being  two  hun- 
dred seventy  thousand  dollars.  The  effect  of  the  decree,  it  will  be 
observed,  was  that  the  twenty  thousand  dollars  bequeathed  to  the  hospi- 
tal, and  the  sums  bequeathed  to  other  chanties,  fell  into  and  swelled  the 
residuum,  of  which,  as  thus  enhanced,  the  share  that  would  have  gone  to 
the  hospital,  had  the  residtiary  bequest  to  it  been  treated  as  valid,  was 
awarded  to  the  next  of  kin. 
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— ^The  exceptions  were  overruled  and  the  distribution  con- 
firmed.   Exceptants  appealed. 

Errors  assigned  were  (1-3)  the  overruling  of  appellants' 
exceptions. 

2>.  T,  Watson^  for  the  appellants, — cited :  Boards  of  Mis- 
sions' Ap.,  91  Pa.  513;  Little's  Ap.,  81  Pa.  190;  Potter's 
^Dwarris,  68,  144,  145;  Lynch  v.  Lynch,  132  Pa.  427;  Man- 
ners V.  Library  Co.,  93  Pa.  174 ;  Price  v.  Maxwell,  28  Pa. 
23  ;  Miller  v.  Porter,  53  Pa.  292 ;  Patterson  v.  Swallow,  44  Pa. 
487 ;  distinguishing  Reed's  Ap.,  82  Pa.  428 ;  and  Everman  v. 
Everman,  15  W.  N.  417,  as  cases  of  lapsed,  not  void  residuaiy 
shares. 

John  2>.  Brovm^  with  him  A.  M.  Brown^  for  the  appellees, 
cited:  Everman  v.  Everman,  15  W.  N.  417  ;  Sohier  v.  Inches, 
12  Gray,  385 ;  Massey's  Ap.,  88  Pa.  470 ;  Patterson  v.  Swal- 
low, 44  Pa.  487  ;  Reed's  Ap.,  82  Pa.  428. 

Opinion  by  Mr.  Justice  Mitohbll,  January  4,  1892. 

That  a  legacy  which  fails,  either  by  lapse  or  because  void 
ab  initio  goes  into  the  residue,  is  conceded ;  but  in  England 
there  is  a  firmly  settled  exception,  which  is  thus  expressed  by 
Sir  William  Grant  in  Leake  v.  Robinson,  2  Mer.  392 :  "  Every- 
thing which  is  ill  given  by  the  will  does  fall  into  the  residue  ; 
and  it  must  be  a  very  peculiar  case  indeed  in  which  there 
can  be  at  once  a  residuary  clause  and  a  partial  intestacy, 
unless  some  part  of  the  residue  itself  he  ill  given.^^  And  accord- 
ingly, it  was  held  in  Skrymsher  v.  Northcote,  1  Swanst.  566, 
that  a  lapsed  portion  of  a  residuary  bequest  went  to  the  next 
of  kin,  and  not  to  the  other  residuary  legatees,  on  the  ground 
that  the  latter  were  given  specific  portions  of  the  residuum, 
and  could  not  take  more  by  the  intent  of  the  will,  and  receiving 
the  bequest  in  common  and  not  jointly,  there  could  be  no  in- 
crease by  survivorship.  The  rule  thus  established  does  not 
commend  itself  to  sound  reasoning,  and  is  a  sacrifice  of  the 
settled  presumption  that  a  testator  does  not  mean  to  die  intes- 
tate as  to  any  portion  of  his  estate,  and  also  of  his  plain  actual 
intent,  shown  in  the  appointment  of  general  residuary  lega- 
tees, that  his  next  of  kin  shall  not  participate  in  the  distribu- 
tion at  all.  The  rule  is  in  fact  a  concession  to  the  set  policy 
of  English  law,  nowhere  more  severely  asserted  than  in  chan- 
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eery,  to  keep  the  devolution  of  property  in  the  regular  chan- 
nels,  to  the  heir  and  the  next  of  kin,  whenever  it  can  be  done. 
If  the  question  were  new  in  this  state,  speaking  for  myself 
I  should  not  hesitate  to  reject  the  English  rule  as  wrong  in 
principle  and  subversive  of  the  great  canon  of  construction, 
the  carrying  out  of  the  intent  of  the  testator.     But  the  ques- 
tion is  not  new.     It  arose  in  Craighead  v.  Given,  10  S.  &  R. 
351,  and  this  court  applied  the  English  rule  without  question. 
Again,  in  Woolmer's  Est.,  3  Wh.  477,  it  was  taken  as  settled, 
and  expressly  sanctioned  by  Kennedy,  J.,  in  the  opinion  of 
the  court,  though  the  strict  point  decided  was  only  that  a  void 
legacy  to  a  corporation  that  did  not  exist,  went  to  the  resid- 
uary legatee.     In  Reed's  Ap.,  82  Pa.  428,  it  was  distinctly 
applied,  there  being  residuary  devisees  among  whom  were  the 
testator's  widow  and  daughter,  and,  the  daughter's  share  hav- 
ing lapsed,  this  court  held  that  the  widow  was  entitled  to  one 
third  of  such  share,  as  a  case  of  partial  intestacy.     And  in 
Massey^s  Ap.,  88  Pa.  470,  the  common-law  rules  as  to  the 
devolution  of  property  described  in  lapsed   devises  and   be- 
quests, were  authoritatively  asserted  to  be  in  force  ;  and  Neflfs 
Ap.,  62  Pa.  326,  was  explained  and  approved,  because  it  "  came 
within  the  exception  stated  in  Leake  v.  Robinson,  of  some 
part  of  the  residue  itself  ill  given."     The  same  view  was  taken 
by  the  orphans*  court  of  Allegheny  in  Henderson's  Estate, 
referred  to  by  the  learned  judge  below,  and  by  the  court  of 
common  pleas  No.  4  of  Philadelphia,  in  Everman  v.  Everman, 
15  W.  N.  417.     After  this  general  consensus  of  judicial  opin- 
ion for  nearly  three  quarters  of  a  century,  we  must  regard  the 
rule  as  settled. 

It  is  true  that  all  the  foregoing  cases  were  of  lapsed  and  not 
of  void  legacies,  except  Woolmer's  Estate,  where  this  particu- 
lar point  only  arose  obiter^  and  perhaps  NefiPs  Appeal,  where 
the  will  was  republished  after  the  death  of  one  of  the  residuary 
legatees,  and  where  the  devise  to  him  was  therefore  not  merely 
lapsed,  but  void  at  the  date  of  republication.  It  is  also  true 
that  in  Patterson  v.  Swallow,  44  Pa.  487,  it  was  distinctly  held 
that,  since  the  wills  Act  of  1833,  a  lapsed  or  void  devise  does 
not  go  to  the  heir,  but  to  the  residuary  devisee.  But  the  foun- 
dation of  that  case,  so  far  as  it  rests  upon  any  supposed  effect 
of  the  Act  of  1833,  has  been  definitely  taken  away  by  the 
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opinion  in  Massey's  Appeal,  already  cited.  The  English  rule 
makes  no  distinction  between  the  disposition  of  a  lapsed  and  a 
void  residuary  bequest,  and  there  is  none  in  principle.  If, 
through  dislike  of  the  rule,  we  should  make  such  a  distinction, 
it  would  be  one  without  a  real  difference.  It  is  better  to  let 
the  rule  stand  as  it  was  left  by  our  predecessors,  than  to  pare 
it  away  by  super-subtle  distinctions,  while  professing  to  accept 
it  as  settled. 

The  only  remaining  question  in  the  case  is  whether  the  Act 
of  twenty-sixth  April,  1866,  introduced  a  new  rule ;  and  not- 
withstanding the  very  earnest  and  ingenious  argument  for  ap- 
pellant, the  view  of  the  learned  judge  below  is  unanswerable, 
that  the  statute  is  remedial  as  to  the  execution  of  wills  con- 
taining charitable  devises  or  bequests,  but  as  to  distribution, 
where  such  devises  are  void,  it  is  simply  declaratory.  Section 
11  of  the  Act,  after  prescribing  the  requisites  of  a  valid  deed  or 
will  for  such  purposes,  proceeds :  "  And  all  dispositions  of 
property  contrary  hereto  shall  be  void,  and  go  to  the  residuary 
legatee  or  devisee,  next  of  kin,  or  heirs,  according  to  law." 
This  is  merely  the  devolution  over,  to  emphasize  the  invalidity 
of  the  disposition  which  fails  to  comply  with  the  requirements 
of  the  statute.  It  cannot  be  held  to  be  anything  more.  To 
treat  it  as  a  new  oi*der  of  distribution,  prescribing  who  shall 
take  in  such  cases  and  in  what  order,  is  not  only  to  give  the 
statute  an  operation  manifestly  beyond  and  foreign  to  its  in- 
tent, but  involves  us  at  once  in  inextricable  confusion  of  legal 
ideas.  If,  as  is  argued,  "  the  words  '  according  to  law '  are  to 
determine  who  '  according  to  law '  is  the  residuary  legatee  or 
devisee,  or  next  of  kin,  or  heir,"  and  the  statute  makes  a  new- 
law  of  distribution  among  such  persons,  then  we  must  hold 
that  the  party  standing  in  the  first  of  the  relations  named  must 
take  to  the  exclusion  of  the  others ;  so  that  if  there  be  a  resid- 
uary legatee  he  must  take  though  the  "  disposition  of  property 
contrary  "  to  the  statute,  be  a  devise  of  land  or  even  a  con- 
veyance by  indenture;  and  if  it  was  an  indenture  and  the 
grantor  died  intestate  within  the  month  the  next  of  kin  being 
prior  in  the  list  of  distributees,  would  take  the  land  to  the  ex- 
clusion of  the  heir.  The  statute  will  not  stand  the  strairf  of 
such  a  construction.  It  is  a  statute  of  wills  and  conveyances, 
not  of  distribution  of  decedents'  estates,  testate  or  intestate  ; 
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and  the  expression  ^^go  to  the  residuaiy  legatee  or  devisee, 
next  of  kin,  or  heirs,  according  to  law,"  means  to  one  or  the 
other,  as  the  case  may  be  under  the  existing  law  of  distribu- 
tion.   No  other  construction  is  entertainable. 
Decree  affirmed.  C. 


Marshall's  Estate.    Whitney's  Appeal.    Sproul's  Appeal. 

Will — Conversion — Blending  qf  real  and  personal  estate. 

When  a  testator  by  his  will  blends  his  real  and  personal  estate  so  as  to 
show  that  he  intends  to  create  a  common  fund  out  of  the  two  and  to  be- 
queath the  fund  as  money,  a  convei'sion  of  the  real  estate  will  be  implied. 
The  provisions  of  the  will  in  question  in  this  case,  held  to  effect  a  con- 
Version  in  this  manner. 

Trxtsts — Active  trust — Discretion  of  trustees, 

A  testator  bequeathed  a  fund  to  his  executors,  to  hold  in  trust  for  his 
children,  '*  making  them  all  equal  at  twenty-one  years  of  age,"  with 
power  in  the  executors  to  give  or  withhold  the  corpus,  as  they  thought 
for  the  best  interests  of  the  children ;  with  bequests  over,  in  the  contin- 
gency of  the  death  of  any  of  the  children  without  issue.    Held: 

The  trust  did  not  determine  upon  the  arrival  of  the  children  at  full 
age,  by  reason  of  the  direction  to  make  them  equal  at  that  age,  which 
might  well  apply  to  income  alone,  but  still  continued  as  an  active  tmst, 
the  trustees  not  having  exercised  their  discretionaiy  power  to  end  it: 
Marshall's  Est.,  138  Pa.  260,  followed  and  applied. 

Argued  Nov.  6, 1891.  Appeals  Nos.  304,  305,  Oct.  T.,  1891, 
by  G.  I.  Whitney,  assignee,  and  F.  P.  Sproul,  guardian,  from 
decree,  O.  C.  Allegheny  Co.,  April  T.,  1890,  No.  75,  dismissing 
exceptions  to  adjudication.  Before  Paxson,  C.  J.,  Sterrett, 
Green,  Clark,  Williams  and  Mitchell,  JJ. 

On  April  7,  1890,  the  thii-d  account  of  Mark  W.  Marshall, 
Thomas  M.  Marshall  and  Matilda  Marshall,  trustees  under  the 
will  of  James  Marshall,  deceased,  exhibiting  a  cash  balance  of 
$36,866.65,  made  up  in  part  of  royalties  received  under  oil 
leases  made  by  the  accountants  of  lands  belonging  to  the  es- 
tate of  the  testator,  was  confirmed  nisi.  The  account  having 
been  audited,  Hawkins,  P.  J.,  on  July  10, 1891,  filed  the  fol- 
lowing adjudication : 

James  Marshall  died  in  September,  1869,  leaving  a  will 
dated  May  23, 1867,  by  which  he  appointed  his  wife  Matilda, 
his  son,  James,  his   son-in-law,  Mark  W.   Watson,  and   his 
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brother,  Thomas  M.  Marshall,  executors  and  trustees,  and 
made  the  following,  among  other  provisions.  The  first  para- 
graph of  the  will  made  the  appointment  of  the  executors  and 
trustees.     The  second  and  third  paragraphs  were  as  follows : 

"  2.  I  bequeath  to  my  executors  the  sum  of  six  thousand 
dollars  for  the  use  and  benefit  of  my  niece,  Jane  P.  Rainbow, 
to  be  paid  to  her  at  their  discretion,  or  by  investing  it  for  her 
benefit. 

*'  3.  I  devise  and  bequeath  to  my  wife  Matilda,  the  house 
we  now  occupy  as  a  home,  during  her  life,  and  four  thousand 
dollars  per  year,  together  with  furniture,  and  the  necessary 
appendages  for  her  support  and  that  of  her  minor  child  Anna 
Frances  ;  this  is  to  be  in  lieu  of  my  wife's  dower. 

*'  4.  I  bequeath  to  my  executors  all  the  balance  of  my  es- 
tate, real,  personal  and  mixed,  to  have  and  to  hold  the  same  in 
trust  for  the  use  and  benefit  of  my  children,  viz.,  Harriet  Wat- 
son, James,  Julia  and  Anna  Frances,  making  them  all  equal 
at  twenty-one  years  of  age,  share  and  share  alike ;  and  should 
any  of  them  die  without  lawful  issue,  their  interest  shall  be 
equally  distributed  to  the  survivors  or  the  heirs  of  my  de- 
ceased children,  by  investing  it  for  their  benefit,  or  paying  to 
them  the  proceeds ;  as  I  wish  them,  the  executors,  to  be  in- 
vested with  full  power  to  give  or  withhold  as  they  think  best 
for  the  interest  of  any  and  all  of  my  children ;  and  for  the 
purpose  of  canying  out  this,  my  purpose,  I  hereby  authorize 
my  executors  to  purchase  and  sell  real  estate  at  public  or  pri- 
vate sale,  as  they  deem  for  the  best  interests  of  my  children, 
and  to  hold  it  in  trust  for  them,  or  give  it  to  them  as  they  re- 
gard their  best  interest." 

The  body  of  the  will,  except  the  clause  "  to  the  heirs  of  my 
deceased  children,"  was  in  testator's  handwriting.  Harriet 
Watson  was  of  age  when  the  will  was  made;  James  Mar- 
shall, Jr.,  attained  his  majority  before  his  father  died ;  Julia, 
October  18,  1869,  and  Anna  Frances,  August  8,  1886. 

The  executors  and  trustees  qualified.  James  Marshall,  Jr., 
at  once  assumed  the  duties  of  acting  executor  and  trustee,  and 
so  continued  until  April  16,  1883,  when  he  became  insolvent 
and  made  a  voluntary  assignment  largely  indebted,  through 
devastavit,  to  the  estate ;  and  thereupon  his  co-trustees  as- 
sumed the  duties  and  have  continued  in  their  performance 
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since.  James  Mai'shall,  Jr.,  was  discharged  as  executor  and 
trustee. 

Since  the  death  of  Mr.  Marshall,  numerous  sales  and  con- 
veyances have  been  made  under  the  power  contained  in  his 
will ;  and  among  these  was  a  sale  made  by  the  surviving  trus- 
tees in  1889,  in  which  the  continued  existence  of  their  power 
was  questioned,  and  was  affirmed  by  this  and  the  Supreme 
Coui-t :  Marshall's  Est.,  138  Pa.  260.  In  1884,  the  surviving 
trustees  made  certain  so-called  oil  leases  of  land  which  there- 
tofore had  not  been  developed,  and  from  which  these  trustees 
have  received  in  bonus  and  royalty  $218,381.92. 

Unequal  amounts  have  been  paid  the  cestuis  que  trust  in 
distribution,  Anna  Frances  having  received  less  than  any  of 
the  others. 

The  questions  presented  are:  1.  What  is  the  duration  of 
the  trust  under  this  will?  2.  Shall  the  proceeds  of  the  oil 
leases  be  treated  as  corpus  or  income?  3.  What  were  the 
relative  rights  of  the  cestuis  que  trust,  before  and  after  attain- 
ing majority,  in  respect  of  the  income  of  the  trust  estate  ? 

DECISION. 

1.  That  this  will  created  a  valid,  active  trust  seems  clear. 
There  are  sufficient  words  used ;  a  definite  subject  and  ascer- 
tained subjects :  Cruwys  v.  Colman,  9  Ves.  322  ;  and  it  is  not 
inconsistent  with  public  policy:  Earp's  Ap.,  76  Pa.  119;  Wil- 
kinson V.  Buist,  124  Pa.  253 ;  Lewis  on  Perpetuities,  585.  This 
much  is  conceded.        .  * 

2.  The  main  controversy  between  the  parties  turns  on  the 
duration  of  the  trust. 

The  dominant  intent  apparent  on  the  face  of  the  will  is  to 
create  a  trust  for  the  ^^  use  and  benefit "  of  all  testator's  chil- 
dren in  the  residuary  estate,  during  their  lives,  with  discretion- 
ary power  in  the  trustees  to  "  give  or  withhold  "  from  any  such 
"  children "  a  share  in  the  corpus,  and  thus  end  the  trust 
sooner.  The  operative  word  used  in  qreating,  must  obviously 
be  the  chief  guide  in  ascertaining  the  purpose  and  scope  of  the 
trust,  and  give  color  to  the  interpretation  of  the  following  pro- 
vision relating  to  it. 

These  words  are :  **  I  bequeath  to  my  executors  all  the  bal- 
ance of  my  estate,  real,  personal  and  mixed,  to  have  and  to 
hold  the  same  in  trust  for  the  use  and  benefit  of  my  children, 
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viz.,  Harriet  Watson,  James,  Julia  and  Frances."  As  "  chil- 
dren "  are  the  only  objects  mentioned  here,  the  presumption  is 
that  the  trust  was  raised  for  their  "  use  and  benefit "  alone,  and 
that  its  duration  was  intended  to  be  limited  by  their  lives. 
The  following  portion  of  the  paragraph  relating  to  the  trust, 
gave  the  trustees  discretionary  power  to  end  the  trust  in  re- 
spect of  any  of  such  "  children  "  and  vest  in  them  a  share  in 
the  corpus  in  the  meantime ;  but  it  did  not  change  or  modify 
it  in  any  other  respect. 

It  was  suggested  at  the  argument  that  this  construction 
leaves  out  of  consideration  the  clause  ^'  making  them  all  equal 
at  twenty-one  years  of  age,"  which  follows  that  creating  the 
trust.  But  it  does  not.  That  clause  is  at  best  ambiguous.  If 
the  paragraph  relating  to  the  trust  had  ended  here,  this  clause 
would  have  been  more  difficult  of  construction  than  when 
read  in  connection  with  the  following  clauses.  What  in  that 
case  would  have  been  the  scope  and  duration  of  the  trust  ?  As 
Mrs.  Watson  had  passed  her  twenty-first  year  when  the  will 
was  made,  and  James  Marshall,  Jr.,  when  it  became  operative 
by  the  death  of  his  father,  would  the  trust  have  been  active  as 
to  them  ?  Why  should  the  name  of  Mrs.  Watson  have  been 
inserted  at  all  amongst  the  cestuis  que  trust,  if  the  trust  was 
not  intended  to  be  operative  as  to  her  ?  If  active  as  to  her, 
what  was  its  intended  duration  ?  "  Making  them  all  equal  at 
twenty-one  years  of  age,"  does  not  necessarily  mean  that  the 
trust  shall  end  wlien  the  youngest  child,  shall  attain  twenty-one 
years  of  age.  It  cannot  be  made  to  mean  this  without  the  in- 
sertion of  additional  words ;  but  does  the  context  require  this  ? 
It  is  a  settled  principle  of  construction  that  words  can  be  sup- 
plied only  in  cases  where  it  is  necessary  to  give  effect  to  the 
most  unquestionable  purpose  of  the  testator:  Varner's  Ap., 
87  Pa.  422. 

Nor  does  this  clause  necessarily  refer  to  corpus.  Read  in 
connection  with  the  foregoing  and  following  clauses,  it  may  be 
made  to  harmonize  without  inserting  additional  words  by  treat- 
ing it  as  relating  to  the  equalization  of  income,  or  the  exercise 
of  the  discretionary  power  which  was  vested  in  the  trustees  to 
"  give  or  withhold"  shares  in  the  coipus  of  the  trust  to  or  from 
the  cestuis  que  trust.  In  no  other  ways  can  it  be  made  consist- 
ent or  harmonious  with  them.     If  inconsistent,  it  must  yield  to 
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the  clauses  expressing  the  testator's  general  and  final  intent  to 
create  a  trust  for  "children"  during  life,  with  discretionary 
power  in  the  trustees  to  end  it  sooner  and  vest  a  share  in  the 
corpus  in  any  of  such  "  children."  As  these  "  children"  are 
still  living,  and  the  trustees  have  not  seen  fit  to  exercise  their 
discretionary  power  to  end  the  trust,  it  follows  that  the  trust 
continues.  The  decision  in  Marshall's  Est.,  138  Pa.  260,  aris- 
ing out  of  this  same  will,  leads  to  the  same  conclusion ;  for  if, 
as  was  there  held,  the  power  of  sale  vested  in  these  trustees  be 
still  in  existence,  the  power  "  to  give  or  withhold"  the  corpus 
of  the  trust  is  still  in  existence.  The  trustees  were  invested 
with  the  power  of  sale  for  the  express  *'  purpose  of  carrying 
out "  the  trust  or  to  withhold. 

2.  Leaving  out  of  view  the  clause  "  making  them  all  equal 
at  twenty-one  years  of  age,"  there  is  nothing  to  show  that  tes- 
tator intended  to  discriminate  as  between  the  children,  in  re- 
spect of  the  income  of  his  residuary  estate.  As  already  sug- 
gested, that  clause  is  ambiguous;  but  there  is  nothing  in  it 
absolutely  inconsistent  with  the  theory  of  equality  as  between 
all  of  the  children.  "  Making  them  all  equal  at  twenty-one 
years  of  age"  may,  and  probably  did  mean  that  income  accu- 
mulated during  minority  should  be  paid  over  at  majority.  It 
could  not  have  been  legally  accumulated  beyond  that  period;' 
and  that  construction  must  be  adopted  which  makes  the  will 
operate,  if  possible,  in  accordance  with  the  civil  as  well  as  nat- 
ural law. 

3.  The  proceeds  of  the  oil  leases  are  clearly  part  of  the  cor- 
pus, and  personalty.  The  trustees  had  no  power  to  make  these 
leases,  except  by  virtue  of  the  authority  given  them  in  the  will 
to  sell  real  estate:  Stoughton's  Ap.,  88  Pa.  198.  And  the 
exercise  of  this  authority  necessarily  worked  a  conversion.* 
The  will  expressly  vested  in  them  discretionary  power  to  hold 
such  **  proceeds"  in  trust  for  the  "  children,"  or  give  it  to  them, 
as  they  regard  their  best  interest. 

And  now,  to  wit,  July  10,  1891,  this  matter  came  on  to  be 
heard,  upon  account  of  executors  and  trustees  and  testimony 
taken,  and  was  argued  by  counsel,  and  upon  consideration 
thereof  it  is  adjudged  and  decreed :  (1)  [That  by  his  last  will, 

•  See  Lazarus's  Est..  146  Pa.  1. 
VoL^  cxLvn — 6 


Digitized  by  LjOOQ IC 


82  MARSHALL'S  ESTATE. 

Adjudication — Arguments.  [147  Pa. 

James  Marshall  vested  in  Mrs.  Matilda  Marshall,  Thos.  M. 
Marshall,  M.  W.  Watson  and  James  Marshall,  Jr.,  his  resid- 
uary estate  in  trust  for  the  use  and  benefit  of  his  children 
Harriet  Watson,  Julia  (now  Mrs.  Talbot),  James  and  Anna 
Frances,  during  life,  with  discretionary  power  in  said  trustees 
to  give  or  withhold  to  or  from  any  of  said  children  a  share  in 
the  corpus  of  said  residue  in  the  meantime.]  [1]  (2)  That,  un- 
der said  trust,  said  children  are  entitled  to  the  residue  in  equal 
shares,  the  accumulated  income  of  those  in  minority  to  be  paid 
on  their  attaining  majority,  and  those  having  attained  majority, 
as  it  accrues.  (3)  That  the  proceeds  of  oil  leases  made  by 
said  trustees  by  virtue  of  the  will,  shall  be  treated  as  part  of 
the  corpus  of  the  residue,  and  personalty. 

Exceptions  were  filed  to  the  decree  by  George  I.  Whitney, 
assignee  of  James  Marshall,  Jr.,  and  by  Frank  P.  Sproul, 
guardian  ad  litem  of  Julia  and  Amy  Watson,  minor  children 
of  Harriet.  Watson,  and  Richard  Talbot,  minor  child  of  Julia 
Talbot,  aud  attorney  of  other  children  of  Mi-s.  Watson,  and 
"trustee  for  the  contingent  interests,  not  in  e««e,  under  the 
provisions  of  the  will  of  James  Marshall,  deceased."  The 
exceptions  were  dismissed.     Exceptants  appealed. 

Errors  assigned^  by  George  I.  Whitney,  assignee,  the  appel- 
lant in  No.  304,  (1)  in  making  that  part  of  the  decree  em- 
bi-aced  in  brackets;  (2)  in  substantially  holding  that  the 
equalization  provided  for  in  the  will  refers  only  to  the  income 
of  the  estate ;  (3)  in  not  holding  that  under  the  will  of  tes- 
tator, each  of  his  children  took  a  vested  interest  in  fee  in  the 
lands  of  the  decedent ;  (4)  in  not  holding  that  the  trust  creat- 
ed by  the  will  terminated  when  the  youngest  child  attained 
the  age  of  twenty-one  years. 

Errors  assigned^  by  Frank  P.  Sproul,  guardian,  etc.,  appel- 
lant in  No.  305,  (1)  in  making  that  part  of  the  decree  em- 
braced in  brackets  ^  (2)  in  not  holding  that  each  of  the  testa- 
tor's children  "  took  an  estate  for  life,  with  a  vested  remainder 
in  fee  to  the  children  of  said  children,  with  a  limitation  over  to 
the  surviving  children  of  the  decedent,  James  Marshall,  on 
the  death  of  either  child  without  lawful  issue." 

Thomas  D.  Chantler^  Robert  Arthurs  with  him,  for  Whitney, 
appellant  in  No.  304,  cited :  Horwitz  v.  Norris,  60  Pa.  261 ; 
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Letchworth's  Ap.,  30  Pa.  176;  Coggins'  Ap.,  124  Pa.  29; 
King  V.  Frick,  135  Pa.  575 ;  Mickley's  Ap.,  92  Pa.  514  ;  Bland 
V.  Williams,  3  Myl.  &  K.  411 ;  Cooper  v.  Cooper,  7  Jur.  N.  S. 
178;  KerUn  v.  Bull,  1  Dall.  189;  McClure's  Ap.,  72  Pa.  414; 
Reed's  Ap.,  118  Pa.  216 ;  Hunt's  Ap.,  106  Pa.  141 ;  Edwards's 
Ap.,  47  Pa.  144;  Sheridan  v.  Sheridan,  136  Pa.  14;  Page's 
Est.,  75  Pa.  87 ;  Perot's  Ap.,  102  Pa.  256. 

jF.  p.  Sprovl^  for  appellant  in  No.  306,  p.  p.,  cited:  Horwitz 
V.  Norris,  60  Pa.  261 ;  Wigram  on  Wills,  XI ;  Hitchcock  v. 
Hitchcock,  36  Pa.  393 ;  Fox's  Ap.,  99  Pa.  382 ;  Gimblett  v. 
Purton,  L.  R.  12  Eq.  427 ;  Hill  v.  Chapman,  1  Ves.  406. 

2>.  T,  Watson  and  J.  H,  White^  for  the  appellees. 

Per  Cubiam,  January  4,  1892. 

These  appeals  involve  the  construction  of  the  fourth  para- 
graph of  the  will  of  James  Marshall,  deceased.  Said  paragraph 
is  as  follows : 

"  I  bequeath  to  my  executors  all  tlie  balance  of  my  estate, 
real,  personal  and  mixed,  to  have  and  to  hold  the  same  in  trust 
for  the  use  and  benefit  of  my  children,  viz.,  Harriet  Watson, 
James,  Julia,  and  Anna  Frances,  making  them  all  equal  at 
twenty-one  years  of  age,  share  and  share  alike ;  and  should  any 
of  them  die  without  lawful  issue,  their  interests  shall  be  equally 
distributed  to  the  survivors,  or  the  heirs  of  my  deceased  chil- 
di'en,  by  investing  it  for  their  benefit,  or  paying  to  them  the 
proceeds ;  as  I  wish  them,  thQ  executors,  to  be  invested  with 
full  power  to  give  or  withhold,  as  they  think  best  for  the  inter- 
est of  any  or  all  of  my  children ;  and,  for  the  purpose  of  carry- 
ing out  this  my  purpose,  I  hereby  authorize  my  executors  to 
purchase  and  sell  real  estate,  at  public  or  private  sale,  as  they 
deem  for  the  best  interests  of  my  children,  and  to  hold  it  in 
trust  for  them,  or  give  it  to  them,  as^hey  regard  their  best  in- 
terest." 

The  appellant,  George  I.  Whitney,  is  the  assignee  of  the 
interest  of  James  Marshall,  Jr.,  in  the  estate  of  his  father, 
James  Mai-shall.  The  said  James  Marshall,  Jr.,  was  one  of  the 
executors  and  trustees  named  in  the  will,  and  was  for  some 
years  the  active  executor.  The  result  was  a  devastavit^  by 
which  the  estate  lost  heavily  and  the  interest  of  the  said  execu- 
tor therein  was  wholly  or  for  the  greater  part  absorbed.     Hav- 
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iug  become  insolyent,  he  made  an  assignment  for  the  benefit  of 
creditor  to  the  appellant  Whitney.  The  point  which  the  lat- 
ter makes  is  that,  under  the  will  of  James  Marshall,  deceased, 
^^  each  of  his  children  took  a  vested  interest  in  fee  in  the  lands 
of  the  decedent."  See  third  assignment  of  error  in  Whitney's 
Appeal.  The  result  of  this  contention,  if  sustained  by  the 
court,  would  be  that  a  portion  of  the  real  estate  would  go  to 
pay  the  creditors  of  the  defaulting  executor  and  trustee,  not- 
withstanding his  devastavit 

We  will  dispose  of  this  question  first.  Its  solution  depends 
upon  the  fact  whether,  under  the  will,  there  was  a  conver- 
sion of  the  real  estate.  Upon  this  point  we  ai*e  not  in  doubt. 
It  was  held  in  Hunt's  Ap.,  105- Pa.  128,  and  in  other  cases 
there  cited,  that  a  conversion  of  real  estate  will  be  implied 
when  there  has  been  a  blending  of  the  real  and  personal  estate 
so  as  to  show  that  the  testator  intended  to  create  a  common 
fund  out  of  both  real  and  personal  estate,  and  to  bequeath  the 
fund  as  money.  That  there  is  such  a  blending  of  the  real  and 
pereonal  estate  in  the  will  of  James  Mai-shall,  and  that  he  in- 
tended the  whole  to  be  distributed  as  money,  is  so  obvious  that 
we  may  well  be  spared  a  further  discussion  of  this  branch  of 
the  case.     We  are  of  opinion  there  was  a  conversion. 

Other  questions  arise  upon  the  face  of  this  clause  of  the  will. 
That  it  creates  an  active  trust  is  apparent.  How  long  does 
this  trust  continue  ?  This  is  the  second,  and  the  only  remain- 
ing question  of  importance  in  the  case.  The  appellants  con- 
tend that  the  trust  determined  on  the  arrival  of  the  youngest 
child  of  James  Marshall  at  twenty-oue  yeai-s  of  age.  The 
learned  judge  of  the  orphans'  court  held  otherwise,  and  in  this 
we  think  he  was  right.  While  the  clause  of  the  will  is  by  no 
means  clear  and  is  very  inartificially  drawn,  we  find  nothing 
in  it  to  limit  the  trust  to  ^he  majority  of  the  youngest  child. 
The  controlling  thought  in  the  will  is  to  create  a  trust  for  all 
his  children  of  the  residuaiy  estate  during  their  respective  lives, 
with  the  power  on  the  part  of  the  executors  to  end  the  trust 
as  to  one  or  more  of  them,  and  for  this  purpose  they  are  au- 
thorized "  to  hold  it  in  trust  for  them,  or  give  it  to  them,  as 
they  regard  their  best  interest."  Nor  does  the  direction  that 
the  children  are  all  to  be  made  "  equal  at  twenty-one  j^ears  of 
age,  share  and  share  alike,"  imply  that  the  trust  is  to  end  at 
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that  time.  This  expression  may  well  apply  to  the  income,  if 
the  corpus  remains  in  trust,  without  doing  violence  to  any 
other  portion  of  the  will.  As  the  children  are  all  living,  and 
the  trustees  have  not  exercised  their  discretionary  powers  and 
ended  the  trust,  we  are  compelled  to  hold  that  it  still  continues. 
The  same  clause  in  this  will  was  before  this  court  in  Marshall's 
Est.,  138  Pa.  260,  and  it  was  held  that  the  power  of  sale  was 
discretionary,  and  without  limitation  as  to  the  times  within 
which  such  sales  should  be  made.  It  follows  that,  if  the  power 
of  sale  is  still  in  existence,  the  power  to  "  give  or  withhold  " 
the  corpus  of  the  estate  is  also  in  existence. 

What  has  been  said  covers  the  assignments  of  error  in  each 
case.  It  follows  that  the  fund  for  distribution  should  be  held 
by  the  trustees  under  the  trusts  in  the  will. 

The  decree  is  affirmed,  and  each  appeal  dismissed  at  the 
costs  of  the  respective  appellants.  C. 


Beilstein's  Estate.     Safe  Deposit  and  Trust  Co.'s  Appeal. 

Will—Trusts. 

A  will  provided :  •*  My  daughter  Gertie  shall  receive  the  income  of  my 
property  known  as  the  Seaton  House,  as  long  as  she  lives,  ....  my  ex- 
ecutors to  allow  my  daughter  twenty-five  dollars  per  month  until  she 
reaches  the  age  of  twenty-one  years.  .  .  .  All  moneys  left  to  be  deposited 
on  interest,  and  my  daughter  Gertie  to  receive  the  benefit  of  it  when  she 
becomes  of  age : "  Held  that  the  will  created  a  trust  for  the  daughter,  to 
continue  until  her  majority,  and  under  it  the  executors  were  entitled  to 
the  possession  and  rents  of  the  Seaton  House. 

Illegitimates — Testamentary  guardian. 

Although  the  daughter  was  illegitimate,  it  was  immaterial  whether  the 
effect  of  the  will  was  to  constitute  the  executors  trustees  or  testamentary 
guardians,  the  testator  having  power  to  do  either  as  to  property  given  by 
his  will. 

Argued  Nov.  6,  1891.  Appeal,  No.  307,  Oct.  T.,  1891,  by 
Safe  Deposit  &  Trust  Co.,  from  decree  of  O.  C.  Allegheny  Co., 
June  T.,  1891,  No.  115,  dismissing  petition  for  citation.  Be- 
fore Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Williams 
and  Mitchell,  J  J. 

On  June  6, 1891,  the  Safe  Deposit  &  Trust  Company  of 
Pittsburgh,  guardian  of  Gertrude  Beilstein,  a  minor  daughter 
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of  George  P.  Beilstein,  Jr.,  deceased,  presented  a  petition  to 
the  court  below  averring  that  by  the  terms  of  the  will  of  the 
deceased,  the  said  minor  was  entitled  to  the  possession  of  the 
property  known  as  the  old  Seaton  House,  situated  at  No.  34 
Diamond  Square,  Pittsburgh,  but  that  the  executors  appointed 
by  said  will  unjustly  and  illegally  held  possession  of  said  pro- 
perty and  refused  to  deliver  the  same  to  the  petitioner ;  pray- 
ing for  a  decree  requiring  said  executor  to  deliver  to  the 
petitioner  full  possession  of  said  property,  together  with  all 
leases  and  other  legal  papers  relating  to  the  same.  A  citation 
having  been  awarded  and  served  upon  the  executors,  they  filed 
an  answer  averring  that  the  will  authorized  them  to  collect 
the  rent  of  the  building  until  Gertrude  Beilstein  should  arrive 
at  the  age  pi  twenty-one  years. 

After  hearing,  the  court  Over,  J.,  filed  the  following  find- 
ings, opinion  and  decree : 

Geo.  P.  Beilstein,  deceased,  in  his  will  made  the  following 
disposition  of  his  estate  : 

"  It  is  my  desire  that  my  daughter,  Gertie  Beilstein,  shall 
receive  the  income  of  my  property  known  as  the  old  Seaton 
House,  situated  No.  34,  Diamond  Square,  Pittsburgh,  as  long 
as  she  lives ;  but,  should  she  die  without  leaving  a  family,  then 
the  property  is  to  fall  into  the  hands  of  my  brothers  and  sisters, 
or  their  heira ;  and  my  executors  to  allow  my  daughter  twenty- 
five  dollars  per  month  until  she  reaches  the  age  of  21  years. 
All  personal  propei*ty  to  be  sold  to  the  best  and  highest  bidder 
and  the  money  to  go  toward  my  monument  and  family  lot," 

He  then  bequeathed  pecuniary  legacies  to  different  persons 
and  disposed  of  the  residue  as  follows : 

"  And  all  other  money  left,  to  be  deposited  in  some  good 
bank  on  interest,  and  my  daughter  Gertie  Beilstein  to  receive 
the  benefit  of  it  when  she  becomes  of  age.  Should  she  die  in 
the  meantime,  then  all  the  money  goes  to  my  brothers  and  sis- 
ters or  their  heirs." 

In  addition  to  the  real  estate  mentioned  in  the  will,  the  de- 
cedent left  a  leasehold  appraised  at  $3,000  and  $13,422.10 
deposited  in  bank.  His  executors  took  possession  of  the  real 
estate,  and  are  collecting  the  rents  and  applying  them,  less  the 
widow's  share,  to  the  support  of  his  daughter,  Gertie  Beilstein. 

The  Safe  Deposit  company  of  Pittsburgh,  was  appointed 
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guardian  of  her  person  and  estate,  and  this  petition  is  presented 
by  it,  alleging  that  the  executors  are  illegally  in  possession  of 
the  real  estate,  and  praying  for  a  decree  upon  them  to  sur- 
render possession  of  the  premises  to  the  guardian. 

OPINION. 

Under  the  decedent's  will,  the  minor,  Gertie  Beilstein,  has 
an  estate  for  life  m  the  Seaton  House  property,  and  it  may  be 
a  fee  simple.  And  unless  it  was  the  intention  of  the  testator 
that  the  executors  should  act  as  testamentary  guardians  for 
her  during  her  minority,  their  possession  of  the  premises  is  un- 
lawful. While  the  question  is  not  free  from  doubt,  this  seems 
to  have  been  his  intention. 

In  the  same  paragraph  in  which  he  devises  the  income  of 
the  property  to  his  daughter,  he  dii*ects  his  executors  to  allow 
her  twenty-five  dollars  per  month,  until  she  reaches  the  age  of 
twenty-one  years.  He  must  have  intended  that  this  allowance 
should  be  made  out  of  the  rents,  and  how  could  they  pay  it 
unless  they  had  the  right  to  the  possession  and  power  to  lease 
and  collect  rents? 

The  fact  that  he  describes  them  as  executors  is  immaterial ; 
for,  if  the  duties  devolving  upon  them  are  those  of  a  guardian, 
they  will  be  considered  as  acting  in  that  capacity.  It  is  ar- 
gued, however,  that  the  minor  was  to  receive  the  residue  of  the 
personalty,  and  that  the  allowance  was  to  be  paid  out  of  it. 
But  his  direq/don  as  to  that  is,  that  it  is  to  be  deposited  in  bank 
at  interest,  and  she  is  not  to  receive  it  until  she  reaches  her 
majority  ;  his  intention  being  that  it  should  accumulate  until 
that  period,  -^nd  if  the  executors  were  to  hold  it,  their  duties 
would  be  those  of  a  guardian  or  trustee.  If  the  above  conclu- 
sions are  correct,  the  appointment  of  the  petitioner  as  guardian 
of  the  estate  of  the  minor  was  inadvertently  made. 

When  the  marriage  ceremony  was  performed  between  Geo. 
P.  Beilstein,  the  decedent,  and  the  mother  of  Gertie  Beilstein, 
he  had  a  wife  living  who  was  never  divorced,  and  who  survived 
him.  The  marriage  was  therefore  void,  and  the  minor  is  his 
illegitimate  child ;  and  it  has  been  suggested  that  he  could  not 
appoint  a  testamentary  guardian  for  her.  Conceding  that  he 
could  not  appoint  a  general  testamentary  guardian  for  her  per- 
son and  estate,  yet  he  could  appoint  a  guardian  or  trustee  for 
such  estate  as  he  gave  her  by  his  will.     The  property  belonged 
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to  him,  and  he  could  impose  such  conditions  as  he  saw  proper. 
The  fact  that  the  minor  was  his  illegitimate  child,  is  therefore 
immaterial. 

And  now,  Sept.  11,  1891,  this  matter  came  on  to  be  heard 
upon  petition  of  the  Safe  Deposit  &  Trust  Co.,  of  Pittsburgh, 
and  answer  of  the  executors,  and  was  argued  by  counsel,  and 
upon  consideration  thereof  the  petition  is  dismissed,  the  costs 
to  be  paid  out  of  the  estate  of  the  minor. 

The  petitioner  appealed. 

Errors  assigned  were  (1)  the  dismissal  of  the  petition ; 
(2)  the  refusal  of  the  decree  prayed  for. 

J.  W.  Kinnear^  for  the  appellant,  cited :  Bentley  v.  Kauff- 
man,  86  Pa.  99  ;  Livezey's  Ap.,  106  Pa.  201 ;  Perry  on  Trusts, 
§116;  Pennock's  Est,  20  Pa.  268;  Schouler  on  Wills,  481; 
Smith's  Ap.,  23  Pa.  9 ;  Ogden's  Ap.,  70  Pa.  601 ;  Pote's  Ap., 
106  Pa.  674;  Holbrook's  Est.,  20  W.  N.  79  (3  Pa.  C.  C.  R. 
266.) 

Arch.  H.  Rowand^  Jr.^  for  the  appellees. 

Per  Ctjbiam,  January  4,  1892. 

The  court  below  was  entirely  right  in  dismissing  the  appel- 
lant's petition.  Conceding  that  the  minor,  Gertie  Beilstein, 
has  at  least  a  life-estate  in  the  "  Old  Seaton  House,  situated 
No.  34  Diamond  Square,  Pittsburgh,"  it  by  no  means  follows 
that  she  is  entitled  to  the  present  possession  of  tit.  The  will 
of  George  P.  Beilstein,  under  which  she  claims,  creates  a  trust 
for  her  until  she  becomes  of  age.  In  the  meantime,  she  is  to 
be  paid  twenty-five  dollars  per  month.  The  corpus  of  the  re- 
siduary estate,  including  the  house  in  question,  is  to  remain  in 
the  possession  of  the  trustee  until  the  time  for  its  payment  or 
distribution  arrives.  It  matters  not  whether  we  call  the  exec- 
utors trustees,  or  testamentary  guardians ;  the  result  is  the 
same. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant.  C. 


Digitized  by  VjOOQ IC 


1892.] 


SCOTT'S  ESTATE.  (1) 
Syllabi — Statement  of  Facts. 


89 


Scott's  Estate.  (1)     Scott's  Appeal.  (1) 

[Marked  to  be  reported.] 

Will— Execution  qf^Evidence, 

A  decedent,  in  his  last  illness,  caused  to  be  prepared  a  paper  in  the  form 
of  a  letter  to  his  attorney,  directing  the  latter  to  prepare  a  will  in  accord- 
ance with  instructions  therein.  This  paper  the  decedent  executed  by  his 
signature  in  the  presence  of  the  scrivener,  to  whom  he  gavte  it  for  safe- 
keeping, and  who  signed  it  as  an  attesting  witness.  After  the  paper  was 
signed  and  delivered  to  the  scrivener,  a  son  of  the  decedent  came  in.  The 
decedent  had  discussed  the  subject  of  his  will  with  the  son  and  had  sent 
him  to  procure  the  attendance  of  the  scrivener.  In  the  presence  of  the 
scrivener,  the  decedent  told  his  son  he  had  then  signed  his  will,  but  the 
son  did  not  see  the  paper  as  prepared  and  executed.     Held: 

1.  The  signature  to  the  paper  having  been  proved  by  three  witnesses, 
parol  evidence  of  the  declarations  of  the  decedent  to  the  scrivener  and  the 
son,  were  admissible  to  prove  the  publication  of  the  paper,  though  in  the 
form  of  a  letter  of  instructions  to  his  attorney,  as  his  last  will  and  testa- 
ment, and  that  if  anything  happened  it  was  to  be  proved  as  such. 

2.  Though  the  son  did  not  see  the  paper  when  the  declarations  as  to  its 
pablication  as  a  will  were  made,  yet  the  circumstances,  his  connection  and 
familiarity  with  the  entire  transaction,  pointing  directly  to  the  immediate 
act  of  disposition,  made  his  testimony  admissible,  and  with  that  of  the 
scrivener  a  sufficient  compliance  with  the  statute. , 

Argued  Nov.  9, 1891.  Appeals,  Nos.  314,  320,  Oct.  T.,  1891, 
by  John  F.  Scott,  et  al.,  from  decree  of  O.  C.  Allegheny  Co., 
Sept.  T.,  1890,  No.  276,  sustaining  appeal  from  register.  Be- 
fore Paxson,  C.  J.,  Stebrett,  Green,  Williams  and  Mitch- 
ell, JJ. 

On  September  24, 1890,  William  W.  Scott,  a  son  and  heir 
at  law  of  John  Scott,  deceased,  presented  his  petition  to  the 
orphans'  court  praying  upon  the  facts  therein  averred  for 
leave  to  appeal  from  the  decree  of  the  register  of  wills  of  said 
county,  dated  April  1,  1889,  admitting  to  probate  a  certain 
testamentary  writing  as  the  will  of  said  deceased.  A  citation 
having  been  awarded,  answers  were  filed  by  certain  of  the  lega- 
tees and  by  the  executors  of  the  said  will,  when  an  appeal  was 
allowed,  a  hearing  had  before  the  court,  and  testimony  taken 
and  reduced  to  writing. 

The  testimony,  more  fully  stated  in  the  opinion  of  the  court 
below  and  in  the  opinion  of  the  Supreme  Court,  was  to  the 
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'effect  that  on  March  12, 1889,  Mr.  Scott,  the  decedent,  who  had 
been  confined  to  his  house  by  sickness,  sent  for  his  son,  John 
F.  Scott ;  that  the  son  called  upon  his  father  the  same  after- 
noon, when  the  decedent  discussed  with  him  the  subject  of  a 
will  and  the  disposition  he  wished  to  make  of  his  estate ;  that 
the  next  day  there  was  a  further  consideration  of  the  same  sub- 
ject, after  which  the  decedent  sent  his  son  for  William  Stewart, 
a  life-long  and  intimate  friend,  to  confer  with  him  upon  the 
matter ;  that,  on  March  15th,  Mr.  Stewart  saw  the  decedent, 
who  made  certain  suggestions  as  to  the  division  of  his  estate 
and  directed  that  Mr.  Stewart  go  to  the  oflBce  in  the  city,  and 
examine  his  books  and  papers  and  ascertain  how  his  affairs 
were ;  that,  on  March  16th,  Mr.  Stewart,  having  complied  with 
the  decedent's  request,  returned  with  a  statement,  saw  the  de- 
cedent alone  and  submitted  the  statement  to  him,  when  it  was 
discussed  by  both  of  them ;  that,  thereupon,  Mr.  Stewart,  un- 
der the  decedent's  direction  prepared  a  paper  in  the  form  of  a 
letter  to  Mr.  John  Dalzell,  the  decedent's  attorney,  which  paper 
was  signed  by  the  decedent  in  the  presence  of  Mr.  Stewart,  and 
witnessed  by  the  latter ;  that,  after  the  paper  was  signed,  Mr. 
Stewart  said  he  would  take  it  to  Mr.  Dalzell  but  that  he  was 
not  sure  that  Mr.  Dalzell  was  in  the  city ;  that,  in  reply,  the 
decedent  said  it  was  not  necessary  to  take  the  paper  to  Mr.  Dal- 
zell, as  in  the  condition  it  then  was,  it  was  good  as  a  will,  and  he 
instructed  Mr.  Stewart  to  take  it  and  put  it  in  his  (Stewart's) 
box  in  the  safe-deposit  vaults ;  that,  while  Mr.  Stewart  was  still 
with  the  decedent,  and  after  the  paper  had  been  signed  and 
placed  in  Mr.  Stewart's  possession,  John  F.  Scott,  the  son, 
came  to  the  house  and  to  his  father's  room,  and  in  the  presence 
of  Mr.  Stewart,  both  before  and  after  supper,  the  decedent  re- 
ferred to  the  fact  that  he  had  gotten  up  and  signed  his  will, 
and  directed  Mr.  Stewart,  if  anything  happened,  to  "  have  that 
probated ; "  that  Mr.  Stewart  the  next  day  placed  the  paper 
in  his  box  in  the  safe-deposit  vaults,  where  it  remained  until 
Mr.  Scott  died  on  March  24,  1889.  Three  witnesses  testified 
that  the  signature  to  the  paper  was  the  signature  of  the  de- 
cedent. 

After  argument,  the  court.  Over,  J.,  on  March  10, 1891, 
filed  the  following  opinion  and  decree  : 

The  paper  admitted  to  probate  by  the  register  as  the  will  of 
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John  Scott,  deceased,  is  in  the  form  of  a  letter  signed  by  him 
and  addressed  to  his  attorney,  requesting  him  to  prepare  a  will 
in  accordance  with  the  directions  contained  in  it.  It  does  not 
show  a  present  testamentary  intent,  but  an  intention  to  exe- 
cute another  paper,  which  he  requests  his  counsel  to  prepare 
as  his  will,  and,  therefore,  standing  by  itself  it  could  not  take 
effect  as  a  will :  Muny  v.  Murry,  6  W.  368. 

The  proponents,  however,  offered  evidence  of  declarationa 
made  by  Scott  that  he  intended  the  paper  to  take  effect  as  his 
will.  It  is  objected  to  this  evidence  (1)  that  it  is  incompetent,, 
and  (2^  that  the  quantum  of  proof  adduced  is  not  sufficient 
under  the  statute  requiring  two  witnesses. 

1.  Such  evidence  has  been  held  to  be  competent  in  some 
English  and  American  cases.  In  our  state,  the  question  does 
not  appear  to  have  been  decided ;  although  in  Carson's  Ap.» 
59  Pa,  601,  and  Patterson  v.  English,  71  Pa.  464,  there  are 
dicta  favorable  to  its  competency.  But,  in  view  of  the  re- 
quirements of  our  statute  that  a  will  shall  be  in  writing  and 
signed  at  the  end  thereof,  the  competency  of  such  evidence  is 
somewhat  doubtful.  It  is  not  necessary,  however,  for  the  pur- 
poses of  this  case  to  decide  this  question ;  as,  even  if  the  evi- 
dence be  admissible,  the  second  objection  seems  well  taken. 

The  paper  was  prepared  by  William  Stewart,  an  intimate 
friend  of  Mr.  Scott  and  the  only  subscribing  witness,  who  tes- 
tified on  direct  examination  as  to  his  declarations,  as  follows  : 

"  He  got  up  out  of  his  bed,  walked  across  the  floor  and 
signed  the  document.  Then  I  told  him  I  would  take  it  to 
Mr.  Dalzell.  '  Why,'  he  says,  '  that  is  not  necessary.  That 
is  as  good  as  a  will ;  that  is  my  will  and  as  good  a  one  as  I 
want.'  Then  he  cited  the  case  of  Mr.  Slataper's  paper,  and 
some  old  case  Mr.  Hampton  had  told  him  about,  which  hap- 
pened some  forty  years  ago,  where  some  man  died  and  a  let- 
ter to  his  counsel  was  admitted  to  probate.  Then  John  F* 
Scott  came  into  the  room  later."  He  also  testified  that  the 
decedent  told  him  to  take  the  paper  and  put  it  in  his  box  in 
the  deposit  company,  and  that  he  took  it  home  with  him  that 
night,  and  that  it  was  two  or  three  hours  after  it  was  signed 
that  Mr.  Scott  told  him  not  to  take  it  to  Mr.  Dalzell,  that  no 
other  person  was  present  then  nor  when  it  was  signed,  and 


Digitized  by  LjOOQ IC 


92  SCOTT'S  ESTATE.  (1) 

Opinion  of  Court  below.  [147  Pa. 

that  no  person  but  himself  and  John  Scott,  the  decedent,  saw 
the  paper  after  it  was  written  until  he  deposited  it  in  his  box. 

The  only  other  witness  who  testified  to  the  declarations  of 
John  Scott  was  his  son,  John  F.  Scott.  He  testified  that  at 
Mr.  Stewart's  request  he  made  a  statement  of  his  father's 
affairs ;  that  Mr.  Stewart  came  to  his  ofiSce ;  that  he  ex- 
plained it  to  him,  "  told  him  the  values  I  had  put  on  and  he 
approved  of  them,  made  no  changes,  and  he  figured  the  estate 
was  worth  about  three  hundred  and  fifty  thousand  dollars.  He 
asked  for  pen,  paper,  and  ink,  and  went  over  to  the  far  end  of 
the  room,  took  the  young  man's  desk,  and  sat  there  and  fig- 
ured and  wrote.  He  said  he  was  going  out  at  noon  and  for 
me  to  come  out  at  the  usual  time  in  the  afternoon.  He  went 
out  at  noon,  and  I  started  out  about  four  o'clock,  went  up  to 
father's  and.  went  in  the  room  and  asked  him  how  he  felt. 

*  Oh,'  he  says,  '  I  am  better.'  He  says,  '  I  have  got  up  and 
walked  over  to  the  bureau  and  signed  my  will.'  .  .  .  After 
supper  we  went  up  to  his  room  and  we  were  sitting  there 
smoking — ^father,  Mr.  Stewart,  and  myself  —  and  he  says  to 
him,  '  Now,  Billy,  that  is  as  good  a  will  as  can  be  drawn  ;  if 
anything  happens  to  me  you  have  that  probated.'     He  says, 

*  I  was  up  in  the  register's  oflSce  a  short  time  ago  in  the  Knox- 
Slataper  will  case,  and  was  waiting  on  Mr.  Hampton  there,  and 
he  explained  to  me  about  the  case,  and  I  called  his  attention 
to  a  gentleman  that  had  written  a  letter  to  his  attorney  some 
forty  years  ago,  just  directing  a  will  to  be  drawn,  and  that 
will,  that  letter,  was  made  good.' "  The  witness  further  tes- 
tified that  he  did  not  see  the  paper  admitted  to  probate  until 
after  his  father's  death. 

The  act  of  assembly  requires  that  every  will  shall  be  proved 
by  at  least  two  witnesses.  Without  proof  that  it  was  intended 
that  this  paper  should  take  effect  as  a  will,  it  is  not  one.  The 
proof  of  John  Scott's  declarations  to  that  effect,  then,  is  neces- 
sary to  establish  it  as  a  will,  and  must  be  made  by  at  least  two 
witnesses.  Mr.  Stewart's  evidence  is  full  and  complete.  But 
the  evidence  of  the  other  witness,  John  F.  Scott,  is  incomplete, 
as  he  fails  to  identify  the  paper  admitted  to  probate  as  the  one 
referred  to  by  his  father ;  and  it  is  only  by  having  recourse  to 
the  evidence  of  Mr.  Stewart,  the  other  witness,  that  it  appears 
that  the  declarations  he  testifies  to  had  reference  to  it. 
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The  i-ule  laid  down  by  Gibson,  C.  J.,  in  Hock  v.  Hock,  6  S* 
&  R.  47,  is  that  each  of  the  witnesses  must  depose  to  all  facts 
necessary  to  complete  the  chain  of  evidence  in  order  that  no 
link  in  it  may  depend  on  the  credibility  of  one,  so  that  if  one 
witness  only  was  required,  the  will  would  be  fully  proved  by 
the  testimony  of  either.  This  rule  has  never  been  questioned^ 
but  affirmed  and  adhered  to  in  subsequent  cases :  Reynolds  v. 
Reynolds,  16  S.  &  R.  88 ;  Rohrer  v.  Stehman,  1  W.  458 ;  Mul- 
len V.  McKelvy,  5  W.  899 ;  Ginder  v.  Farnum,  10  Pa.  100. 

It  is  true  that  circumstances  may  supply  the  place  of  one 
witness.  And  in  Carson's  Ap.,  69  Pa.  493,  Mr.  Justice  Wil- 
liams seems  to  rely  upon  the  fact  that  one  of  the  witnesses  to 
the  will,  whose  evidence  was  not  clear  as  to  its  identity  was 
corroborated  by  the  other  witness.  But,  it  appears  from  the 
opinion  of  Justice  Sharswood,  concurred  in  by  Justice  Ag- 
NEW,  who  concurred  in  the  judgment  but  dissented  as  to  the 
reasons  given,  that  the  evidence  of  the  witness  was  complete  and 
sufficient  by  itself  to  prove  the  wiU,  if  but  one  witness  were  re- 
quired. In  this  case,  there  are  no  circumstances  which  connect 
the  declarations  made  by  the  decedent  to  John  F.  Scott  with 
die  paper.  The  link  connecting  them  with  it  depends  alone 
upon  the  testimony  of  William  Stewart,  and  if  one  witness  only 
were  required  to  prove  the  will,  it  would  not  be  fully  proved 
by  the  testimony  of  John  F.  Scott  It  follows,  therefore,  that 
the  proof  adduced  is  not  sufficient  under  the  statute,  and  that 
the  probate  must  be  set  aside  and  vacated. 

And  now,  to  wit,  March  10, 1891,  this  matter  came  on  to  be 
heard  upon  petition  and  appeal  from  probate  of  the  alleged  will 
of  decedent,  and  answers  thereto,  and  testimony  was  taken  and 
was  argued  by  counsel ;  and  upon  consideration  thereof,  it  is 
ordered,  adjudged,  and  decreed  that  the  decision  of  the  register 
in  admitting  the  instrument  of  writing  purporting  to  be  the 
last  will  and  testament  of  John  Scott,  deceased,  to  probate  bo 
reversed,  and  said  probate  is  set  aside  and  vacated  at  cost  of 
appellees. 

— Exceptions  to  the  decree  filed  by  the  legatees  having  been 
argued,  the  court  in  banc,  on  October  2,  1891,  entered  a  final 
decree  dismissing  the  same.     Exceptants  appealed. 

Errors  assigrud  were  (1)  in  omitting  to  find  and  hold  that  it 
was  competent  to  show  by  parol    the   declarations  of   John 


Digitized  by  LjOOQ IC 


94  SCOTT'S  ESTATE.  (1) 

Assignments  of  Error— Arguments.  [147  Flu 

Soott,  that  the  paper  in  question  was  his  last  will  and  testa- 
ment ;  and  that  said  declarations  had  been  fully  proved  by 
the  testimony  adduced  in  this  case.  (2)  In  not  finding  and 
holding  that  the  said  paper  was  duly  proved  as  the  last  will 
and  testament  of  John  Scott  by  two  witnesses,  or  by  one  com- 
petent and  complete  witness  and  testimony  and  circumstances 
equivalent  to  a  second  complete  witness.  (3)  In  finding  and 
holding  that  the  testimony  of  John  F.  Scott  is  incomplete  to 
sustain  said  paper  as  the  last  will  and  testament  of  John  Scott, 
deceased.  (4)  In  decreeing  that  the  decision  of  the  register 
in  admitting  said  paper  to  probate  as  the  last  will  and  testa- 
ment of  John  Scott,  deceased,  be  reversed,  and  that  said  pro- 
bate be  set  aside  and  vacated.  (5)  In  not  dismissing  the  appeal 
of  said  W.  W.  Scott  from  said  register's  decision,  admitting 
said  paper  to  probate  as  the  last  will  and  testament  of  John 
Scott,  deceased. 

John  Dalzelly  with  him  William  Scott^  George  Gordon  and 
David  Q.  Ewing^  for  the  appellants. — 1.  Extrinsic  or  collateral 
evidence  is  admissible  to  show  that  a  written  instrument, 
which  on  its  face  does  not  appear  to  be  the  last  will  and  tes- 
tament of  the  maker  of  it,  was  intended  by  him  to  be  such ; 
and  the  court,  being  satisfied  by  the  evidence  that  the  maker 
of  such  instrument  desired  and  intended  it  to  be  a  testamentary 
disposition  of  his  property,  will  give  it  effect  as  his  last  will 
and  testament:  1  Jarman  on  Wills,  25;  Schouler  on  Wills, 
§  273 ;  Torre  v.  Castle,  1  Curt.  Ecc.  303 ;  Jones  v.  Nicolay,  2 
Robertson  Ecc.  288 ;  Cook  v.  Cooke,  L.  R.  1  P.  &  D.  241 ;  Goods 
of  Coles,  L.  R.  2  P.  &  D.  362;  Robertson  v.  Smith,  L.  R.  2  P. 
&  D.  43  ;  Goods  of  English,  11  L.  T.  R.  612  ;  Goods  of  Mars- 
den,  2  L.  T.  R.  87  ;  Goods  of  Fisher,  20  L.  T.  R.  684 ;  Wai-e- 
ham  V.  Sellers,  9  Gill  &  J.  98 ;  Gage  v.  Gage,  12  N.  H.  371 ; 
Herrington  v.  Bradford,  Walk.  (Miss.)  520 :  Witherspoon  v. 
Witherspoon,  2  McCord,  520.  There  seem  to  be  no  Pennsyl- 
vania cases  directly  in  point,  but  in  several  of  them  it  seems 
to  be  tacitly  admitted  that  parol  evidence  should  be  received 
to  show  the  character  of  the  instrument:  Carson's  Ap.,  69 
Pa.  501 ;  Patterson  v.  English,  71  Pa.  454 ;  Wineland's  Ap., 
118  Pa.  37.  These  cases  show  clearly  that  parol  evidence  is 
admissible  to  show  an  animus  testandi,  when  such  animus 
does  not  appear  on  the  face  of  the  instrument  itself. 
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So  far  as  the  execution  of  the  paper  by  the  decedent  is  con- 
cerned, his  signature  is  fully  proved  by  three  witnesses.  But 
the  contention  of  counsel  for  appellees  is  that  the  proof  is  in- 
sufficient as  to  Mr.  Scott's  declarations  that  the  paper  was  his 
last  will  and  testament,  and  not  simply  instructions  for  a  will 
to  be  drawn  by  his  counsel:  Hock  v.  Hock,  6  S.  &  R.  47, 
and  Reynolds  v.  Reynolds,  16  S.  &.  R.  82,  relied  on  by  the  ap- 
pellees, both  arose  under  the  wills  Act  of  1705  [1  Sm.  L.  33],  the 
requirements  of  which  were  satisfied  if  the  will  were  in  writing, 
no  matter  whose,  the  signing  thereof  by  the  testator  being  un- 
essential. And  Barr  v.  Graybill,  13  Pa.  396,  and  Cavett's 
Ap.,  8  W.  &  S.  21,  are  not  in  point.  They  arose  under  the 
Act  of  April  8,  1833,  P.  L.  249,  the  signature  alone  was  in- 
volved, and  in  both  cases  there  was  a  failure  to  comply  with 
statutory  provisions.  In  the  present  case,  circumstances  may 
supply  the  want  of  one  witness,  where  they  go  directly  to  the 
immediate  act  of  disposition,  under  the  rule  laid  down  in 
Eyster  v.  Young,  3  Y.  611,  recognized  and  approved  in  Jones 
V.  Murphy,  8  W.  &  S.  295 ;  Reynolds  v.  Reynolds,  16  S.  & 
R.  82;  MuUen  v.  McKelvy,  5  W.  399;  Carson's  Ap.,  59  Pa. 
493. 

The  paper,  on  its  face,  in  one  sense  is  testamentary ;  that  is 
to  say,  it  contemplates  and  provides  for,  if  it  does  not  abso- 
lutely make,  a  testamentary  disposition  of  the  decedent's  estate. 
It  relates  to  his  whole  estate ;  it  considers  all  the  members 
of  his  family,  even  making  mention  of  his  wife  from  whom 
he  had  separated,  and  who,  as  he  alleged,  had  no  claim  on  his 
estate  ;  and  it  provided  even  for  the  appointment  of  executors. 
If,  instead  of  the  address,  in  the  first  clause  of  the  paper,  the 
decedent  had  written,  "  This  is  my  will,"  there  could  be  no 
question  that  the  proof  of  signature  alone  would  have  been 
sufficient  to  establish  the  paper  as  his  will.  The  most  that  can 
be  said  is  that,  instead  of  saying  distinctly  on  its  face,  "  This  is 
my  will,"  it  says  in  effect,  "  This  is  to  be  my  will  when  my 
counsel  shall  have  formally  drawn  it."  The  signature  being 
fully  proved,  all  that  remained  was  to  show  the  decedent's  dec- 
larations with  reference  to  the  paper.  As  to  this,  John  F. 
Scott  was  a  competent  witness :  Frew  v.  Clarke,  80  Pa.  170. 

Jamei  F,  Robb^  with  him  P.  C.  Beards  for  W.  W.  Scott,  ap- 
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pellee,  and  A.  M.  Brown^  with  him  John  D.  Brawny  for  Chas. 
V.  Scott,  appellee. — The  letter  of  John  Scott  not  being  a  will 
upon  its  face,  can  it  be  made  so  by  parol,  under  the  present 
status  of  the  law  of  Pennsylvania  ?  It  is  apparent  that  equity 
will  not  give  relief  as  against  an  heir  at  law,  where  the  testa- 
tor has  failed  to  carry  out  his  intentions  in  his  lifetime  accord- 
ing to  the  legal  requirements,  and  that  public  policy  requires 
a  strict  construction  of  the  statute  of  wills,  and  prohibits  the 
bolstering  up  of  imperfect  wills  by  parol  testimony,  preferring 
that  decedents'  estates  should  be  distributed  under  the  intes- 
tate laws,  rather  than  open  the  door  to  fraud  and  perjury : 
Story's  Eq.  J.  §  106 ;  Willard's  Eq.  J.  §  52 ;  2  Pom.  Eq.  J. 
§  828 ;  Brightly's  Eq.  J.  §  84 ;  Iddings  v.  Iddings,  7  S.  &  R. 
113 ;  Comfort  v.  Mather,  2  W.  &  S.  468 ;  Wallize  v.  Wallize, 
65  Pa.  248 ;  Sword  v.  Adams,  8  Y.  84 ;  Strieker  v.  Groves,  5 
Wh.  886;  Reynolds  v.  Reynolds,  16  S.  &  R.  82;  Dunlop  v. 
Dunlop,  10  W.  154 ;  Clingan  v.  Mitcheltree,  81  Pa.  86 ;  Clark 
V.  Morrison,  25  Pa.  466. 

The  paper  in  this  case  does  not  purport  to  be  a  will ;  this  is 
conceded.  A  paper  which  does  not  purport  to  be  a  will  can 
be  such  only  for  two  reasons,  to  wit :  Either  that  it  is  subse- 
quently by  proper  writing  duly  executed  and  adopted  as  such ; 
or,  that  it  actually  therein  and  thereby  makes  such  conveyances 
as  the  law  construes  to  be  testamentary,  such  as  a  deed  to  take 
effect  after  death,  or  a  note  payable  by  administrators,  which 
are  in  fact  testamentaiy,  a  disposition  of  property  to  take  effect 
after  death.  This  letter  does  not  make  any  conveyance  or 
grant  any  authority ;  there  are  no  apt  words  of  gift  in  it ;  it  is 
not  signed  for  any  such  purpose  ;  taken  at  its  best  it;  but  indi- 
cates an  intention  to  do  a  future  act,  which  the  writer  may  or 
may  not  persist  in  doing.  The  failure  to  complete  the  act,  in 
this  case,  is  the  best  evidence  of  the  decedent's  abandonment 
of  his  pui-pose.  Section  6  of  the  Act  of  April  8,  1883,  P.  L. 
249,  provides  that  every  will  shall  be  in  writing,  and  unless  the 
person  making  the  same  shall  be  prevented  by  the  extremity 
of  his  last  sickness,  shall  be  signed  by  him  at  the  end  thereof. 

In  this  case,  there  is  no  question  raised  as  to  Mr.  Scott  being 
in  the  extremity  of  his  last  sickness,  he  having  lived  eight  days 
after  signing  the  paper.  How,  then,  can  this  paper,  not  a  will 
of  itself,  be  made  so  ?     Certainly  not  by  anything  less  than  an 
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additional  or  supplementary  writing  signed  at  the  end  thereof, 
as  required  by  the  statute :  Hays  v.  Harden,  6  Pa.  409 ;  Wine- 
land's  Ap.,  118  Pa.  37 ;  Baker's  Ap.,  108  Pa.  510.  A  rational 
view  of  the  Act  of  1833,  and  the  decisions  thereon,  would  pre- 
clude any  attempt  to  publish  a  paper,  not  testamentary  upon 
its  face,  by  parol  testimony.  If  the  disposition  of  property 
to  take  effect  after  death,  must  be  reduced  to  writing  and 
signed  at  the  end  thereof,  how  are  you  to  add  anything  to  it 
by  verbal  declarations  ?  If  a  writing  signed  at  the  end  is  not 
of  itself  a  will,  how  are  you  to  adopt  it  as  a  will  except  by  a 
writing  signed?  The  statute  forbids  a  testamentary  utterance 
except  it  be  witnessed  by  the  testator's  signature. 

Does  the  quantum  of  proof  adduced  in  the  court  below,  come 
up  to  the  statute  requiring  two  witnesses  ?  There  can  be  no 
doubt  that  the  statute  requires  each  link  to  be  proved  by  two  wit- 
nesses, either  one  of  whom  must  be  able  to  prove  all  the  facts 
necessary,  without  refemng  to  the  other :  Hock  v.  Hock,  6  S.  & 
R.  47 ;  Reynolds  v.  Reynolds,  16  S.  &  R  82 ;  Cavett's  Ap.,  8  W. 
&  S.  21 ;  MuUen  v.  McKelvy,  6  W.  399 ;  Derr  v.  Greenawalt, 
76  Pa.  239.  Even,  therefore,  if  parol  evidence  is  admissible 
to  prove  the  declarations  alleged  in  this  case,  the  testimony 
does  not  come  up  to  the  standard.  Strike  out  the  testimony 
of  William  Stewart,  how  much  does  that  of  John  F.  Scott  prove? 
The  declaration  of  his  father  to  him  was  that  he  had  made  a 
will.  All  the  material  parts  of  his  testimony  point  away  from 
the  paper  he  seeks  to  identify,  not  towards  it.  The  decedent's 
death  was  in  no  manner  sudden  and  unexpected,  and  there  are 
no  reasons  for  extending  to  him,  or  to  those  claiming  under 
him,  any  privilege  which  the  law  would  refuse  to  one  who  had 
the  amplest  opportunity  to  make  an  unequivocal  testamentary 
disposition  of  his  estate. 

Opinion  by  Mb.  Chief  Justice  Paxson,  January  4, 1892, 

This  was  an  appeal  from  the  decree  of  the  orphans'  court 

of  Allegheny  county,  vacating  the  probate  of  the  will  of  John 

Scott,  deceased.    The  alleged  will  is  so  brief  that  I  give  it  entire : 

"  Pittsburgh,  March  16, 1889. 
"  Hon.  John  Dalzell,  attorney : 

"Dear  sir:  Will  you  kindly  at  your  earliest  convenience 
cause  a  will  to  be  made  for  me : 
Vol.  cxlvii — 7 
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"  First.  Providing  for  the  payment  of  all  my  just  debts. 

"  Second.  Providing  for  the  appointment  of  John  F.  Scott  and 
William  Stewart  as  executors,  without  bonds. 

"  Third.  Providing  for  the  following  division  of  the  proceeds 
•of  the  real  and  personal  property  between  my  children  as 
follows: 

To  John  F.  Scott J75,000 

Lucy  Painter 46,000 

Mary  O.  Burns 46,000 

Robert  R.  Scott 45,000 

David  S.  Scott 45,000 

Ella  C.  Scott 45,000 

Herman  G.  Scott  ....  45,000 

William  W.  Scott 0,001 

Charles  V.  Scott 0,001 

Maurice  Scott 0,001 

Also  to  my  grandchild  John  Sample  Scott        5,000 


$350,003 
"  Any  excess  or  deficiency  from  the  gross  sum  of  $350,008 
which  the  estate  may  yield  on  its  final  settlement,  to  be  pro- 
rated between  the  several  heirs  in  the  proportion  which  the 
shares  designated  for  them  bears  to  the  aggregate  of  $350,003. 
In  this  connection,  I  desire  to  state  that,  as  Mrs.  Olivia  R. 
Scott  has  already,  as  you  are  aware,  been  quite  amply  provided 
for  out  of  my  estate,  it  is  my  desire  that  she  should  not  in  any 
way  participate  with  my  children  in  the  estate  now  to  be  di- 
vided and  referred  to  in  the  foregoing  statement. 

"  Witness :  Yours  truly, 

"  William  Stewart.  John  Scott." 

The  body  of  this  paper  is  in  the  handwriting  of  Mr.  Stewart, 
the  subscribing  witness.  The  signature  of  Mr.  Scott  was 
proved  by  three  witnesses.  There  is  no  question  as  to  the 
genuineness  of  the  paper.  That  it  is  not  in  form  a  will  may 
be  conceded ;  yet  if  the  request  to  Mr.  Dalzell  to  prepare  a 
will  had  been  omitted,  it  might  have  passed  as  a  testamentary 
paper.  It  contains  every  requisite  of  a  valid  will.  It  pro- 
vides (a)  for  the  payment  of  his  debts ;  (J)  names  his  execu- 
tors ;  (^)  divides  his  entire  estate  among  his  children  ;  and 
(d)  explains  why  he  makes  no  provision  for  his  wife. 
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The  testimony  shows  that  the  paper  was  prepared  by  Wil- 
liam Stewart  at  Mr.  Scott's  request  during  his  last  sickness ; 
that,  when  Mr.  Stewart  brought  it  out  to  him,  Mr.  Scott  got 
out  of  bed,  signed  it,  and  handed  it  back  to  Mr.  Stewart,  and 
told  him  to  put  it  in  his  (Stewart's)  box  in  the  Fidelity  Title 
&  Trust  Company,  that  it  was  a  good  will,  "  as  good  a  one  as 
I  want."  In  the  language  of  the  witness  Stewart:  "He  said 
that  that  will  would  be  probated, — this  document  would  be 
probated ;  he  said  it  was  his  will."  The  evidence  of  this  wit- 
ness is  clear  and  precise  that  Mr.  Scott  regarded  and  declared 
this  paper  to  be  his  last  will  and  testament. 

The  other  witness  was  John  F.  Scott,  a  son  of  the  testator. 
He  testified  that  his  father  had  spoken  to  him  about  making 
a  will  a  few  days  before  it  was  signed,  and  had  directed  him 
to  send  Mr.  Stewart  out  to  his  residence  for  that  purpose.     Mr. 
Stewart  came,  and  had  an  interview  with  Mr.  Scott ;  the  same 
day  he  requested  the  witness,  who  had  the  sole  charge  of  his 
father's  affairs,  to  make  a  statement  of  the  amount  of  his  es- 
tate.    This  statement  was  furnished,  showing  that  the  estate 
would  realize  about  three  hundred  and  fifty  thousand  dollars 
after  paying  all  expenses.     What  next  occurred  is  best  told  in 
the  language  of  the  witness :  "  He  (Stewart)  asked  for  pen, 
paper,  and  ink, — that  was  in  61  Fourth  Avenue, — and  he  went 
over  to  the  far  end  of  the  room,  took  the  young  man's  desk, 
and  sat  there  and  figured  and  wrote.     He  said  he  was  going 
out  at  noon,  and  for  me  to  come  out  at  the  usual  time  in  the 
afternoon.     He  went  out  at  noon,  and  I  started  out  about  four 
o'clock,  went  up  to  father's,  and  went  in  the  room,  and  asked 
him  how  he  felt.     '  Oh,'  he  says,  '  I'm  better.'     He  says :  '  I 
have  got  up  and  walked  over  to  the  bureau,  and  signed  my 
will.'    I  says  :  '  My,  father,  you  ought  not  to  have  done  that ; 
the  doctor  told  you  to  keep  perfectly  quiet.     I  think  you  ought 
to  have  signed  that  in  bed.'     '  Oh,  no,'  he  says,  '  I  am  much 
better;  I  am  all  right'     Q.  Who  was  in  the  room  at  the  time? 
A.  Mr.  Stewart.     Q.  You  and  Mr.  Stewart  and  your  father  ? 
A.  That  was  all.     Nothing  more  was  then  said  about  the  will, 
and  we  had  supper.     After  supper  we  went  up  to  his  room,  and 
was  sitting  there  smoking ;  father  was  smoking,  too,  and  Mr. 
Stewart  and  myself,  and  he  says  to  him,  he  says :  '  Now,  Billy, 
that  is  as  good  a  will  as  can  be  drawn  ;  if  anything  happens  to 
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me,  have  that  probated.'  He  says  :  '  I  was  up  in  the  register's 
ofiSce  a  short  time  ago  in  the  Knox-Slataper  will  case,  and  was 
waiting  on  Mr.  Hampton  there,  and  Mr.  Hampton  explained 
to  me  about  the  case,  and  I  called  his  attention  to  a  gentleman 
who  had  written  a  letter  to  his  attorney  some  forty  years  ago, 
just  directing  a  will  to  be  drawn,  and  that  will,  that  letter,  was 
made  good ;  and  Mr.  Hampton  went  to  the  records  and  looked 
back,  and  was  very  much  surprised  at  my  memory  going  back 
forty  years.' "  The  witness  further  stated  that  he  never  saw 
the  paper  in  question  until  after  his  father's  death  and  burial. 

Both  of  the  witnesses  refer  to  the  testator's  familiarity  with 
the  Knox-Slataper  will  case, — reported  in  181  Pa.  220 ;  and 
this  was  probably  the  key-note  to  testator's  belief  that  the  let- 
ter to  Mr.  Dalzell,  expressing  his  wishes  in  regard  to  his  es- 
tate, was  a  will  in  fact,  although  not  in  form. 

It  was  contended  by  the  appellees  (a)  that  parol  evidence 
was  not  competent  to  show  that  the  testator  declared  this  pa- 
per to  be  his  will ;  and  (6)  that,  even  if  such  evidence  were 
admissible,  the  paper  was  not  suflSciently  proved.  We  cannot 
sustain  the  first  proposition,  nor  do  we  think  any  of  the  au- 
thorities cited  by  the  appellees  apply  to  the  facts  of  this  case. 
It  must  not  be  overlooked  that  we  are  dealing  with  a  genuine 
paper,  signed  by  the  testator,  which,  if  not  actually  a  will 
upon  its  face,  is  dangerously  near  one.  Treating  a  will  as  the 
legal  declarations  of  a  man's  intentions  which  he  wiUs  to  be 
performed  after  his  death,  we  have  here  the  testator's  intentions 
fully  expressed.  The  paper  itself  being  proved  by  three  wit- 
nesses, we  see  no  reason  why  parol  evidence  should  not  be  re- 
ceived that  he  declared  it  to  be  his  last  will  and  testament. 

The  remaining  question  is  more  important.  Was  the  paper 
sufficiently  proved?  Not  its  execution,  for  that,  as  before  ob- 
served, was  proved  by  three  witnesses,  but  the  fact  *that  the 
testator  intended  it  as  his  will,  and  declared  it  to  be  such.  The 
law  requires  a  will  to  be  proved  by  two  witnesses.  We  have 
here  two  witnesses  as  to  the  fact  of  publication  as  a  will,  but  it 
is  alleged  that  one  of  them,  John  F.  Scott,  falls  short  of  being 
a  full  witness.  This  anses  from  the  fact  that  he  did  not  act- 
ually see  and  identify  the  paper  on  the  evening  of  its  execution. 

If  he  were  an  ordinary  witness,  called  in  casually,  with  no 
knowledge  of  the  circumstances,  there  would  be  more  force 
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in  this  contention.  But  the  witness  Scott  was  familiar  with 
the  entire  transaction.  He  knew  his  father  was  making  a  will. 
He  had  been  consulted  about  it,  and  furnished  the  infor- 
mation upon  which  it  was  made.  He  followed  Mr.  Stewart 
out  to  his  father's  house  the  same  afternoon,  and  arrived  there 
shortly  after  it  was  signed.  He  there  found  his  father  and  Mr. 
Stewart  together,  and  was  there  informed  by  his  father  that  he 
bad  made  his  will,  and  had  given  it  to  Mr.  Stewart  to  keep. 
Moreover,  the  convei-sation  plainly  showed  that  the  will  was 
not  in  the  usual  form,  but  in  the  shape  of  a  letter  to  his  attorney. 
It  is  not  pretended  that  there  was  any  other  letter,  any  other 
paper,  or  any  other  will,  executed  on  that  day  by  Mr.  Scott,  and 
handed  to  Mr.  Stewart.  We  think  the  witness  Scott  suflScently 
identified  the  paper,  and  that  it  was  proved  by  two  competent 
witnesses,  ^'  each  of  whom  make  complete  proof  in  itself,  so  that, 
if  the  act  of  assembly  were  out  of  the  question,  the  case  would 
be  well  made  out  by  the  testimony  of  either." 

Carson's  Ap.,  69  Pa.  493,  gives  color  to  the  position  that  cir- 
cumstances may  supply  the  want  of  one  witness,  when  they  go 
directly  to  the  immediate  act  of  disposition.  In  that  case  the 
will  had  been  signed  by  a  mark,  and  one  of  the  witnesses  failed 
to  positively  identify  the  mark  as  that  of  testator,  and  the  court 
held  that  there  were  circumstances  which  justified  the  holding 
of  the  testimony  of  the  witness  to  be  sufficient.  It  is  true. 
Justices  Shabswood  and  Agnew  held  there  was  the  full  proof 
of  two  witnesses,  and  concurred  in  the  judgment  on  that  ground. 
If  we  hold  that  under  no  circumstances  can  a  paper  be  proved 
without  its  actual  production  and  inspection,  we  might  be 
driven  to  the  conclusion  that  the  testimony  of  Scott  was  not 
sufficent  to  identify  the  paper,  and  that  he  was  not  a  full  wit- 
ness. But  he  identified  this  paper  sufficently  for  any  of  the 
practical  business  of  life,  and  we  think  it  a  substantial  compli- 
ance with  the  act  of  assembly.  This  view  renders  a  discussion 
of  the  numerous  cases  cited  on  either  side  unnecessary.  The 
case  is  sui  generis,  and  must  be  decided  upon  its  own  facts  and 
the  act  of  assembly. 

The  decree  is  reversed,  at  the  costs  of  the  appellees,  and  it  is 
ordered  that  the  letters  testamentary  heretofore  granted  by  the 
register  of  wills  upon  the  estate  of  John  Scott  be  reinstated. 

C. 
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I  147       102  Scott's  Estate.  (2)     Scott's  Appeal.  (2) 

I  207       ^312,  ^^  ^    ' 

-j^7         102j    Husband  and  wife — Agreement  to  live  separate, 
33  SC  ^355|   An  agreement  between  husband  and  Mrife  to  live  separate  and  apart. 


147         102 
36SC»507 


if  based  upon  a  good  consideration  and  reasonable  in  its  terms,  will  be 
as  valid  and  binding  upon  the  wife  as  upon  the  husband :  Button  v.  Hut- 

147     102|       ton,  3  Pa.  100;  Dillinger's  Ap.,  35  Pa.  857;  Hitner's  Ap.,  54  Pa.  110; 

41SGMS  SpeidePs  Ap.,  107  Pa.  18;  Commonwealth  v.  Richards,  131  Pa.  209, 
cited. 

Belease  qf  interest  in  husband's  estate. 

A  wife  who,  by  such  an  agreement  fully  performed  in  good  faith  during 
the  lifetime  of  her  husband,  released  him  **  from  all  duties,  liabilities 
and  obligations  of  every  kind  whatsoever,  which  otherwise  she  might  or 
could  claim  under  or  by  virtue  of  the  marriage  relation,"  is  barred  from 
claiming  any  share  of  his  estate  under  the  intestate  laws. 

Argued  Nov.  6, 1891,  appeals  Nos.  313,  819,  Oct.  T.,  1891, 
by  John  F.  Scott,  et  al.,  from  decree  of  O.  C.  Allegheny  Co., 
Sept  T.,  1891,  No.  114,  dismissing  exceptions  to  adjudication. 
Before  Paxson,  C.  J.,  Stbrrbtt,  Grbbn,  Williams  and 
Mitchell,  JJ. 

On  January  13,  1891,  the  first  and  partial  account  of  John 
F.  Scott  and  William  Stev*rart,  executors  of  the  will  of  John 
Scott,  deceased,  showing  a  balance  for  distribution  of  $30,161.27, 
was  called  for  audit. 

It  was  shown  that  the  testator  died  on  March  24, 1889,  leav- 
ing to  survive  him  a  widow,  Olivia  R.  Scott,  and  the  follow- 
ing children,  to  wit :  Lucy  Painter,  Mary  O.  Burns,  John  F. 
Scott,  Robert  R.  Scott,  David  S.  Scott,  William  W.  Scott, 
Charles  V.  Scott,  Ella  C.  Scott,  and  Herman  G.  Scott ;  also,  a 
grandchild,  John  Sample  Scott ;  a  child  of  Maurice  Scott  who 
had  been  absent  and  unheard  of  for  about  twelve  years.  Her- 
man G.  and  Ella  C.  Scott  were  minors,  having  the  Fidelity 
Title  &  Trust  Company  for  their  guardian;  John  Sample 
Scott  also  was  a  minor,  having  Dr.  John  Sample  for  his  guar- 
dian. 

The  will  of  John  Scott,  deceased,  was  dated  March  16, 1889, 
was  duly  admitted  to  probate  on  April  1,  1889,  and  letters 
thereon  issued  to  John  F,  Scott  and  William  Stewart  as  exec- 
utors. On  Sept.  24,  1890,  on  the  petition  of  William  W. 
Scott,  an  appeal  was  allowed  from  the  decree  of  the  register 
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admitting  said  will  to  probate,  and  this  appeal  was  pending  and 
undetermined  at  the  date  of  the  audit ;  See  Scott's  Estate  (1), 
ante/ 89. 

Testimony  was  adduced  to  the  effect  that  for  a  time  prior 
to  January  1,  1886,  the  said  John  Scott  and  Olivia  R.  Scott, 
his  wife,  had  been  living  separate  and  apart ;  that,  to  January 
Term  1886,  proceedings  in  divorce  a  mensa  et  thoro  were  insti- 
tuted on  the  libel  of  the  wife ;  that,  proposals  of  adjustment 
being  made,  Mr.  Scott  submitted  a  statement  of  the  condition 
of  his  affairs,  whereby  it  appeared  he  was  the  owner  of  real 
and  personal  estate  valued  at  about  forty  thousand  dollars,  but 
was  so  indebted  that  if  his  creditors  had  pressed  him  he  would 
have  been  insolvent ;  that  the  wife  was  then  the  owner  of  val- 
uable real  estate,  stocks,  and  money  in  bank,  which  had  been 
given  to  her,  as  was  claimed,  in  their  better  days ;  and  that, 
on  May  18,  1886,  a  separation  agreement  was  executed  of 
which  the  following  is  a  copy  : 

"Agreement  made  May  18, 1886,  between  John  Scott,  of  the 
city  of  Pittsburgh,  of  the  first  part,  and  Mrs.  Olivia  R.  Scott, 
wife  of  said  John,  of  the  second  part,  and  Josephine  Rodgei-s, 
sister  and  next  friend  of  said  Olivia  R.  Scott,  of  the  third  part : 
Whereas  unhappy  differences  have  arisen  between  said  John 
Scott  and  his  said  wife,  and  they  have  been  for  a  considerable 
period  of  time  living  separate  and  apart,  and  have  mutually 
agreed  to  a  separation  and  to  continue  to  live  separate  and 
apart  from  each  other ;  and  whereas  the  said  Olivia  R.  Scott 
has  commenced  proceedings  in  the  court  of  common  pleas 
No.  2  of  Allegheny  county,  at  No.  325  January  Term  1886,  for  a 
divorce  a  mensa  et  thoro,  and  for  alimony ;  now,  therefore,  for 
the  purpose  of  amicably  settling  the  said  controversy  and  all 
differences  between  the  said  parties  of  the  firet  and  second  part, 
the  pailies  hereto  have  agreed  and  do  hereby  agree  as  follows  : 

"That  they,  the  said  John  Scott  and  Olivia  R.,  his  wife, 
shall  henceforth  and  during  the  period  of  their  lives  continue 
to  live  separate  and  apart  from  each  other,  as  if  divorced  ;  and 
that  she,  the  said  Olivia  R.,  shall  have,  enjoy,  and  control  her 
separate  estate  and  property  as  fully  and  absolutely  as  if  she 
were  sole  and  unmarried ;  and  that  she  shall,  in  like  manner, 
enjoy,  control  and  dispose  of  all  [her]  property  and  estate,  in- 
cluding the  fruits  of  her  own  industry  and  labor,  together  with 
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all  other  propeity  which  she  may  in  any  manner  acquire  in  the 
future,  at  her  own  will  and  pleasure,  and  without  any  inter- 
ference therein  by  her  said  husband." 

"  And  in  consideration  of  the  premises,  the  said  John  Scott 
hath  agreed,  and  doth  hereby  agree  to  secure  (by  such  security 
as  shall  be  satisfactory  to  the  said  Olivia  R.  Scott),  and  pay  to 
her  the  annual  sum  of  one  thousand  dollai^  in  quarterly  sums  or 
payments  of  two  hundred  and  fifty  dollars  each,  during  her 
natural  life,  for  her  maintenance ;  and  further,  that  he  will, 
upon  her  request  in  writing,  execute  and  deliver  to  her,  or  to 
such  person  as  she  shall  name  and  for  her  benefit,  such  other 
or  further  instrument  or  deed  in  writing  as  may  be  necessaiy 
to  give  her  full  and  absolute  control  of  her  real  estate  situate 
in  the  Nineteenth  ward,  Pittsburgh,  and  fronting  on  Larimer 
Avenue ;  and  that  he  (John  Scott)  will  and  hereby  does  re- 
lease all  present  or  future  right  as  tenant  by  curtesy  or  other- 
wise in  or  to  said  real  estate  or  otherwise. 

''  In  consideration  of  the  premises,  the  said  Olivia  R.  Scott 
and  Josephine  Rodgers,  her  next  friend,  do  hereby  release  and 
forever  discharge  the  said  John  Scott,  his  executors,  adminis- 
trators, etc.,  from  all  liability  to  said  Olivia  R.  Scott  other  than 
that  assumed  by  him  in  his  contract ;  and  they  also  release, 
acquit  and  discharge  the  said  John  Scott  from  all  duties,  lia- 
bilities and  obligations  of  every  kind  whatsoever,  which  other- 
wise she,  the  said  Olivia  R.  Scott,  might  or  could  claim  under 
or  by  virtue  of  the  marriage  relation  between  her  and  the  said 
John  Scott ;  and  they,  the  said  parties  of  the  second  and  third 
part  agree,  upon  their  part,  that  they  shall  keep,  observe  and 
maintain  this  contract  in  good  faith  and  without  breach  or  de- 
fault. 

"  It  being  further  understood  and  agreed  that  the  rights  of 
Olivia  R.  Scott,  under  this  contract,  may  be  enforced  (if  nec- 
essary) by  suit  of  action  in  her  name,  by  her  said  next  friend, 
or  by  any  other  individual  acting  for  her  as  next  friend,  at  her 
instance. 

"  In  witness  whereof.  The  said  parties  have  hereto  set  their 
hands  and  seals,  the  day  and  year  first  above  written." 

The  foregoing  agreement  was  dujy  acknowledged  by  both 
parties  on  the  day  of  its  date ;  and  afterward,  the  husband  and 
wife  continued  to  live  separate  and  apart  until  the  death  of  the 
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husband,  the  provisions  of  the  agreement  being  performed  in 
good  faith  by  both  parties.  On  the  audit,  claim  was  made  on 
the  part  of  the  wife  to  be  awarded  one  third  of  the  balance  for 
distribution,  as  the  decedent's  widow ;  this  claim  was  resisted 
by  the  legatees. 

The  auditing  judge,  Over,  J,  filed  the  following  opinion  and 
decree : 

When  the  agreement  of  separation  was  entered  into  between 
John  Scott,  the  decedent,  and  his  wife,  Olivia  R.  Scott,  his 
financial  condition  was  such  that  if  his  creditors  had  pushed 
him,  it  is  highly  probable  that  all  of  his  property  would  have 
been  exhausted  in  the  payment  of  his  debts.  She  then  owned 
the  homestead  of  five  acres  and  mansion  house  on  Larimer 
Avenue,  Pittsburgh,  valued  at  $60,000,  $4,500  of  dividend- 
paying  stocks,  and  had  $1,450  in  cash,  all  of  which  had  been 
given  her  by  him  after  their  marriage.  Subsequently,  by  the 
general  advance  in  values,  and  a  speculation  in  stocks  by  which 
Mr.  Scott  made  $20,000,  his  estate  enhanced  in  value,  so  that 
at  his  death  on  the  twenty-fourth  day  of  March,  1889,  it  was 
worth  $350,000.  In  view  of  all  the  surrounding  circumstances, 
the  agreement  was  reasonable  in  its  provisions  for  Mrs.  Scott, 
even  if  by  it  they  mutually  released,  as  is  claimed,  any  interest 
they  might  have  in  the  estate  of  each  other ;  and,  as  they  were 
living  apart  when  it  was  made,  and  continued  to  do  so  until 
his  death,  it  is  valid,  and  the  only  question  is  as  to  its  effect. 

It  is  claimed  that  under  it  he  released  any  interest  he  might 
have  as  surviving  husband  in  her  estate,  and  that  it  would 
therefore  lack  mutuality  if  she  did  not  release  any  interest  she 
might  have  in  his  estate  as  his  widow. 

Whilst  the  language  of  the  covenants  made  by  him  in  the 
first  part  of  the  agreement  is  very  general  and  broad,  they  do 
not  appear  to  have  the  effect  claimed.  They  are  substantially 
that  his  wife  shall  enjoy,  control,  and  dispose  of  all  her  property 
and  estate,  the  fruits  of  her  own  industry  and  labor,  and  all 
property  she  may  in  any  manner  acquire  in  the  future,  as  fully 
and  absolutely  as  if  she  were  sole  and  unmarried,  at  her  own 
will  and  pleasure,  without  any  interference  therein  by  her  hus- 
band. This  gave  her  the  absolute  control  and  right  to  dispose 
of  her  personal  property  during  life.  But,  in  view  of  the  sub- 
sequent covenants  made  by  them,  it  would  scarcely  be  held 
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that  he  relinquished  his  iigTit  of  inheritance  in  her  estate ;  and 
clearly,  if  she  had  died  prior  to  him,  intestate,  he  could  have 
participated  in  the  distribution  of  it,  as  surviving  husband,  un- 
der the  intestate  laws. 

He  next  covenants  to  pay  her  $1,000  per  annum  during  her 
life,  which  he  secured  to  her  by  mortgage  on  real  estate,  and 
then  covenants  to  execute  and  deliver  "such  other  or  further 
instrument  or  deed  in  wiiting  as  may  be  necessary  to  give  her 
full  and  absolute  control  of  it  her  real  estate  situate  in  the  Nine- 
teenth ward,  Pittburgh,  and  fronting  on  Larimer  Avenue,  and 
that  he  (John  Scott)  will  and  hereby  does  release  all  present 
or  future  right  as  tenant  by  curtesy,  or  otherwise,  in  or  to 
said  real  estate  or  otherwise."  This  clause  of  the  agreement 
shows  that  the  parties  themselves  did  not  consider  that  he  had 
released  his  right  of  inheritance  by  his  previous  covenants,  as, 
if  he  had,  this  specific  release  would  not  have  been  necessary. 
The  reasons  for  making  it  are  obvious.  The  property  was  used 
as  a  homestead ;  no  revenue  was  derived  from  it,  and  if  she 
could  not  sell  all  or  part  with  it,  her  annuity  would  be  exhausted 
in  paying  taxes  and  keeping  it  up,  leaving  her  nothing  to  live 
on.  It  was  absolutely  necessary,  therefore,  that  she  should 
have  the  power  to  sell  it,  discharged  of  his  curtesy. 

In  the  covenants  made  by  Mrs.  Scott  there  does  not  seem  to 
be  anything  but  a  release  of  her  husband,  his  executors  and 
administrators,  from  his  personal  liability  and  obligation  to  her, 
growing  out  of  their  marriage  relation.  There  is  not  a  woi-d 
about  her  rights  as  surviving  widow,  nor  her  interest  in  his  es- 
tate. The  agi'eement  was  substituted  for  the  proceedings  in 
divorce  a  mensa  et  thoro.  Under  it,  they  lived  apart,  as  if  a 
divorce  had  been  granted,  the  annuity  being  in  lieu  of  alimony. 
Had  the  divorce  been  granted,  Mrs.  Scott  would  still  have  been 
entitled  to  her  distributive  share  under  the  intestate  laws ;  and 
the  only  considerable  advantage  she  seems  to  have  acquired  by 
the  agreement,  is  that  the  annuity  does  not  cease,  as  alimony 
would,  at  his  death.  But  this  is  not  sufficient  to  destroy  its 
mutuality,  and  as  creditors  were  not  prejudiced,  he  had  the 
right  to  settle  the  annuity  upon  her  for  life.  It  does  not  ap- 
pear from  a  careful  consideration  of  the  whole  agreement  that 
either  had  in  contemplation  the  cession  of  the  right  of  inherit- 
ance in  the  estate  of  the  other,  except  as  to  his  curtesy  in  the 
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real  estate  in  the  Nineteenth  ward.  And,  as  Mrs.  Scott  clearly 
did  not  release  her  right  of  inheritance  as  surviving  widow,  she 
is  entitled  to  participate  in  this  distribution. 

Final  distribution  of  the  fund  in  the  accountant's  hands  can- 
not be  made  until  the  appeal  from  the  register's  decision  admit- 
ting a  paper  to  probate,  as  the  decedent's  last  will,  is  disposed 
of,*  but  as  she  will  not  be  affected  by  the  decision  of  that  ques- 
tion, distribution  will  now  be  made  to  her,  and  also  to  the  chil- 
dren named  in  it  as  legatees,  to  an  amount  not  to  exceed  what 
they  would  take  under  the  intestate  laws.  And  refunding 
bonds  will  be  required  of  them,  conditioned  that  in  case  any 
claim  be  recovered  against  the  estate,  they  will  refund  their 
ratable  and  equitable  proportion  of  it,  and  of  the  costs. 

And  now,  to  wit,  January  13,1891,  this  matter  came  on  for 
hearing,  audit,  and  distribution  at  this  term,  and  testimony 
taken  ;  and  thereupon,  upon  consideration  thereof,  it  is  ordered, 
adjudged,  and  decreed  that  the  funds  in  the  hands  of  account- 
ant, that  is,  $30, 161.27,  be  paid  in  accordance  with  the  schedule 
of  distribution  hereto  attached,  unless  an  appeal  be  taken  there- 
from within  twenty  days. 

— Exceptions  to  the  decree  filed  by  John  F.  Scott  and  others, 
legatees,  were  dismissed.     Exceptants  appealed. 

Urrors  assiffned  were  (1)  allowance  of  claim  of  Olivia  R. 
Scott;  (2)  ordering  that  any  of  the  funds  in  the  hands  of  the 
accountants  should  be  paid  to  Olivia  R.  Scott ;  (3)  dismissal 
of  exceptions  filed  to  the  distribution. 

John  DahelU  with  him  William  Scott^  George  B,  Gordon 
and  David  Q,  Ewing^  for  the  appellants. — The  rule  is  settled 
in  Pennsylvania  that  an  agreement  between  husband  and  wife 
for  a  separation  is  valid,  if  its  object  be  actual  and  immediate, 
and  it  is  made  upon  a  good  consideration  and  contains  nothing 
unreasonable  ;  and,  if  it  is  actually  performed  by  both  parties, 
in  good  faith,  its  provisions  will  be  as  binding  upon  the  wife 
as  upon  the  husband:  Agnew's  Ap.,  22  W.  N.  129;  Hutton  v. 
Button,  3  Pa.  100 ;  Dillinger's  Ap.,  35  Pa.  357  ;  Hitner'g  Ap., 
54  Pa.  110;  Speidel's  Ap.,  107  Pa.  18;  Commonwealth  v. 
Richards,  131  Pa.  209.     The  agreement,  in  this  case,  conforms 

♦  See  Scott's  Est.  (1),  anU  89. 
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to  all  the  requirements  above  mentioned ;  and  such  agreements 
are  enforced  with  respect  to  their  provisions  excluding  a  widow 
from  her  dowry  or  other  share  of  her  husband's  estate  after 
her  death :  Dillinger's  Ap.,  supra;  Hitner's  Ap.,  supra.  Under 
the  authorities,  the  contract  is  to  be  construed  according  to  the 
apparent  intent  of  the  parties,  and  in  the  construction  of  the 
covenants  of  the  wife,  the  usual  rule  applies  that  the  words 
are  to  be  taken  most  strongly  against  her. 

A.  M,  Browuy  with  him  John  D.  Bromn^  for  the  appellee : 
The  quantum  and  nature  of  the  interest  of  a  widow  in  the  real 
and  personal  estate  of  her  husband,  is  defined  and  established 
by  §  1,  Act  of  April  8,  1833,  P.  L.  316  ;.  Diefenderfer  v.  Eshle- 
man,  113  Pa.  305 ;  Lazear  v.  Porter,  87  Pa.  513 ;  Miller  v. 
Leidig,  3  W.  &  S.  458  ;  Gourley  v.  Kinley,  66  Pa.  272 ;  1 
Woerner  on  Administration,  242,  264,  265 ;  Schall's  Ap.,  40 
Pa.  170.  It  does  not  depend  upon  the  family  relation,  and  is 
not  barred  by  the  wife's  desertion :  Nye's  Ap.,  126  Pa.  341 ; 
Holbrook's  Est.,  20  W.  N.  79.  And  see  EUmaker  v.  EUmaker, 
4  W.  89;  Webb  v.  Evans,  1  Binn.  572;  McGrew  v.  Hart,  35 
Pittsb.  L.  J.  166  (10  Cent.  R.  312)  ;  McCuUough  v.  Allen,  3 
Y.  10.  It  is  a  clear  legal  right,  and  cannot  be  divested  except 
upon  a  full  knowledge  by  the  widow  of  her  rights :  United 
States  v.  Duncan,  4  McLean  99 ;  Duncan  v.  Duncan,  2  Y. 
302 ;  Lazear  v.  Porter,  87  Pa.  617  ;  Gi-aflE  v.  Smith,  1  Dall. 
484 ;  Jones's  Ap.,  14  W.  N.  313. 

Dillinger's^  Ap.,  35  Pa.  359,  and  Hutton  v.  Hutton,  3  Pa. 
100,  were  founded  upon  the  express  agreement  of  the  wife  to 
release  her  dowry  on  thirds,  fairly  made ;  but  in  this  case, 
there  is  not  a  word  in  the  agreement  touching  her  rights  in 
the  estate  of  her  husband,  as  surviving  widow ;  while,  on  the 
other  hand,  there  is  an  express  relinquishment  by  the  husband 
of  his  rights  in  her  property  in  the  Nineteenth  ward.  Articles 
of  separation  are  to  be  strictly  interpreted  :  Slatter  v.  Slatter,  1 
Y.  &  C.  28 ;  EUmaker  v.  EUmaker,  4  W.  89,  90,  91 ;  Ireland 
V.  Ireland,  12  Atl.  R.  184.  Although  the  courts  will  enforce 
a  deed  of  separation,  in  its  property  incidents,  when  actually 
executed  by  separation,  they  are  to  be  supported  only  on  equi- 
table principles,  and  therefore  upon  terms.  Hence,  such  agree- 
ments are  interpreted  strictly,  and  the  wording  and  language 
must  be  clear  and  explicit  and  not  doubtful. 
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Opinion  by  Mr.  Chief  Justice  Paxson,  January  4, 1892. 

This  case  arises  upon  the  distribution  of  the  estate  of  John 
Scott,  late  of  the  county  of  Allegheny.  The  auditing  judge 
gave  one  third  of  the  fund  to  Olivia  R.  Scott,  widow  of  the  de- 
cedent. Upon  exceptions  filed,  the  court  below  sustained  the 
auditing  judge,  and  these  appeals  were  entered  by  and  on  be- 
half of  Mr.  Scott's  children. 

It  appears  that  many  years  ago  unhappy  differences  had 
arisen  between  Mr.  Scott  and  his  wife,  resulting,  in  the  year 
1886,  in  articles  of  sepamtion.  The  agreement  is  dated  May 
18th  of  that  year,  and  after  reciting  the  differences  referred  to, 
and  the  fact  that  proceedings  for  a  divorce  a  mensa  et  thoro  had 
been  commenced,  provides : 

"  That  they,  the  said  John  Scott  and  Olivia  R.,  his  wife,  shall 
henceforth  and  during  the  period  of  their  lives  continue  to  live 
separate  and  apart  from  each  other,  as  if  divorced ;  and  that 
she,  the  said  Olivia  R.,  shall  have,  enjoy,  and  control  her  sep- 
arate estate  and  property  as  fully  and  absolutely  as  if  she  weie 
sole  and  unmarried  ;  and  that  she  shall  in  like  manner,  enjoy, 
control,  and  dispose  of  all  [her]  property  and  estate,  including 
the  finiits  of  her  own  industry  and  labor,  together  with  all  other 
property  which  she  may  in  any  manner  acquire  in  the  future, 
at  her  own  will  and  pleasure,  and  without  any  interference 
therein  by  her  said  husband." 

It  was  then  further  provided  that  the  said  John  Scott  should 
settle  upon  her  an  annuity  of  $1,000,  payable  quarterly,  and 
release  all  his  interest  in  her  own  real  estate,  situate  in  the 
Nineteenth  ward  of  the  city  of  Pittsburgh.  These  stipulations 
appear  to  have  been  complied  with.  The  agreement  then  con- 
tinues: 

"  In  considemtion  of  the  premises,  the  said  Olivia  R.  Scott 
and  Josephine  Rodgers,  her  next  friend,  do  hereby  release  and 
forever  discharge  the  said  John  Scott,  his  executoi-s,  adminis- 
trators, etc.,  from  all  liability  to  said  Olivia  R.  Scott  other  than 
that  assumed  by  him  in  this  contract ;  and  they  also  release, 
acquit,  and  discharge  the  said  John  Scott  from  all  duties,  lia- 
bilities, and  obligations  of  every  kind  whatsoever,  which  other- 
wise she,  the  said  Olivia  R.  Scott,  might  or  could  claim  under 
or  by  virtue  of  the  marriage  relation  between  her  and  the  said 
John  Scott ;  and  they,  the  said  parties  of  the  second  part,  agree 
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upon  their  part  that  they  shall  keep,  observe,  and  maintain  this 
contract  in  good  faith  and  without  breach  or  default." 

We  learn  from  the  opinion  of  the  learned  judge  below  that 
"  when  the  agreement  of  separation  was  entered  into  between 
John  Scott,  the  decedent,  and  his  wife,  Olivia  R.  Scott,  his 
financial  condition  was  such  that,  if  his  creditors  had  pushed 
him,  it  is  highly  probable  that  all  his  property  would  have  been 
exhausted  in  the  payment  of  his  debts.  She  then  owned  the 
homestead  of  five  acres  and  mansion  house  on  Larimer  Avenue, 
Pittsburgh,  valued  at  $50,000,  $45,000  of  dividend-paying 
stocks,  and  had  $1,450  in  cash,  all  of  which  had  been  given  to 
her  by  him  after  their  marriage."  Under  these  circumstances, 
we  quite  agree  with  the  learned  judge  below  that  the  provision 
for  Mrs.  Scott  was  reasonable,  even  treating  the  agreement  as 
a  release  by  her  of  all  interest  in  his  estate  after  his  death. 

It  appears  that,  by  a  fortunate  speculation  and  subsequent 
rise  in  values,  the  estate  of  Mr.  Scott  was  largely  increased, 
and  at  the  time  of  his  death  amounted  to  about  $350,000.  It 
is  also  undisputed  that  Mr.  Scott  and  his  wife  lived  apart  to 
the  time  of  his  death.  The  validity  of  the  agreement  is  not  de- 
nied. It  is  settled  law  in  this  state  that  an  agreement  between 
husband  and  wife  to  live  separate  and  apart,  if  based  upon  a 
good  consideration,  and  reasonable  in  its  terms,  and  actually 
carried  into  effect  by  both  parties,  will  be  as  valid  and  binding 
upon  the  wife  as  upon  the  husband :  Hutton  v.  Button,  3  Pa. 
100 ;  Dillinger's  Ap.,  35  Pa.  357 ;  Hitner's  Ap.,  54  Pa.  110 ; 
Speidel's  Ap.,  107  Pa.  18 ;  Commonwealth  v.  Richards,  131  Pa. 
209.  The  validity  of  the  agreement  not  being  in  dispute,  it 
remains  to  consider  its  legal  effect.  Whatever  may  be  its  phrase- 
ology, it  is  not  to  be  supposed  for  a  moment  that  Mr.  Scott 
intended  to  make  a  settlement  of  a  considerable  portion  of  his  es- 
tate upon  his  wife,  and  at  the  same  time  allow  her  a  full  share  of 
the  balance  in  case  of  his  death.  No  matter  where  the  fault  may 
lie  in  cases  of  separation,  the  husband  does  not  usually  regard 
his  wife  as  a  saint,  and  make  a  provision  for  her  in  excess  of 
what  he  would  probably  do  for  a  wife  who  retained  his  affection 
and  respect ;  and,  so  far  as  the  wife  is  concerned  in  such  cases, 
it  is  safe  to  assume  that  she  intended  to  get  all  she  could.  But 
what  the  respective  parties  intended  is  not  of  much  moment, 
unless  such  intent  be  properly  expressed,  and  carried  out  by  apt 
words,  in  the  agreement  of  separation  itself. 
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The  release  above  cited  is  very  broad  in  its  terms.  It  releases 
the  said  Scott,  his  heirs,  executors*  administrators,  etc.,  "from 
all  liability  to  said  Olivia  R.  Scott  other  than  that  assumed 
by  hira  in  this  contract."  And,  further:  "They  also  release, 
acquit,  and  discharge  the  said  John  Scott  from  all  duties,  lia- 
bilities, and  obligations  of  every  kind  whatsoever,  which  other- 
wise she,  the  said  Olivia  R.  Scott,  might  or  could  claim  under 
or  by  virtue  of  the  marriage  relation  between  her  and  the 
said  John  Scott,"  etc.  Here  we  have,  firsts  a  release  to  Scott, 
his  heirs,  executors,  etc.,  from  all  liability  except  such  as  may 
arise  under  the  contract ;  and,  second^  from  all  duties,  liabilites, 
and  obligations  which  she  might  claim  by  virtue  of  the  mar- 
riage relation.  This  claim  is  made  upon  the  administrators 
of  Mr.  Scott's  estate  by  virtue  of  the  marriage  relation.  It 
can  arise  in  no  other  way.  It  is  not  a  claim  under  the  contract, 
but  against  and  in  defiance  of  it.  She  claims  as  widow,  and 
she  is  widow  only  by  virtue  of  the  marriage  relation.  We  are 
of  opinion  that  she  has  no  standing  as  widow  to  claim  a  share 
of  the  estate.  This  view  we  think,  is  fully  warranted  by  the 
terms  of  the  release.  Moreover,  we  have  no  doubt  it  is  in  ac- 
cord with  the  intention  of  the  parties  at  the  time  the  agreement 
was  executed. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  and  it 
is  ordered  that  distribution  be  made  in  accordance  with  this 
opinion.  C. 


Allegheny  N.  Bank,  Appellant,  v.  Bailey  et  al. 

Limited  partnership — D^ective  organization — Estoppel. 

A  creditor,  who  h|is  knowledge  of,  participates,  aids  and  assists  in  tho 
organization  of  a  limited  partnership  by  his  debtors  and  othei's,  and  sub- 
sequently, as  arranged  beforehand,  receives  the  bonds  of  tho  association 
in  payment  of  the  indebtedness,  is  estopped  from  alleging  a  defective 
organization  to  hold  the  members  liable  as  general  partners. 

Argued  Nov.  9, 1891.  Appeal,  No.  96,  Oct.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June 
T.,  1889,  No.  770,  on  verdict  for  defendant.  Before  Paxson, 
C.  J.,  Sterrett,  Green,  Williams  and  Mitchell,  JJ. 
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Assumpsit  by  the  Allegheny  National  Bank  against  "  James 
M.  Bailey,  Thomas  Fawcett,  Samuel  S.  Brown  and  James  L. 
Marshall,  who  survives  Hugh  Lee,  deceased,  late  partners  do- 
ing business  under  the  name  and  style  of  the  Keystone  Coal 
Company,  Limited,"  to  recover  upon  mortgage  bonds,  issued 
by  the  Keystone  Coal  Company,  Limited,  to  the  amount  of 
fifteen  thousand  dollars.     Issue. 

At  the  trial,  on  May  12,  1890,  the  execution  and  issuance  of 
the  bonds  having  been  shown,  evidence  introduced  by  the  de- 
fendants claimed  to  establish  a  defence  briefly  summarized  as 
follows : 

In  the  summer  of  1876,  Hugh  Lee  and  James  L.  Marshall 
were  carrying  on  a  coal  business  in  the  firm  name  of  Lee  & 
Marshall.  They  owned  an  undivided  one  half  interest  in  a 
coal  field  of  about  eleven  hundred  acres  in  Washington  county, 
Pa.,  the  legal  title  being  held  in  the  name  of  Hugh  Lee.  The 
other  half  interest  was  owned  by  James  M.  Bailey.  The  field 
as  a  whole  was  encumbered  by  liens  for  unpaid  purchase  money 
amounting  to  about  thirty  thousand  dollars. 

Lee  &  Mai-shall  were  largely  indebted  at  the  time  to  a  num- 
ber of  banks  in  Pittsburgh,  one  being  the  Allegheny  N.  Bank. 
Being  unable  to  pay  their  indebtedness,  they  were  granted  an 
extension  of  two  yeai^s ;  and,  under  an  arrangement  to  secure 
the  banks,  they  executed  a  mortgage  to  Thomas  Fawcett,  as 
trustee,  upon  their  one  half  interest  in  said  coal,  subject  to 
the  payment  of  their  one  half  of  the  purchase  money  liens. 

Befoi-e  the  extension  had  expired,  the  creditors,  including 
the  Allegheny  N.  Bank,  by  papers  executed  by  Lee  &  Marshall 
and  themselves,  agreed  to  accept  from  Lee  &  Marshall  a  con- 
veyance of  "  all  their  right,  title,  interest  and  claim  "  in  said 
coal  lands,  "  in  full  liquidation  and  payment  of  all  and  singu- 
lar the  claims  held  by  said  creditors  againSt  the  said  Lee  & 
Marshall."  It  thus  resulted,  as  was  claimed,  that  the  bank 
creditoi-s,  including  the  plaintiff,  became  the  owners  in  fee  of 
the  equitable  title  to  the  coal  field,  subject  to  the  purchase 
money  encumbrances.     The  coal  was  then  undeveloped. 

In  1878,  Hugh  Lee,  James  L.  Marshall,  James  M.  Bailey, 
Thomas  Fawcett  and  Samuel  S.  Brown  acquired  another  coal 
field  lying  in  whole  or  in  part  in  West  Virginia,  but  contigu- 
ous to  the  one  above  mentioned.     This  field,  called  the  lower 
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field,  contained  about  twelve  hundred  acres,  and  reached  to  a 
river  front  on  the  Ohio  opposite  Steubenville.  The  parties 
then  all  came  together,  in  an  effort  to  realize  by  putting  both 
coal  fields  into  one,  as  was  claimed.  Frequent  conferences 
were  held,  the  plaintiff  bank  being  represented  at  many  of 
them  by  its  president  Mr.  Cook,  or  by  its  cashier  Mr.  Mc- 
Candless. 

The  first  proposition  considered  was  to  form  a  corporation, 
and  that  the  banks  and  the  other  owners  interested  should 
convey  to  the  corporation  both  coal  fields,  and  receive  in  pay- 
ment for  their  interests  in  the  tract  capital  stock  in  the  cor- 
poration. This  scheme  was  abandoned,  one  reason  being,  as 
was  alleged,  that  the  banks,  being  national  banks,  doubted 
their  power  to  put  their  property  into  a  corporation  and  receive 
capital  stock  for  it.  Finally,  it  was  agreed  that  a  limited 
partnership  association  should  be  formed,  under  the  Act  of 
June  2,  1874,  P.  L.  271,  by  Bailey,  Fawcett,  Brown,  Lee  and 
Mai^shall ;  that  the  entire  capital  stock  thereof  should  be  paid 
by  the  conveyance  to  the  association  of  all  the  titles  to  both 
coal  fields,  and  that  mortgage  bonds  should  afterwards  be  is- 
sued, which  to  the  extent  of  their  claims  should  be  received  by 
the  banks,  and  secured  by  a  transfer  of  capital  stock. 

In  pursuance  of  the  foregoing,  a  limited  partnership  was 
formed  by  articles  and  statement  dated  February  17, 1879,  but 
recorded  on  October  1,  1879.  In  the  meantime,  however,  the 
conveyances  provided  for  had  been  made,  the  prior  liens  dis- 
charged, bonds  issued  and  secured  by  first  mortgage,  and  the 
original  trust  mortgage  to  Thomas  Fawcett,  to  secure  the 
banks  on  their  claims  against  Lee  &  Marshall,  satisfied.  Upon 
a  portion  of  the  mortgage  bonds  received  by  the  plaintiff  bank 
this  suit  was  brought.  For  the  organization  of  the  limited 
partnership,  alleged  in  this  case  to  have  been  defective,  and 
other  relative  matters,  see  Cock  v.  Bailey,  146  Pa.  328. 

After  Oct.  1,  1879,  the  Keystone  Coal  Co.,  Limited,  began 
the  development  of  its  property,  and  for  a  while  seemed  to  be 
in  a  prosperous  condition  ;  but  in  1883,  it  was  unable  to  meet 
the  interest  on  its  bonds  and  pay  its  matured  obligations,  and 
proceeded  to  liquidation  under  the  direction  of  the  court  of 
common  pleas  of  Washington  county,  to  No.  168  June  Term 
1883. 

Vol.  cxlvii — 8 
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The  foregoing  facts,  as  claimed  by  the  defendants  to  have 
been  established  by  the  evidence  adduced,  were  many  of  them 
Btrenuously  disputed  by  the  plain  tiflE. 

CoLLiEB,  J.,  charged  the  jury  in  part  as  follows : 
"  The  defence  is  this :  That  the  bank  had  a  security  securing 
the  debt  of  Lee  &  Marshall ;  that  they  had  it,  is  undisputed. 
That  it  was  proposed  by  the  bank,  when  there  was  talk  about 
forming  a  partnership, — ^for  Lee  &  Marshall,  who  had  gotten  in- 
to trouble,  could  not  go  any  further,  owed  these  debts — that  Mr. 
McCandless,  cashier,  or,  the  president  of  the  bank  at  that  time, 
proposed  in  conversation  that  they  should  get  some  more  land, 
form  a  corporation,  and  go  into  business ;  that  the  bank  had 
an  interest  in  this  land ;  that  they  would  go  in  with  the  defend- 
ants ;  and,  after  talking  it  over  they  concluded,  the  parties  con- 
cluded, Mr.  McCandless  or  Mr.  Cook,  some  of  them,  that  it 
would  not  do  to  go  into  a  corporation  on  account  of  taxes,  and 
they  would  not  go  in ;  that  is  the  defendants'  allegation.  That, 
then,  the  limited  partnership,  this  partnership,  was  talked  of 
and  proposed,  I  think  they  said,  by  Mr.  McCandless  or  Mr. 
Cook,  some  of  them ;  that  that  was  talked  over  and  they  ap- 
peared willing,  the  defendants  allege,  to  go  into  it,  understood 
all  about  it ;  and  then  having  considered  the  matter,  said  as  a 
national  bank  could  not  go  into  that  kind  of  business,  they 
could  go  on  with  a  limited  partnership,  form  a  limited  partner- 
ship, and  there  would  not  be  any  personal  liability  ;  that  they 
should  give  this  general  mortgage  to  secure  these  bonds,  and 
that  the  bank  would  take  the  bonds  for  their  debt,  and  the 
money  that  they  were  to  advance  to  pay  off  these  liens.  That 
is  the  theory  of  the  defendants.  They  have  oflFered  testimony 
sustaining  it.  Some  of  the  witnesses,  I  think  Mr.  Bailey,  says 
it  was  fairly  understood  all  the  way  through  by  the  ofl&cers  of 
the  bank ;  that  was  what  was  to  be  done ;  and  if  that  is  be- 
lieved, if  the  weight  of  evidence,  the  burden  being  on  the  de- 
fendant, is  that  there  was  such  an  agreement  to  take  these  bonds 
in  this  way  for  their  security,  that  would  estop  the  bank  from 
setting  up  a  pei*sonal  liability ;  that  is,  it  would  be  an  agree- 
ment that  they  take  these  bonds  secured  by  this  mortgage, 
and  would  not  look  to  the  defendants  individually.  [6] 

"  I  have  outlined,  gentlemen,  the  defence,  and  you  see  that  is 
the  main  question  in  the  case.     To  establish  that  there  was  an 
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agreement  that  would  estop  the  plaintiff,  the  burden  is  on  the 
defendants.  They  must  satisfy  you  clearly  of  that  from  the 
weight  of  the  evidence.  The  plaintiff  denies  it  in  toto^  and 
you  have  the  question  in  the  case ;  and  the  able  arguments  on 
both  sides  will  help  you  to  determine  that  question.  That  is 
the  only  question  in  the  case.  The  defendants  are  liable  to 
pay  these  bonds,  unless  they  can  satisfy  you  that  such  an  agree- 
ment was  made.  .  .  ." 
The  defendants  request  the  court  to  charge : 

1.  If  the  jury  believe  from  all  the  evidence  in  the  case  that 
the  Allegheny  National  Bank  agreed  with  the  defendants  and 
Hugh  Lee,  now  deceased,  that  a  limited  copartnership  should 
be  organized  in  the  mode  and  manner  in  which  the  Keystone 
Coal  Company,  Limited,  was  organized,  and  stock  and  bonds 
issued  as  were  issued  by  the  Keystone  Coal  Company,  Limited, 
then,  although  the  jury  should  find,  or  the  court  should  charge 
that  said  limited  copartnership  was  not  organized  in  accordance 
with  the  laws  of  the  state  of  Pennsylvania,  yet  the  bank  itself 
having  thus  agreed  to  the  organization  in  this  manner  would 
be  estopped  to  set  up  or  claim  that  such  an  organization  and 
issue  of  stock  and  bonds,  or  either,  created  a  general  paitner- 
ship  on  the  part  of  these  defendants.  Answer:  That  is  af- 
firmed, if  you  believe  the  facts  stated  in  the  point.  [4] 

2.  If  the  jury  should  find  that  the  Keystone  Coal  Company, 
Limited,  was  organized  at  the  request  of  the  plaintiff  and  other 
banks,  who  then  were  the  equitable  owners  of  a  large  tract  of 
coal,  and  that  the  mode  and  manner  of  the  formation  of  the 
partnership,  and  the  issuing  of  the  stock  and  bonds  was  deter- 
mined upon  piior  to  the  organization  of  the  company,  by  the 
Allegheny  National  B^k  and  these  defendants  and  others, 
and  in  pursuance  of  such  an  agreement  the  Keystone  Coal 
Company,  Limited,  was  organized  by  the  defendants,  and  bonds 
and  stocks  were  issued,  then  the  plaintiff  bank,  by  thus  request- 
ing and  consenting  beforehand  to  the  same,  would  be  estopped 
to  claim  that  the  limited  partnership  was  not  formed  in  accord- 
ance with  the  laws  of  the  state  of  Pennsylvania,  and  could 
not  recover  against  the  defendants  as  general  partners.  An- 
swer: AfiOrmed.  [5j 

Verdict  and  judgment  for  defendants.     Plaintiffs  appealed. 
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Errors  assiffned^  were  (4,  6)  the  answers  to  defendants* 
points ;  (6)  the  portion  of  the  charge  embraced  in  brackets. 

John  DcUzell  and  M.  A,  Woodward^  with  them  Lewis  McMuIr 
len  and  (7.  C.  Dickey^  for  the  appellant. — As  to  the  defective 
organization  of  limited  partnerships,  counsel  cited :  Vanhorn 
V.  Corcoran,  127  Pa.  265 ;  Maloney  v.  Bruce,  94  Pa.  249 ;  She- 
ble  V.  Strong,  128  Pa.  322 ;  Andrews  v.  Schott,  10  Pa.  55. 
That  knowledge  of  the  plaintiff  of  the  intention  to  form  a  lim- 
ited partnership,  in  which  the  lands  were  to  be  contributed 
towards  the  capital,  and  by  which  bonds  were  to  be  issued  to 
the  creditors  of  Lee  &  Mai-shall,  constituted  no  defence. 

D,  T.  Watson^  with  him  S.  A.  Mc  Clung ^  Hill  Burgwin^  O,  C. 
Burgwin  and  W.  W,  Wishartj  for  the  appellees,  cited:  Bates 
on  Lim.  Part.  §  73 ;  Lancaster  v.  Choate,  5  Allen,  630,  539 ; 
Robinson  v.  Mcintosh,  3  E.  D.  Smith,  221,  233,  234;  Hughes 
V.  Bank,  110  Pa.  428 ;  Horter  v.  SQliman,  3  W.  N.  406 ;  Dol- 
lar S.  Bank  v.  Burns,  87  Pa.  491 ;  Bryar's  Ap.  Ill  Pa.  90. 

Pbb  Cubiam,  January  4, 1892. 

This  was  an  attempt  to  hold  the  defendants  liable  as  geneiul 
partners,  upon  the  ground  that  the  limited  partnership  behind 
which'  they  seek  to  shelter  themselves  was  not  organized  in  the 
mode  designated  by  the  act  of  assembly.  The  whole  case 
turns  upon  the  knowledge  of  the  bank  of  the  organization  re- 
ferred to,  and  its  participation  therein.  This  question  of  fact 
was  fairly  submitted  to  the  jur}^  and  they  have  found  in  favor 
of  the  defendants.  It  needs  no  argument  to  show  that,  if  the 
^  bank  advised  and  assisted  in  the  organization  of  the  limited 
I  partnership,  it  cannot  now  allege  that  such  organization  was 
defective,  and  seek  to  hold  the  membera  liable  as  general  part- 
ners. Under  the  circumstances,  we  are  not  called  upon  to 
pass  upon  the  legal  effect  of  the  articles  of  association.  It  is 
BuflScient  to  say  they  are  good  as  against  the  plaintiff. 

Judgment  aflBrmed.  C. 
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Skiles,  Appellant,  v.  Dickson  et  al. 

Evidence — Fraud — Question  for  Jury, 

Of  the  two  assignors  of  a  mortgage,  one  testified  that  the  assignment  of 
it  to  a  garnishee  in  execution  attachment  was  made  without  full  consider- 
ation and  in  fraud  of  the  creditors  of  the  witness.  The  other  assignor 
and  the  assignee  both  testified  in  full  contradiction  thereof.  In  such  case, 
it  was  not  error  to  refuse  to  submit  the  question  of  fraud  to  the  jury. 

Argued  Nov.  9, 1891.  Appeal,  No.  816,  Oct.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Sept. 
T.,  1891,  No.  726,  on  verdict  for  garnishee.  Before  Paxson, 
C.  J.,  Stebrbtt,  Green,  Williams  and  Mitchell,  JJ. 

Henry  Skiles  issued  an  execution  attachment  from  a  judg- 
ment in  his  favor  against  Henry  Dickson,  to  No.  447  Sept. 
Term  1874,  and  summoned  Hill  Burgwin  as  garnishee.     Issue. 

At  the  trial  of  the  issue  on  the  plea  of  the  garnishee,  on 
Dec.  19,  1891,  it  was  shown  that  on  Nov.  80,  1879,  Dickson, 
the  debtor,  alleged  to  have  been  then  insolvent,  and  one  Burch- 
field,  assigned  to  Mr.  Burgwin,  the  garnishee,  certain  mort- 
gages in  which  they  each  had  an  equal  interest.  It  was  claimed 
that  this  assignment  was  fraudulent  as  to  Dickson's  creditors ; 
and,  as  evidence  thereof,  Dickson  testified  that  he  received 
nothing  for  his  interest  in  the  mortgages,  save  perhaps  a  release 
from  the  payment  of  a  claim  for  $126  held  by  Mr.  Burgwin 
for  attorney's  fees,  and  that  Mr.  Burgwin  promised,  upon  the 
collection  of  the  mortgages,  to  pay  over  the  surplus,  if  any, 
after  payment  of  his  claim,  to  Dickson's  wife.  Both  Mr.  Burg- 
win, the  assignee,  and  Burchfield  the  other  assignor  of  the 
mortgages,  testified  that  these  allegations  were  untrue  and  that 
the  assignment  was  bona  fide  in  payment  of  a  valid  claim  held  by 
Mr.  Burgwin  against  himself  and  Dickson  for  professional  ser- 
vices rendered  during  the  course  of  ten  years,  no  part  of  which 
had  been  paid  ;  that  the  mortgages  were  held  at  the  time  of  the 
assignment  by  a  third  person,  as  collateral  security  for  an  un- 
ascertained balance  on  another  large  mortgage ;  and  that,  to 
get  control  of  the  mortgages  under  the  assignment,  Mr.  Burg- 
win had  paid  a  lai'ge  sum  as  a  balance  due  to  the  prior  assignee. 

Stowe,  p.  J.,  instructed  the  jury  to  find  in  favor  of  the  gar- 
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nishee.     Verdict  and  judgment  for  garnishee.     Plaintiff  ap- 
pealed. 

Error  assignedy  was  the  charge  of  the  court. 

W.  L  Craig^  for  the  appellant,  cited :  Ettinger  v.  Jones,  139 
Pa.  218 ;  Redfield  Co.  v.  Dysart,  62  Pa.  62 ;  Krider  v.  Laffer- 
ty,  1  Wh.  303 ;  1  Greenl.  Ev.  §  279 ;  1  Whart  Ev.  §  928. 

John  S.  FerguBon^  for  the  appellee,  cited :  Horton  v.  Weaver, 
39  Leg.  Int.  99 ;  Small  v.  Ehrgood,  4  L.  T.  N.  S.  Pa.  61 ; 
Bear's  Est.,  60  Pa.  480. 

Per  Curiam,  January  4,  1892. 

Judgment  aflBrmed.  0. 


Rea  D.  Bell,  Appellant. 

WiH—Power — Bestraint  on  alienaUon — Fee^mple. 

Real  estate  was  devised  to  a  son  in  fee-simple,  *'  with  full  power  at  any 
time  during  his  life  to  ...  .  convey  the  same  in  fee-simple  "  to  another 
son ;  "  and  in  case  of  his  failure  "  so  to  convey,  **  then  after  his  death,^ 
over:  Held  that,  the  first  devisee  took  an  estate  in  fee-simple,  not  cut 
down  by  the  provisions  following. 

Argued  Nov.  9,  1891.  Appeal  No.  317,  Oct.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan. 
T.,  1891,  No.  5,  for  plaintiff  on  case  stated.  Before  Paxson, 
C.  J.,  Sterrbtt,  Green,  Williams  and  Mitchell,  JJ. 

On  September  4, 1891,  a  case  stated  was  filed  wherein  John 
Rea  was  plaintiff  and  James  R.  Bell  defendant,  setting  forth 
as  follows : 

"  Henry  Rea,  Sr.,  being  the  owner  of  the  lots  and  houses 
hereinafter  mentioned,  died  on  the  29th  day  of  Jan.,  1886, 
having  previously  made  his  will,  which  after  his  death  was 
duly  probated  and  registered,  by  which  will,  (a  copy  of  which, 
marked  exhibit  A,  is  hereby  attached  and  made  part  of  this 
case,)  amongst  other  things,  he  provided  as  follows,  viz. : 

" '  Fourth.  To  my  son,  John  Rea,  I  give  and  devise  all  those 
four  certain  houses  and  lots  situated  in  the  city  of  Pittsburgh, 
county  of  Allegheny,  and  state  of  Pennsylvania,  on  Crawford 
street,  between  Centre  and  Wylie  Avenues,  and  known  and 
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designated  as  numbers  ninety-two,  ninety-four,  ninety-six  and 
ninety-eight  Crawford  street ;  said  four  lots  having  a  total  front 
on  Crawford  street  of  forty-eight  feet,  and  extending  back  to  a 
four-foot  alley.  To  have  and  to  hold  the  same  to  him  and  his 
heirs  forever,  with  full  power  at  any  time  during  his  life,  to 
grant,  bargain,  sell  and  convey  the  same,  in  fee-simple  to  my 
son,  Heniy  Rea,  Jr.,  his  heirs  and  assigns  forever;  and  in  case 
of  his  failure  to  so  sell  and  convey  during  his  life,  then  after 
his  death,  I  give  and  devise  said  four  houses  and  lots  to  the 
lawful  issue  of  my  said  son,  John  Rea, — that  is,  male  issue  first, 
and  in  default  of  male  issue,  then  female  issue,  living  at  the 
time  of  the  death  of  my  said  son,  John  Rea ;  and  in  case  my 
said  son,  John  Rea,  should  die  without  having  exercised  the 
above  power  of  sale,  and  without  lawful  issue,  either  male  or 
female,  living  at  the  time  of  his  death,  then,  I  give  and  devise 
said  four  houses  and  lots  to  my  son  Henry  Rea,  Jr.,  his  heirs 
and  scssigns  forever '.  .  .  . 

"  *  Seventh.  It  is  my  will,  and  I  do  hereby  ordain  and  direct 
that  my  son,  Henry  Rea,  Jr.,  for  five  years  after  my  decease, 
or  longer  as  his  health  may  permit,  shall  act  as  agent  for  my 
wife  Isabella  and  my  son  John  in  the  management  and  control 
of  the  propery  which  I  have  by  this,  my  last  will  and  testament, 
devised  to  them,  and  shall  collect  all  rents  and  pay  all  taxes 
and  repairs  thereout,  and  shall  keep  said  property  in  good  repair 
and  insured,  for  which  said  services  as  agent  he  shall  be  allowed 
a  reasonable  compensation.  He  shall  also  render  statements 
and  settlements  of  his  management  of  said  propeity  on  the  fifth 
days  of  January,  April,  July  and  October  of  each  and  every 
year  during  the  time  he  has  control  of  said  property.' 

"On  the  seventh  day  of  February,  1889,  the  plaintiff,  the 
said  John  Rea,  by  agreement  in  writing,  a  copy  of  which 
marked  exhibit  B  is  hereby  attached  and  made  part  of  this  case, 
bargained  and  sold  the  said  four  houses  and  lots  to  the  defend- 
ant, James  R.  Bell,  and  agreed  to  convey  the  same  in  fee-simple, 
for  the  consideration  of  the  sum  of  ten  thousand  dollars,  pay- 
able on  the  delivery  of  the  deed,  and  subject  to  examinatitm  of 
title  by  the  said  defendant. 

*^  The  said  plaintiff  made,  executed  and  tendered  a  deed  in 
fee-simple  for  the  said  property  to  the  defendant,  and  demanded 
the  purchase  money  therefor,  as  provided  in  the  said  article  of 
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agreement ;  but  the  defendant  refused  to  accept  said  deed,  or 
pay  the  said  money,  on  the  ground  that  the  said  John  Rea, 
plaintiff,  was  not  the  owner  of  the  fee  in  said  four  houses  and 
lots  under  the  terms  of  the  devise  in  the  said  will  of  Henry 
Rea,  Sr. 

"  If  the  court  be  of  the  opinion  that  John  Rea,  the  plaintiff, 
took  an  estate  in  fee-simple  under  the  will  of  his  father  Henry 
Rea,  Sr.,  then  judgment  to  be  entered  for  the  plaintiff  for  the 
sum  of  ten  thousand  dollars,  with  interest  from  March  1, 1889 ; 
but,  if  not,  then  judgment  to  be  entered  for  defendant.  The 
costs  to  follow  the  judgement,  and  either  party  reserving  the 
right  to  sue  out  a  writ  of  error  therein." 

Mageb,  J.,  filed  an  opinion  in  part  as  follows : 

"  The  devise  is  to  John  Rhea  '  to  have  and  to  hold  to  him 
and  his  heirs  forever,'  with  full  power  to  convey  in  fee-simple 
to  Henry  Rhea,  Jr.;  thus  twice  expressing  in  unmistakable 
terms  the  intent  of  the  testator  to  devise  to  John  a  fee-simple 
estate.  Can  it  be  said  that  the  power  to  convey  a  fee-simple 
to  Heniy,  under  the  circumstances,  clearly  indicates  an  intent 
to  qualify  a  fee  ?  It  does  not  seem  so  to  me.  In  the  grant  he 
is  forbidden  nothing ;  and  it  would  be,  I  think,  a  forced  construc- 
tion to  hold  that  this  mention  of  Henry's  name  in  connection 
with  the  devise,  was  anything  more  in  effect  than  to  indicate 
in  making  a  sale,  that  his  son  Henry  should  be  preferred^  If 
a  sale  should  be  made,  aud  there  is  no  question  that  a  fee  could 
be  conveyed  to  Henry,  where  is  there  indicated  any  resti-aint 
put  upon  the  use  of  the  proceeds  of  the  sale  ?  And  that  cer- 
tainly ought  to  appear,  if  it  was  intended  by  the  will  that  John 
was  to  take  merely  a  life-estate  in  the  lands  thus  sold. 

"  If  it  be  true  that  there  is  nothing  in  the  wordtf  mentioned  to 
qualify  the  devise  of  a  fee-simple  estate,  then  the  subsequent 
portion  of  the  fourth  item  cannot  now  operate  as  a  qualification. 
If  John  had  the  power  to  sell  to  any  one,  as  I  have  indicated, 
then  there  has  been  no  failure  to  sell  by  John,  or,  his  death 
without  issue  living  the  only  contingencies  upon  which  John's 
issue,  or  Henry  and  his  heirs,  can  by  any  possibility  take  under 
the  terms  of  this  will,  the  portion  devised  to  John.  John  has 
made  a  sale  to  James  R.  Bell  of  an  estate  in  fee-simple,  and  we 
think  he  has  the  power  so  to  do  under  the  terms  of  his  father's 
will." 
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— Judgment  for  plaintiff  for  $10,000,  with  interest  from 
March  1,  1889 ;  defendant  appealed. 
Hrror  assigned  was  the  order  entering  judgment. 

Jos.  T.  Buchanan^  with  him  C.  (7.  Dickey^  for  the  appellant, 
cited:  Neave  v.  Jenkins,  2  Y.  414;  Coates  St.,  2  Ash.  12; 
Langley  v.  Heald,  7  W.  &  S.  96 ;  Eby  v.  Eby,  6  Pa.  461 ;  Jes- 
sup  V.  Smuck,  16  Pa.  327 ;  Nicholson  v.  Settle,  67  Pa.  384 ; 
Berg  V.  Anderson,  72  Pa.  87 ;  Hill  v.  Hill,  74  Pa.  173 ;  Mc- 
Gunnigle  v.  McKee,  77  Pa.  81 ;  Barnet  v.  Deturk,  48  Pa.  92 ; 
Leightner  v.  Leightner,  87  Pa.  146 ;  Shalters  v.  Ladd,  141  Pa. 
849. 

2>.  D.  Brace^  with  him  J.  M.  Shields^  for  the  appellee,  cited : 
1  Kent.  Com.  131 ;  McCullough  v.  Gillmore,  11  Pa.  872 ; 
Mc Williams  v.  Nisly,  2  S.  &  R.  613 ;  Mclntyre  v.  Mclntyre, 
123  Pa.  829 ;  Pepper's  Ap.,  120  Pa.  236 ;  Jauretche  v.  Proctor, 
48  Pa.  472;  Doebler's  Ap.,  64  Pa.  17 ;  Shalters  v.  Ladd,  141 
Pa.  366. 

Peb  Cublam,  January  4,  1892. 

We  are  of  the  opinion  that  John  Rea,  the  plaintiff,  took  an 
estate  in  fee-simple  to  the  real  estate  in  controversy,  under  the 
will  of  his  father,  Henry  Rea,  Sr.  Tlie  devise  is  to  John  Rea, 
^^his  heirs  and  assigns,  forever."  The  fee  thus  given  is  not  cut 
down  by  what  immediately  follows.  The  greatest  effect  that 
can  be  given  to  the  subsequent  language  of  the  will,  is  that  it 
is  in  restraint  of  alienation,  and,  under  all  the  authorities,  void. 

Judgment  aifirmed.  C. 


Landwehr's  Estate.     Chadwick's  Appeal. 

WiU — CHfi  to  children  as  a  class — After-bom  children. 

Property  was  given  by  a  will  to  the  testator^s  executors,  with  directions 
to  sell  the  same  and  pay  one  fourth  the  net  proceeds  thereof  to  the  chil- 
dren of  testate r^s  son.  At  the  testator's  death,  the  son  had  seven  children ; 
two  others  were  bom  afterward  and  before  distribution :  Held  that  the 
gift  being  immediate  to  the  children  as  a  class,  only  those  in  existence  at 
the  testator's  death  could  paiticipate.  As  a  discretionary  power  of  sale, 
vested  in  the  trustees,  was  to  be  exorcised  in  a  reasonable  time,  the  ordi- 
nary delay  in  actual  distribution  would  not  operate  to  let  in  after-bom 
diildren. 
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Argued  Nov.  10,  1891.  Appeal,  No.  318,  Oct.  T.,  1891,  by 
J.  M.  Chadwick,  guardian,  from  decree  of  O.  C.  Allegheny  Co., 
Dec.  T.,  1890,  dismissing  exceptions  to  adjudication.  Before 
Paxson,  C.  J.,  Sterrbtt,  Green,  Williams  and  Mitchell, 
JJ. 

On  December  1,  1890,  the  third  partial  account  of  E.  H. 
Myers  and  John  R.  Baum,  executors  of  the  will  of  B.  H. 
Landwehr,  deceased,  showing  a  balance  of  $25,740.21,  for  dis- 
tribution, was  confirmed  nisi.  The  confirmation  having  been 
made  absolute,  the  account  was  called  for  audit  on  Decem- 
ber 18, 1890. 

At  the  audit,  it  was  shown  that  the  testator  died  on  Decem- 
ber 28,  1880,  leaving  a  will  dated  November  18, 1878,  duly 
admitted  to  probate.  Said  will,  after  providing  for  the  pay- 
ment of  testator's  debts,  etc.,  and  for  certain  pecuniary  lega- 
cies, proceeded : 

"  Fourth.  All  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  I  give,  bequeath  and  devise  as  fol- 
lows, to  wit :  To  John  R.  Baum  and  Ernest  Henry  Myers,  my 
sons-in-law,  my  executors  hereinafter  named,  who  are  to  sell 
the  same  as  soon  after  my  decease  as  they,  my  executors,  shall 
think  fit  and  expedient,  for  such  price  or  prices  and  upon  such 
terms  as  they  may  deem  best,  and  in  such  quantities  as  may 
suit  purchasers,  but  in  such  manner  as  may  be  approved  of  by 
the  judgment  of  said  executors ;  and  of  the  net  proceeds  there- 
of pay  one  fourth  thereof  to  the  children  of  my  son,  B.  Henry 
Landwehr,  or  the  survivors  of  them;  one  other  fourth  part 
thereof  pay  to  my  daughter,  Amelia  Myers,  wife  of  Ernest 
Henry  Myers ;  and  the  remaining  half  part  thei-eof  pay  to  my 
daughter  Sophia,  the  wife  of  said  John  R.  Baum. 

"  And  to  effect  the  foregoing  purposes  I  do  give  unto  my 
said  executors  full  possession  and  jiuthority  to  sell  and  convey 
the  said  real  estate,  and  to  execute  conveyances  thereof  in  fee- 
simple  or  otherwise,  without  the  intervention  of  any  cotu't  for 
that  purpose,  to  the  purchaser  or  purchasers.^' 

It  was  shown,  also,  that  at  the  time  of  the  death  of  the  testa- 
tor, his  son,  B.  Henry  Landwehr,  had  seven  children.  After- 
ward, and  before  distribution,  two  other  children  were  born  to 
him,  to  wit,  Charles  E.  Landwehr  and  Ada  C.  Landwehr,  who 
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at  the  time  of  distribution  were  represented  by  James  M.  Chad- 
wick^  their  guardian. 

After  hearing,  the  auditing  judge  filed  an  adjudication  award- 
ing the  share  provided  for  the  children  of  B.  Henry  Landwehr 
to  those  children  who  were  in  existence  at  the  time  of  the  tes- 
tator's death,  excluding  those  born  afterward  and  before  distri- 
bution. 

To  the  distribution  reported,  James  M.  Chadwick,  guardian 
of  Charles  E.  and  Ada  C.  Landwehr,  filed  exceptions,  alleging 
that  the  court  erred : 

1.  In  excluding  the  said  minor  children,  exceptant's  wards, 
from  the  distribution  made. 

2.  In  not  holding  and  so  decreeing  that  said  children  should 
be  admitted  to  a  pai*ticipation  in  the  distribution,  and  to  take  an 
equal  share  with  the  other  children  of  B.  Henry  Landwehr. 

Hawkins,  P.  J.,  filed  the  following  opinion : 

There  is  a  settled  rule  of  construction  that  an  immediate  gift 
to  children,  as  a  class,  includes  only  those  who  are  in  existence 
at  date  of  testator's  death,  but  that  where  a  particular  estate  or 
interest  carved  out  with  a  gift  over,  the  limitation  in  remainder 
will  embrace  as  well  those  living  at  testator's  death  as  those  who 
shall  subsequently  come  into  existence  before  the  period  fixed 
for  distribution :  Minnig  v.  Batdorff,  5  Pa.  503 ;  Gross's  Est., 
10  Pa.  860 ;  Covins'  Ap.,  124  Pa.  10 ;  Hawkins  on  Wills,  68. 

Tested  by  this  rule,  only  those  "  children  "  of  B.  Henry  Land- 
wehr who  were  living  at  the  date  of  testator's  death,  are  entitled 
to  take.  The  gift  is  immediate  ;  and,  while  actual  possession 
is  postponed  until  sale,  postponement  is  for  convenience  of  dis- 
tribution ;  the  possession  of  their  trustees  being  purely  legal,  is 
their  possession.  As  the  discretionary  power  of  sale  vested 
in  the  trustees  must  be  exercised  within  a  reasonable  time,  the 
delay  in  actual  distribution  is  such  as  would  take  place  in  ordi- 
nary cases  of  administration,  and  will  not  operate  to  let  in 
subsequently  born  children :  Hagger  v.  Payne,  23  Beav.  479. 

The  exceptions  must  therefore  be  dismissed  at  the  cost  of 
exceptant. 

The  exceptant  appealed. 

Error  assigned  was  the  dismissal  of  the  exceptions. 

Walter  M.  lAndsay^  for  the  appellant,  cited :  Haskins  v.  Tate, 
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25  Pa.  249;  Rudebaugh  v.  Rudebaugh,  72  Pa.  271 ;  Minnig  v. 
Batdorfif,  5  Pa.  505 ;  2  Jarman  on  Wills,  155  n. ;  12  Am.  & 
Eng.  Encyc.  of  Law,  61 ;  Woerner  on  Administration,  §  484 ; 
Delaney  v.  McCormack,  88  N.  Y.  174 ;  25  Hun  574 ;  Schooler 
on  Wills,  71,  72,  468,  529 ;  Ross  v.  Drake,  37  Pa.  875. 

James  FitzaimmanSj  for  the  appellees,  filed  no  printed  brief. 

Pee  Curiam,  Januaiy  4,  1892. 

This  decree  is  affirmed  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  the 

Appeal  dismissed,  at  the  costs  of  the  appellant.  C. 
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Qualters'  Estate.     Qualters'  Appeal. 

Presumption  as  to  money  in  bank  in  toife^s  name. 

Money  deposited  in  a  bank  in  the  name  of  a  wife  is  prima  facie  the 
loney  of  the  wife.  When  claimed  by  her  husband,  on  her  decease,  the 
•urden  is  on  him  to  overcome  the  presumption  by  proof  that  it  was  his 
property,  and  in  this  instance  the  evidence  submitted  was  insufficient  for 
that  purpose. 

Mistake — Correction  of  account 

If  the  money  in  controversy  really  belonged  to  the  husband,  but  was 
charged  in  his  account  as  administrator  of  his  wife  by  mistake  or  in  igno- 
rance of  his  rights,  the  court  might  have  permitted  him  to  withdraw  it 
from  the  account:  Marshall  v.  Hoff,  1  W.  440 ;  Miller's  Ap.,  84  Pa.  891 ; 
High's  Est.,  136  Pa.  236. 

Argued  Nov.  10,  1891.  Appeal  No.  828,  Oct.  T.,  1891,  by 
M.  Qualters,  from  decree  of  O.  C.  Allegheny  Co.,  June  T., 
1891,  No.  26,  dismissing  exceptions  to  adjudication.  Before 
Paxson,  C.  J.,  Stbbrbtt,  Green,  Williams  and  Mitchell, 
JJ. 

On  June  30, 1891,  the  account  of  Martin  Qualters,  adminis- 
trator of  the  estate  of  his  wife,  Ann  Qualters,  deceased,  was 
called  for  audit. 

At  the  hearing,  it  was  made  to  appear  that  the  administrator 
had  filed  his  account  on  April  22, 1891,  charging  himself,  inter 
alia,  with  "  March  19,  1890,  to  cash  from  Dollar  Savings  Bank, 
f8,490.41,"  and  showing  balance  for  distribution  of  $2,777.01. 
By  a  memorandum  placed  upon  the  account,  the  accountant 
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claimed  this  entire  balance  as  being  of  his  individual  estate, 
stating  that  the  deposit  in  the  Dollar  Savings  Bank  was 
of  his  own  moneys  held  by  the  decedent  as  trustee  for  him, 
and  that  he  had  been  compelled  to  take  out  letters  of  admin- 
istration "  in  order  to  maintain  his  rights."  It  was  noted  on 
the  inventory,  also,  that  the  fund  was  claimed  by  the  account- 
ant in  his  own  right.  The  deposit  in  the  savings  bank  was  in 
the  name  of  the  wife  alone. 

On  June  9,  1891,  exceptions  were  filed  by  distributees  to  the 
claim  made  by  the  accountant. 

After  hearing  and  argument  on  the  evidence,  the  auditing 
judge,  Over,  J.,  filed  the  following  adjudication : 

The  decedent,  Ann  Qualters,  was  the  wife  of  Martin  Qual- 
ters,  the  accountant.  In  his  account,  he  charges  himself  with 
t3,490.41,  amount  deposited  in  the  Dollar  Savings  Bank  in  her 
name,  and  $216  rents  collected  from  a  lease  made  by  Mrs. 
Schenley  to  her.  By  memoranda  indorsed  on  the  inventory 
and  account,  he  alleged  that  the  decedent  held  this  money  and 
the  leasehold  in  trust  for  him,  and  upon  the  audit  claimed  that 
the  fund  should  be  distributed  to  him.  The  next  of  kin  object 
to  this  claim :  (1)  That  this  court  has  not  jurisdiction  ^  and 
(2)  that  the  evidence  is  not  sufficient  to  sustain  it. 

1.  The  legal  title  to  the  money  deposited  in  the  Dollar  Sav- 
ings Bank  and  to  the  leasehold,  was  in  the  decedent,  and  at 
her  death  descended  to  her  administrator,  subject  to  any  equi- 
table title  of  her  husband  which  might  exist.  Upon  his  theory 
of  the  case,  had  she  not  been  his  wife,  he  could  have  sustained 
an  action  against  her  in  her  lifetime  to  recover  the  money ;  and 
he  claims  now  as  a  creditor,  having  a  lien  upon  it  by  reason  of 
an  alleged  trust. 

If  the  trust  were  established,  it  might  also  be  said  that  the 
fund  was  wrongfully  included  in  the  account,  and  that  this  case 
belongs  to  the  same  class  as  Marshall  v.  Hoff,  1  W.  440,  and 
Miller's  Ap.,  84  Pa.  891,  which  establish  the  exceptions  to  the 
rule  laid  down  in  McBride's  Ap.,  72  Pa.  480.  See,  also,  opinion 
of  Paxson,  C.  J.,  High's  Est.,  186  Pa.  286. 

The  objection  to  the  jurisdiction  of  the  court  does  not,  there- 
fore, seem  to  be  well  founded. 

2.  But  the  objection  that  the  claim  is  not  sustained  by  the 
evidence  seems  to  be.     There  are  two  presumptions  against  it. 
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The  first  is  that  the  money  and  leasehold  were  originally  the 
separate  estate  of  the  decedent ;  and  the  second,  that,  if  not, 
they  were  a  gift  by  the  husband  to  her :  Earnest's  Ap.,  106  Pa. 
817. 

To  overcome  the  first,  the  claimant  showed  that  he  had  given 
his  wife  money  on  several  occasions,  but  the  amounts  are  indefi- 
nite, and  it  does  not  appear  what  disposition  was  made  of  it. 

His  employment  was  irregular,  and  his  earnings  may  not 
have  been  more  than  sufficient  to  support  the  family.  It  also 
appears  that  she  had,  prior  to  her  marriage  to  him,  some  money 
of  her  own,  and  that  subsequently  to  their  marriage  she  received 
from  one  of  her  childi^en  by  a  former  marriage,  money  earned  by 
him.  There  is  no  apparent  reason  why  the  money  should  not 
have  be^n  deposited  in  Martin  Qualters'  name,  if  it  was  his, 
nor  why  the  Schenley  lease  should  not  have  been  made  to  him, 
if  purchased  with  his  money.  He  acted  for  his  wife  in  obtain- 
ing the  last  renewal,  signed  her  name  to  the  lease,  had  full 
knowledge  that  it  was  made  to  her  and  made  no  objections. 
It  is  clear,  therefore,  that  he  has  failed  to  overcome  the  first 
presumption. 

But,  even  if  he  had,  the  evidence  is  not  sufficient  to  rebut  the 
presumption  of  a  gift  to  the  wife.  The  only  evidence  upon 
this  point  is  that  of  Mrs.  Whalen,  a  daughter  of  the  claimant 
and  step-daughter  of  the  decedent,  who  testified  that,  upon 
different  occasions,  she  had  seen  her  father  give  the  decedent 
money,  and  heard  him  say  to  her,  "  old  lady  take  this  and  put 
it  away ; "  and  that  he  told  her  to  save  it  for  him  and  probably 
they  would  be  able  to  get  a  place.  She  did  not  testify  as  to 
the  amounts  given,  nor  how  often,  and  does  not  fix  definitely 
the  time ;  but  the  inference  from  her  testimony  is  that  it  is 
more  than  twenty  years  since  it  occurred.  Taking  this  evidence 
in  connection  with  the  fact  that  a  place  was  purchased  with  his 
knowledge,  in  her  own  name,  and  that  the  bank  account  also 
stood  in  her  name  since  the  17th  day  of  August,  1872,  it  is 
certainly  not  sufficent  to  rebut  the  presumption  of  a  gift  to  the 
wife. 

The  contention  that  the  claimant  was  a  competent  witness 
to  prove  his  claim  is  not  well  founded.  He  does  not  claim  by 
devolution,  but  adverse  to  the  estate,  alleging  that  the  fund 
was  held  by  the  decedent  as  his  trustee :  McBride's  Ap.,  supra. 
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— A  distribution  having  been  reported,  in  accordance  with 
the  foregoing  adjudication,  the  accountant  filed  exceptions 
alleging  that  the  auditing  judge  erred : 

1.  In  sustaining  the  first  and  second  exceptions  on  part  of 
exceptants,  filed  to  the  account.  [4] 

2.  In  concluding  that  Martin  Qualters  claimed  the  fund  as  a 
creditor  having  a  lien  upon  it  by  reason  of  an  alleged  trust.  [4] 

3.  In  finding  that  the  evidence  was  not  sufficient  to  rebut 
the  presumption  of  gift  to  the  wife.  [4] 

4.  In  refusing  the  motion  of  Martin  Qualters  to  amend,  and 
not  awarding  the  fund  to  him  as  therein  set  forth,  he  claiming 
the  fund  individually,  and  that  he  made  his  wife  the  custo- 
dian of  the  fund  during  existence  of  marital  relation.  [4] 

5.  In  adjudging  distribution  of  the  fund  to  the  exceptants, 
and  not  decreeing  the  whole  fund  to  Martin  Qualters.  [4] 

Said  e'xceptions  having  been  argued  before  the  court  in  banc, 
the  court,  Oyer,  J.,  on  September  18, 1891,  filed  the  following 
opinion  : 

Unless  this  case  can  be  distinguished  from  McDermott's  Ap., 
106  Pa.  808,  the  decree  heretofore  made  is  erroneous,  so  far  as 
it  relates  to  the  money  deposited  in  the  Dollar  Savings  Bank. 
There  seems,  however,  to  be  a  marked  distinction  between  the 
two  cases.  In  McDermott's  Appeal  it  appeared  that  the  hus- 
band was  illiterate,  while  the  wife  was  not ;  that  the  moneys 
deposited  were  realized  from  a  business  carried  on  by  him,  and 
that  at  the  time  he  went  into  business  he  had  real  estate  valued 
at  $2,000,  which  he  sold.  In  this  case,  both  husband  and  wife 
were  illiterate,  and  he  does  not  appear  to  have  ever  had  any 
property  or  money,  except  his  wages  as  a  laborer,  whilst  his 
wife  had  money  prior  to  her  marriage  to  him. 

The  testimony  shows  that,  when  she  was  the  widow  of  Capt. 
O'Day,  residing  in  Ireland,  she  owned  the  leasehold  of  a  tract 
of  land,  kept  horses  and  cows,  and  sold  milk ;  that  she  sold 
the  leasehold  before  she  left  Ireland,  and  there  ahd  here,  before 
her  marriage  to  Qualters  in  1860  and  subsequently,  loaned 
small  amounts  of  money.  She,  also,  prior  to  her  marriage, 
kept  a  small  store,  and  her  children  by  a  former  marriage 
earned  money  selling  papers.  The  account  in  the  Dollar  Sav- 
ings Bank  stood  in  her  name  since  it  was  opened  in  August, 
1872  ;  and  whilst  there  is  no  dii-ect  evidence  that  her  husband 
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knew  the  deposits  were  made  in  her  name,  it  is  highly  proba- 
ble he  did. 

In  Bachman  v.  Killinger,  55  Pa.  414,  it  was  held  that  the 
possession  by  the  wife  of  the  husband's  moneys  is  very  slight 
evidence  of  the  transfer  of  the  ownership.  If  the  mere  posses- 
sion by  the  wife  of  money  admitted  to  have  been  originally 
the  husband's  is  slight  evidence,  surely  these  facts  are  much 
stronger  evidence  that  the  deposits  belonged  to  the  decedent's 
separate  estate,  or  that  the  money  deposited  was  a  gift  from 
her  husband,  and  would  cast  the  burden  of  proof  upon  her 
husband  to  show  (1)  that  it  was  his  money,  (2)  that  it  was 
not  a  gift. 

To  sustain  his  claim  he  offered  evidence  showing  his  em- 
ployment about  steamboats  and  coal  barges,  when  they  were 
running,  and  at  other  work  as  a  laborer,  and  that  upon  several 
occasions  he  gave  his  wages  to  his  wife.  It  is  evident  that  his 
employment  was  somewhat  irregular,  and  it  is  probable  that 
the  money  he  gave  his  wife  would  not  be  more  than  sufficient 
to  keep  his  family.  James  Adley,  a  witness  called  by  the 
claimant  who  frequently  worked  with  him,  admitted  that  they 
could  not  make  a  very  good  living.  The  inference  from  Mrs. 
Whalen's  testimony,  is  that  her  step-mother  kept  the  money 
received  from  the  claimant,  about  the  house,  and  there  is  no 
evidence  that  she  ever  deposited  it;  and,  as  the  testimony 
offered  by  him  in  regard  to  giving  money  to  his  wife  relates  to 
a  period  anteiior  to  the  opening  of  the  bank  account,  its  ten- 
dency is  not  to  show  that  it  is  embraced  in  the  deposits,  but 
that  it  was  used  to  purchase  the  Schenley  leasehold. 

In  1871,  Mrs.  Qualters  had  one  thousand  two  hundi*ed  dol- 
lars in  her  possession,  which  she  told  Mrs.  Carroll  was  her  own 
and  children's  hard-earned  money.  With  it,  and  six  hundred 
dollara  bon-owed  bj''  her  personally,  she  purchased  a  Schenley 
leasehold  having  the  houses  erected  thereon.  The  lease  was 
given  as  security  for  the  loan  and  she  repaid  it.  Her  husband 
was  a  party  to  the  negotiations,  and  without  doubt  had  full 
knowledge  that  the  assignment  of  the  lease  was  made  to  her; 
and  subsequently,  on  the  first  daj*^  of  April,  1886,  when  his 
wife  by  reason  of  sickness  could  not  go  to  the  Schenley  office 
to  have  the  lease  renewed,  he  went  and  had  it  renewed  in  her 
name.     Mrs.  Qualters  collected  the  rents  and  paid  the  taxes. 
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If  the  money  used  in  the  purchase  was  earned  by  her  and 
her  children  subsequently  to  her  man-aige  to  the  claimant,  all 
of  it  perhaps  legally  belonged  to  him,  as,  although  they  were 
not  his  children,  they  were  minors  and  seem  to  have  been 
members  of  his  family.  But,  if  this  be  true,  he  could  relin- 
quish his  right  to  their  and  his  wife's  earnings,  which  would 
have  been  highly  equitable.  The  fact  that  he  permitted  her 
to  use  the  money  to  purchase  the  leasehold  and  take  the  title 
in  her  name,  would  be  very  satisfactory  evidence  of  such  relin- 
quishment. 

If  the  burden  of  proof  be  upon  the  claimant,  the  evidence  is 
not  sufficient  to  find  that  any  of  the  money  given  by  him  to 
his  wife  was  used  in  the  purchase  of  the  leasehold.  But,  even 
if  it  had  been  purchased  with  money  so  given,  under  the  facts 
of  this  case  and  the  authority  of  Earnest's  Ap.,  106  Pa.  317, 
the  title  to  the  leasehold  vested  absolutely  in  the  decedent. 
The  bank  account  was  not  opened  until  the  next  year  after 
the  purchase  of  the  lease,  and  it  was  claimed  upon  the  argu- 
ment by  Qualters'  counsel,  that  the  rents  realized  from  it  com- 
prised the  deposits.  It  is  very  probable  this  is  the  fact ;  and 
if  it  be,  as  the  leasehold  was  the  property  of  Mrs.  Qualters,  it 
would  follow  that  the  rents  and  deposits  were  also.  The  only 
direct  evidence  as  to  the  source  of  the  money  deposited,  is  that 
of  Mrs.  BulUster,  to  the  effect  that  Mrs.  Qualters  told  her  it 
was  money  she  and  the  children  earned  after  they  grew  up. 
Mrs.  Bullister  also  said  some  rents  of  the  houses  went  into  the 
bank.  Very  little  weight  is  to  be  attached  to  loose  declaiu- 
tions  of  this  kind.  But,  even  if  the  deposits  were  made  up  in 
part  of  the  earnings  of  Mrs.  Qualters  and  her  children,  the 
fact  that  her  husband  did  not  claim  them,  but  allowed  her  to 
deposit  them  in  her  own  name,  would  be  sufficient  evidence 
that  he  relinquished  his  right  to  them. 

A  very  careful  consideration  of  all  the  testimony  leads  to  the 
conclusion  that  the  exceptions  to  the  decree  are  not  well 
taken  and  should  be  dismissed. 

The  accountant  appealed. 

£rrar  assigned  was  the  dismissal  of  the  exceptions. 

Charles  A.  Sullivan^  for  the  appellant,  cited :  McDermott's 
Vol.  oxLvn — 9 
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Ap.,  106  Pa.  367;  Parvia  v.  Capewell,  45  Pa.  89;  WiUiams's 
Ap.,  106  Pa.  116. 

John  S.  Fergvson^  with  him  Joseph  Crovm  and  D.  (7.  Reardon^ 
for  the  appellees. 

Pbb  Curiam,  January  4, 1892. 

If  the  money  in  controversy  really  belonged  to  the  appellant, 
Tind  had  been  included  in  his  account  as  administrator  of  his 
wife's  estate,  by  mistake  or  through  ignorance  of  his  rights, 
the  court  below  would  doubtless  have  allowed  him  to  withdraw 
it  from  said  account :  Marshall  v.  Hoff,  1  W.  440 ;  Miller's 
Ap.,  84  Pa.  391 ;  High's  Est.,  136  Pa.  236.  The  difficulty  is 
the  appellant  has  failed  to  establish  a  trust.  Prima  facie  the 
money  belonged  to  appellant's  wife  in  whose  name  it  had 
been  deposited,  and  the  presumption  thus  raised  has  not  been 
overcome. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  cost 
of  the  appellant.  C. 


Davis,  Appellant,  v.  Jefferson  Gas  Co. 

Eminent  domain — Pipe  lines— SvJbjacent  fmpporU 

Corporations  appropriating  land  under  the  right  of  eminent  domain,  for 
an  easement  of  way  for  a  pipe  line  for  the  transportation  of  natural  gas, 
may  insist  on  the  right  of  subjacent  support  from  underlying  coal  strata, 
with  all  its  incidents ;  and  it  matters  not  whether  the  surface  and  the  un- 
derlying coal  are  owned  by  the  same  or  by  different  persons. 

Damages — Value  of  tract  as  a  whole. 

This  right,  in  its  effect  upon  the  tract  over  which  it  is  exercised,  is  an 
element  for  consideration,  in  proper  cases,  in  the  ascertainment  of  compen- 
sation to  the  coal  owner;  not,  however,  by  estimating  the  value  of  the  coal 
supposed  to  be  necessary  to  remain  to  afford  that  support,  but  by  consider- 
ing the  extent  to  which  the  value  of  the  tract  lis  a  whole  is  affected. 

Circumstaaices  considered  in  estimating  damages. 

The  character  of  the  soil  in  which  the  line  is  laid,  the  depth  of  the  line 
from  the  surface,  its  proximity  to  the  underlying  coal,  the  danger  of  sur- 
face subsidence  when  the  coal  is  removed,  the  probable  breaking  of  the 
line  and  the  danger  of  gas  escaping  into  the  mine,  may  also  be  taken  into 
consideration,  in  proper  cases,  as  affecting  the  general  market  value  of 
the  tract. 

Jielease — Estoppel — Risk  cf  injury  to  mine. 

Though  a  release  by  the  corporation  of  its  right  to  damages  for  injury 
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to  its  lines  by  the  removal  of  the  underlying  coal,  may  operate  as  an  es- 
toppel against  a  claim  by  the  corporation  for  such  damages,  yet  such  re- 
lease will  be  ineffective  as  against  the  coal  owner^s  right  to  compensation 
for  the  risk  of  injuries  to  the  mine  in  the  operation  of  the  pipe  line :  Per 
Mr.  Justice  Stsbrbtt. 

Argued  Oct.  28, 1890.  Reargued  Nov.  10, 1891.  Appeal, 
No.  54,  Oct.  T.,  1890,  by  plaintiff,  from  judgment  of  C.  P. 
No.  1,  Allegheny  Co.,  June  T.,  1889,  No.  162,  on  verdict  for 
plaintiff.  Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Wil- 
liams, McCoLLiTM  and  Mitchell,  JJ.,  on  the  argument.  Be- 
fore Paxson,  C.  J.,  Sterrett,  Green,  Williams^  and 
Mitchell,  JJ.,  on  the  reargnment. 

On  May  18,  1889,  an  appeal  was  entered  by  the  Jefferson 
Gas  Company  from  the  report  of  viewers  appointed  to  deter- 
mine the  damages  caused  to  the  land  of  Mary  Davis,  by  the 
laying  of  said  company's  pipe  line  thereon,  for  the  transportation 
of  natural  gas.  Subsequently,  an  issue  was  formed  wherein  the 
said  Mary  Davis  was  plaintiff  and  the  gas  company  defendant. 

At  the  trial  on  February  12,  1890,  F.  O.  Wolf  was  called 
and  examined  as  a  witness  for  the  plaintiff : 

"  Q.  Do  you  know  the  depth  about  which  this  pipe  line  is 
laid  in  the  ground  ?  "     Objected  to. 

PlaintiflTs  counsel :  "The  purpose  is  to  show  the  effect  on 
the  land  through  which  it  runs." 

By  the  Court :  "  I  will  not  let  it  go  in,  if  the  purpose  is  to 
show  its  approximation  to  the  coal  vein,  to  show  the  danger, 
when  the  mine  is  opened,  of  the  gas  escaping  and  getting  into 
the  coal  mine ;  and  I  exclude  it  all." 

Plaintiffs  counsel  then  proposed  to  prove  the  "  character  of 
the  soil  through  which  defendant's  line  runs,  the  depth  of  the 
line  below  the  surface  of  the  ground,  the  proximity  of  defend- 
ant's line  to  the  surface  of  the  underlying  coal,  the  danger  of 
the  surface  falling  in  when  the  coal  is  removed,  the  probable 
breaking  of  defendant's  pipes,  the  danger  of  gas  escaping  into 
plaintiffs  mine ;  and  that,  for  the  purpose  of  showing  the  gen- 
eral depreciation  in  the  market  value  of  the  plaintiffs  prop- 
erty."    Objected  to  as  incompetent  and  irrevelant. 

By  the  Court :  "  You  can  show  all  excepting  the  danger  to 
the  coal  from  the  escaping  gas."     Exception.  [4] 

It  was  then  shown  that  the  depth  of  the  pipe  line  from  the 
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surface  was  about  three  feet,  tiie  average  distance  from  the 
pipe  line  to  the  surface  of  the  underlying  coal  was  about  thirty 
to  thirty-five  feet,  some  places  more,  some  places  less,  and 
where  the  coal  cfopped  out,  it  was  nothing ;  that  if  the  coal 
should  be  taken  out,  it  would  have  the  effect  of  making  the 
ground  slip  more,  because  it  was  a  hill-side.  Other  testimony 
made  it  appear  that  the  plaintiffs  farm  contained  about  eight 
acres,  and  was  underlaid  with  coal,  all  but  about  five  acres 
having  been  mined  out.  Both  surface  and  coal  were  owned  by 
the  plaintiff.  The  gas  company  had  appropriated  a  strip  of  the 
surface  seven  hundred  and  ten  feet  long  and  ten  feet  wide. 
Testimony  was  offered  and  admitted  showing  the  quantity  of 
coal  necessary  to  be  left  unmined,  to  afford  proper  support  to 
the  defendant's  appropriation. 

At  the  close  of  the  testimony,  the  court,  Stowb,  P.  J.,  hav- 
ing read  the  points  presented,  charged  the  jury  in  part  as  fol- 
lows: 

Answeiing  these  points  is  a  good  deal  like  what  Judge  Mo- 
Clure  called  shooting  on  the  wing ;  but  I  will  answer  tibem  so 
they  will  go  on  the  record,  and  whether  they  are  right  is  a 
matter  for  serious  consideration.  My  ideas  as  to  the  principles 
governing  the  case  are  very  distinct,  and  I  will  explain  them 
in  a  general  charge,  and  then  answer  the  points.  .  .  . 

In  this  case,  the  great  question  is  the  amount  of  damages 
done.  This  pipe  line  runs  across  the  property  of  the  plaintiff. 
Of  course,  it  does  him  damage,  because  it  takes  a  certain 
amount  of  his  property,  a  strip  of  some  seven  hundred  and  ten 
feet  in  length,  by  ten  feet  in  width.  .  .  .  While  the  use  may 
not  be  and  is  not  exclusive,  yet  it  is  such  an  interference  with 
right  of  the  owner  of  the  property  that  it  substantially  takes 
away  from  him  the  value  of  it ;  and  the  fii'St  question  is  how 
much  is  that  land  worth  ? 

It  is  not  worth  very  much  in  this  case,  because  it  is  on  a 
hill-side.  It  cannot  be  cultivated ;  has  not  been,  at  least,  and 
the  probabilities  are,  it  cannot  be.  However,  that  is  for  the 
jury.  But,  whatever  the  value  of  that  property  is,  taking  it 
as  the  company  did  take  it,  the  plaintiff  should  have  damages 
for.  That  has  been  put  down  and  is  uncontrovei*ted  on  the 
other  side,  at  the  rate  of  fifty  cents  a  rod.  It  is  a  very  small 
figure,  but  if  that  is  all  it  is  worth,  the  plaintiff  is  entitled  to 
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no  niore  so  far  as  that  is  concerned ;  and  that  is  all  the  dam- 
age I  can  see  is  done,  except  the  apprehension  of  the  land  slid- 
ing, being  cut  by  this  pipe  line  and  thus  causing  slips. 

There  is  no  evidence  that  there  have  been  any  slips.  There 
was  one  slip,  but  it  is  very  evident,  according  to  the  testimony, 
it  was  not  occasioned  by  the  cutting  of  the  hill-side ;  and  the 
fact  is,  so  far  as  the  ground  above  the  pipe  line  is  concerned, 
that  the  pipe  line  being  put  there,  passing  out  at  each  end  like 
a  twelve  inch  iron  chain  or  cable  run  through  the  ground, 
would  rather  have  a  tendency,  it  strikes  me,  to  support  the 
hill-side,  and  it  would  operate  as  a  barrier  to  that  extent.  Of 
coarse,  the  tendency  to  slip  might  be  increased  if  water  should 
get  in  and  soften  the  ground ;  the  hill  would  naturally  slide 
away.  Whatever  effect  this  may  have  on  the  value  of  the  bal- 
ance of  the  land,  so  far  as  it  would  indicate  or  cause  a  tendency 
to  slip,  is  to  be  considered  by  the  jury.  If  you  consider  it  worth 
while  to  think  that  the  danger  involves  or  affects  the  market 
value  of  the  ground,  to  that  extent  you  have  a  right  and  ought 
to  give  damages.  It  is  for  you  to  consider,  however,  whether 
there  is  any  evidence  tending  to  justify  any  such  conclusion. 
If  there  has  been  none  yet,  this  ground,  every  year  it  stands 
there,  will  become  more  and  more  solid.  It  has  been  a  pecu- 
liarly soft  year ;  and  if  there  has  not  been  any  slip  up  to  this 
time,  there  may  not  ever  be,  and  yet  there  may  be.  That  is  a 
matter  not  of  law,  but  a  matter  for  the  consideration  of  the 
jury.  Whatever  bearing  it  may  have  on  the  value  of  the  prop- 
erty is  to  be  considered,  and  if  the  jury  think  it  affects  the 
value  of  the  property,  they  ought  to  allow  damages  to  that 
extent. 

[Now,  we  come  to  the  great  point  in  controversy  in  this 
case ;  and  that  is,  the  effect  the  pipe  line  has  on  the  coal,  be- 
cause that  is  where  the  damage  is.  There  is  no  damage  done 
to  this  coal  particularly,  except  where  it  crops  out,  wherever 
the  line  cuts  through  the  crop  of  the  coal.  If  that  would  be 
of  any  value  at  all  to  the  extent  that  it  is  cut  in,  three  or  four 
feet,  I  presume  the  out-croppage  three  or  four  feet  deep  along 
the  edge  would  not  amount  to  very  much.  For  that  the  plaint- 
iff ought  to  have  damages.  But,  when  you  get  farther  in, 
where  the  pipe  line  itself  would  not  interfere  with  the  working 
of  this  coal,  another  matter  is  presented ;  and  there  we  take 
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the  broad  ground  that,  except  where  the  pipe  line  itself  act- 
ually takes,  or  substantially  interferes  with  the  taking  of  this 
coal,  no  damage  has  been  done  at  all  to  the  plaintiff.  This 
pipe  line  being  built  there,  does  not  affect  his  right  to  mine 
the  coal.  He  has  a  right  to  go  and  take  it  out  whenever  he 
pleases ;  and,  as  I  apprehend,  he  is  not  bound  to  do  more  than 
give  the  other  party  notice  that  he  is  going  to  remove  the 
support,  and  if  they  choose  to  support  it,  they  can  do  it,  and 
any  damage  incidental  or  consequent  to  the  possibility  of  this 
pipe  line  exploding,  or  the  possibility  that  it  may  break  down 
hereafter,  or  any  other  consequence  separate  from  the  direct 
prevention  from  taking  this  coal,  by  putting  it  in  sucli  shape 
it  cannot  be  taken  out  with  the  pipe  line  there,  is  no  standard 
of  damage  in  this  case.  The  coal  is  there  just  as  it  was  before, 
and  the  right  of  the  plaintiff  to  take  it  out,  I  apprehend,  re- 
mains unprejudiced,  unaffected.  Consequently,  if  in  this  case 
we  pay  him  for  the  use  of  his  coal  or  for  his  coal,  we  are  simply 
paying  him  for  something  the  defendant  can  never  use  and  take 
away,  and  which  the  plaintiff  can  take  away  when  he  pleases. 
In  other  words,  it  is  making  the  defendant  pay  for  property 
belonging  to  the  plaintiff,  which  the  plaintiff  to-morrow  can 
go  and  dig  out] 

If  there  is  any  other  matter  about  this  pipe  line  which  makes 
it  more  expensive  to  mine  the  coal,  it  is  a  subject  for  damages ; 
but  it  cannot  possibly  be  any  more  than  to  build  a  house  on 
the  top  of  the  ground,  or  a  fence  on  the  top  of  the  ground. 
[It  could  not  affect  the  use  of  the  coal.  The  coal  is  there,  and 
can  be  dug  out  to-day,  just  as  well  as  if  the  pipe  line  were 
never  put  there,  except  where  it  crops  out ;  therefore,  any  dam- 
age, or  evidence  tending  to  show  damage  arising  to  the  plain- 
tiff from  that  cause,  cannot  be  considered  in  this  case,  and  the 
jury  should  disregard  it,  if  there  is  any  before  them.  I  have 
tried  to  exclude  it,  but  a  great  deal  has  gotten  in,  as  always 
will  in  cases  of  this  kind,  and  the  jury  can  only  disregard  it 
when  they  come  to  consider  the  case.]  .  .  . 

The  plaintiff  requests  the  court  to  charge : 

3.  That  the  easement  of  the  defendant  company,  obtained 
under  the  right  of  eminent  domain,  carries  with  it  the  right  of 
support  for  its  lines  ;  and  the  owner  of  the  land  has  no  right 
to  remove  coal  or  other  minerals  under  said  lines,  to  their  in- 
juiy  or  detriment.     Answer:  Refused.  [2] 
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4.  That  the  right  of  the  plaintiff  to  use  the  ground  appropri- 
ated by  defendant  company,  which  in  this  case  is  a  strip  ten 
feet  in  width  and  seven  hundred  and  ten  feet  in  length,  is  sub- 
ordinate to  the  superior  right  of  the  Jefferson  Gas  Co. ;  and  this 
superior  right  to  use  the  ground  so  appropriated,  extends  to  all 
the  minerals  underlying  said  line,  including  the  coal,  the  re- 
moval of  which  would  endanger  the  safety  of  the  pipes  of 
defendant  company.     Answer :  Refused.  [8] 

The  defendant  requests  the  court  to  charge  : 

12.  That,  in  estimating  the  damages  to  the  plaintiff's  land, 
the  possibility  of  damages  from  the  pipe  line  to  the  land  of 
[or  ?]  the  coal,  and  the  element  of  risk  and  danger  to  the  same 
from  escaping  gas,  should  be  left  out  of  consideration,  because 
the  law  makes  provisions  whereby  the  working  of  coal  can  be 
rendered  entirely  safe.     Answer :  Affirmed.  [1] 

Verdict  and  judgment  for  plaintiff  for  $176.  Plaintiff 
appealed. 

Errors  assigned  were  (1)  affirmance  of  defendant's  point; 
(2,  8)  refusal  of  plaintiff's  points ;  (4)  refusal  of  plaintiffs 
offer ;  (6)  the  parts  of  the  charge  of  the  court  as  printed  and 
included  in  brackets  but  not  quoting  them.* 

John  F.  Oox^  for  the  appellant. — As  to  the  defendant  com- 
pany's right  to  insist  upon  surface  support,  counsel  cited: 
Penn  Coal  Co.  v.  Gas  Co.,  181  Pa.  622.  And,  as  to  the  measure 
of  damages  resulting  from  the  exercise  of  such  right :  Searle  v. 
Raiboad  Co.,  88  Pa.  67  ;  Reading  etc.  R.  Co.  v.  Balthaser,  119 
Pa.  472 ;  [see  s.  c.  126  Pa.  1.] 

Mr,  John  D.  McKennan^  for  the  appellee. — This  case  was 
tried  before  the  announcement  of  the  decision  of  the  Supreme 
Court  in  Penn  Coal  Co.  v.  Gas  Co.,  181  Pa.  622,  and  no  stipu- 
lation releasing  the  owner  of  the  coal  from  the  duty  of  support- 
ing the  surface,  was  offered  before  or  during  the  trial.  If  the 
filing  of  such  stipulation  has  the  effect  of  eliminating  the 
question  of  possible  danger  to  the  mining  of  the  coal,  as  an 
element  of  damage  affecting  the  market  value  of  the  land,  the 
defendant  is  willing  and  hereby  offers  to  release  the  plaintiff 
from  any  obligation  on  her  part  to  support  the  surface  on  which 
th   pipe  line  is  laid. 

♦See  Rule  xxiii  of  the  Rules  of  the  Supreme  Court. 
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And  by  giving  the  stipulation  this  effect,  a  sensible  and 
safe  rule  would  be  made.  It  would  remove  wild  and  specula- 
tive guessing,  and  would  prevent  great  injustice  to  gas  com- 
panies. When  witnesses  are  permitted  to  testify  that  the 
market  value  of  land  is  depreciated  because  danger  might 
happen  to  the  mining  of  coal,  the  gas  companies  are  often 
compelled  to  pay  for  something  that  may  never  happen  and 
for  something  they  may  never  get.  If,  however,  danger  should 
arise  or  inconvenience  happen  in  the  mining  of  coal,  the  twelfth 
section  of  the  act  of  May  29,  1885,  P.  L.  34,  provides  a  simple 
remedy  by  which  the  danger  can  be  avoided  and  the  inconven^ 
ience  remedied.  And  the  gas  company  can  then  be  compelled 
to  compensate  the  coal  owner  for  the  strip  of  coal  which  it 
might  be  found  necessary  to  take,  or  for  any  other  damage  or 
inconvenience  suffered  by  him. 

Opinion  by  Mb.  Justice  Stbrrett,  January  4, 1892. 

In  the  exercise  of  its  right  of  eminent  domain,  defendant 
company  entered  upon  plaintiff's  land,  and  appropriated  a  strip 
thereof  ten  feet  wide  and  710  feet  long,  running  diagonally 
across  a  portion  of  the  farm.  In  that  strip,  at  the  depth  of 
about  three  feet  from  the  surface,  defendant's  pipe  line  for  the 
transportation  of  gas  was  laid.  An  appeal  having  been  taken 
from  the  award  of  viewers  appointed  to  assess  damages,  the 
issue  was  tried  in  due  course  by  a  jury,  and  on  their  verdict 
in  favor  of  plaintiff  for  $175,  judgment  was  entered.  From 
that  judgment  this  appeal  was  taken. 

One  of  the  errors  assigned  to  the  rulings  of  the  trial  judge 
is  the  refusal  of  plaintiff's  offer  "  to  prove  the  character  of  the 
soil  through  which  defendant's  pipe  line  runs,  the  depth  of  the 
line  below  the  surface  of  the  ground,  the  proximity  of  defend- 
ant's line  to  the  surface  of  the  underlying  coal,  the  danger  of 
the  surface  falling  in  when  the  coal  is  removed,  the  probable 
breaking  of  defendant's  pipes,  the  danger  of  gas  escaping  into 
plaintiff's  mine ;  and  that,  for  the  purpose  of  showing  the  gen- 
eral depreciation  in  the  market  value  of  plaintiff's  property." 

In  view  of  the  distinctly  stated  purpose  of  the  offer,  the  tes- 
timony therein  referred  to  appears  to  be  both  competent  and 
relevant.  The  market  value  of  plaintiff's  land,  as  affected  by 
defendant's  entry  thereon  and  specific  appropriation  of  a  por- 
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tion  thereof,  and  also  by  the  use  to  which  the  portion  thus 
appropriated  was  applied,  etc.,  was  clearly  proper  for  the  con- 
sideration of  the  jury  in  determining  the  extent  of  plaintiff's 
damages.  The  market  value  of  the .  land,  as  a  whole,  was 
doubtless  affected,  not  merely  by  the  entry  and  appropriation 
of  the  ten-feet  wide  strip  of  surface  for  the  purpose  of  laying 
therein,  maintaining  and  operating  the  defendant's  pipe  line, 
but  also  by  the  necessary  and  unavoidable  consequences  of 
such  appropriation  and  use.  The  servitude  thus  fastened  upon 
the  land  includes,  among  other  things,  the  right  of  subjacent 
support  with  all  its  incidents :  Penn  Coal  Co.  v.  Gas  Co.,  181 
Pa.  622.  It  was  there  held  that  such  an  entry  upon  the  sur- 
face, is  an  entry  upon  and  appropriation  of  the  subjacent  strata, 
so  far  as  they  are  necessary  to  support  the  surface  for  the  pur- 
poses of  the  highway,  pipe  line  or  other  structure  to  be  built 
thereon.     Our  brother  Williams,  speaking  for  this  court,  said : 

"  If  an  entry  had  been  made  on  these  lands  under  the  right 
of  eminent  domain,  before  the  coal  had  been  separated  from 
the  surface  by  sale,  the  corporation  making  such  entry  would 
have  acquired  a  right  both  to  the  surface  and  to  the  support  of 
the  surface  by  the  underlying  coal,  or  so  much  thereof  as  would 
be  needed  for  that  purpose.  The  loss  in  value  to  the  tmct  by 
reason  of  the  appropriation  of  part  of  the  coal  to  the  support 
of  the  surface,  is  a  proper  subject  for  compensation  by  the 
viewers  appointed  to  assess  damages :  Searle  v.  Railroad  Co., 
33  Pa.  57 ;  Reading  R.  Co.  v.  Balthasar,  119  Pa.  472.  This  is 
to  be  ascertained,  not  by  a  calculation  of  the  quantity  of  the 
coal,  but  by  the  effect  of  the  Appropriation  on  the  tract  as  a 
whole.  The  railroad  company,  as  was  said  by  LowniB,  C.  J., 
*gets  no  title  to  the  coal  further  than  it  is  needed  to  support 
the  surface ; '  but  they  did  acquire,  beyond  all  question,  the 
right  to  such  support,  without  which  the  right  to  the  surface 
would  have  possessed  but  little  value.  It  was,  so  to  speak, 
appurtenant  to  the  surface,  and  was  acquired  with  it." 

In  the  case  now  under  consideration  there  has  never  been 
any  severance  of  the  coal  in  place  from  the  land,  by  conveyance 
or  otherwise.  The  land  and  all  that  is  contained  therein  be- 
longs to  the  plaintiff.  The  coal  mine,  opened  ten  or  twelve 
years  ago,  appears  to  have  been  worked  more  or  less  ever  since. 
The  mining  has  progressed  in  the  direction  of  the  strip  appro- 
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piiated  by  defendant,  antil,  at  one  or  two  points,  it  is  quite 
near  the  right  of  way.  If  plaintiff  can  show  that  the  servitude 
imposed  on  her  land  does  or  will,  for  any  of  the  reasons  sug- 
gested in  the  offer,  so  interfere  with  the  successful  mining  and 
taking  out  the  coal  underlying  the  pipe  line,  or  beyond  it,  that 
the  market  value  of  the  land,  as  a  whole,  has  been  materially 
depreciated,  there  is  no  good  reason  why  she  should  not  be 
permitted  to  do  so.  In  circumstances  such  as  are  alleged  to 
exist  in  this  case  it  would  be  diflScult,  if  not  impossible,  for  a 
jury  to  arrive  at  a  just  conclusion  as  to  the  amount  of  damages 
that  should  be  awarded,  unless  they  are  aided  by  evidence  such 
as  appears  to  be  contemplated  by  the  offer  in  question.  As 
was  said  in  Penn  Coal  Co.  v.  Gas  Co.,  supra. 

"  The  character  of  the  structure  to  be  put  upon  the  surface, 
the  use  to  which  it  is  devoted,  the  depth  below  the  surface  at 
which  the  vein  of  coal  is  found,  and  the  regularity  of  the 
geological  formation,  are  circumstances  to  be  taken  into  ac- 
count in  determining  the  amount  of  support  needed.  .  .  .  Sup- 
port is  acquired,  as  matter  of  law,  by  an  entry  under  the  right 
of  eminent  domain,  and  is  a  proper  subject  for  compensation, 
not  by  estimating  the  value  of  the  coal  in  place  that  may  be 
needed  for  support,  but  by  the  effect  of  the  appropriation  on 
the  price  or  value  of  the  underlying  estate." 

In  that  case,  the  land  was  owned  by  one  person,  and  the  coal 
by  another ;  but  that  severance  in  title  cannot  affect  the  prin- 
ciple. 

On  the  argument  here,  it  was  claimed  by  defendant  company 
that  it  can  even  now  release  all  claim  to  plaintiff's  coal  as  a 
means  of  subjacent  support  for  its  pipe  line,  and  accept  the 
risk  of  subsidence,  etc.,  which  may  result  from  the  removal  of 
that  support ;  and,  on  its  application,  permission  was  given  to 
file  such  release.  Conceding,  for  the  purpose  of  argument,  that 
the  company  has  the  power  to  release  the  right  of  support 
which,  as  locum  tenens  of  the  commonwealth,  it  acquired  un- 
der the  right  of  eminent  domain,  and  take  upon  itself  the  risk 
of  subsidence  with  all  its  consequences,  what  effect  has  the  re- 
lease on  the  question  of  damages?  As  against  its  releasee, 
the  company  would  doubtless  be  estopped  by  its  release  from 
claiming  any  damage  resulting  to  it  from  the  removal  of  the 
coal ;  but  that  would  be  no  compensation  to  her  for  the  risk 
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she  would  encounter  from  subsidence,  breaking  of  the  pipe 
line,  flooding  the  mine  with  gas,  etc.,  in  case  she  undertook  to 
mine  out  the  coal.  It  would  be  giving  a  novel  effect  to  the 
company's  release,  to  hold  that  it  eliminates  from  the  case  the 
element  of  risk  and  consequent  damage,  not  only  to  the  com- 
pany itself,  but  also  to  the  mine  owner,  arising  from  the  re- 
moval of  such  support.  The  constitution  recognizes  no  such 
mode  of  making  "just  compensation  for  property  taken,  in- 
jured, or  destroyed  "  in  the  exercise  of  the  right  of  eminent 
domain.  While  the  defendant  may  release  its  claim  to  what  is 
properly  its  own  to  dispose  of,  it  cannot,  by  release  or  other- 
wise, barter  away  the  rights  of  others.  Neither  corporations 
nor  individuals  can  release  that  which  does  not  belong  to  them. 
It  is  unnecessary,  at  present,  to  further  consider  the  effect 
of  the  release  in  question.  It  was  not  in  the  case  while  it  was 
pending  in  the  court  below.  It  was  not  even  tendered  until 
long  after  the  record  was  brought  into  this  court.  If  it  be- 
comes a  factor  in  the  next  trial,  its  effect  can  then  be  fully 
considered. 

In  one  of  the  points  submitted  by  plaintiff,  the  learned  judge 
was  requested  to  charge  "  that  the  easement  of  the  defendant 
company,  obtained  under  the  right  of  eminent  domain,  carries 
with  it  the  right  of  support  for  its  lines  ;  and  the  owner  of  the 
land  has  no  right  to  remove  coal  or  other  minerals  under  said 
lines,  to  their  injury  or  detriment."  In  another  point,  he  was 
requested  to  charge  "  that  the  right  of  the  plaintiff  to  use  the 
ground  appropriated  by  defendant  company,  which,  in  this  case, 
is  a  strip  ten  feet  in  width,  and  710  feet  in  length,  is  subordi- 
nate to  the  superior  rights  of  the  Jefferson  Gas  Co. ;  and  this 
superior  right  to  use  the  ground  so  appropriated,  extends  to 
all  the  minerals  underlying  said  line,  including  the  coal,  the 
removal  of  which  would  endanger  the  safety  of  the  pipes  of 
defendant  company."  As  will  be  seen  by  reference  to  the  au- 
thorities already  cited,  these  propositions  are  both  correct,  and 
should  have  been  aflBrmed.  In  the  opening  sentence  of  his 
charge  the  learned  judge  says  :  "  Answering  these  points  is  a 
good  deal  like  ....  shooting  on  the  wing."  This  may  ac- 
count for  these  stray  shots. 

The  last  specification  of  error  is  not  according  to  rule,  and 
is  therefore  dismissed  without  further  comment. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded.     C. 
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20  sc  *109  Swentzel  v.  Penn  Bank.     Warner's  Appeal.     Hutchin- 
son's Appeal. 

[Marked  to  be  reported.] 

Bank  directors — lAahility — Banks  and  hanking. 

Bank  directord  being  gratuitous  mandatories,  are  only  liable  for  fraud, 
or  for  such  gross  negligence  as  amounts  to  fraud.  If  they  use  the  ordi- 
nary care  which  bank  directors  usually  exercise,  they  will  not  be  liable 
for  misappropriations  by  the  officers  of  the  bank. 

Ordinary  care — Oross  negligence* 

In  regard  to  what  is  ordinary  care,  regard  must  be  had  to  the  usages  of 
the  particular  business.  If  a  bank  director  performed  his  duties,  as  such, 
in  the  same  manner  as  thoy  were  performed  by  all  other  directors  of  all 
other  banks  in  the  same  city,  it  cannot  be  fairly  said  that  he  was  guilty  of 
gross  negligence. 

Presumption  as  to  ordinary  care. 

Where  bank  directors  have  not  sought  to  make  any  profit  not  common 
to  all  the  stockholders,  there  is  a  strong  presumption  that  they  have 
brought  to  the  administration  of  the  affairs  of  the  bank,  their  best  judg- 
ment and  skill. 

Circumstances  showing  ordinary  care. 

The  president  of  a  bank,  aided  by  the  cashier  and  some  of  the  clerks 
made  false  entries  in  the  individual  ledger,  in  order  to  conceal  misappro- 
priations of  the  bank's  funds.  By  the  rules  of  the  bank  and  of  %  large 
majority  of  the  banks  of  the  same  city,  the  directors  were  not  allowed  to 
see  the  individual  ledger.  The  other  books,  all  of  which  were  accessible 
to  the  directors,  were  correctly  kept.  Statements  submitted  to  the  direc- 
tors from  time  to  time,  contained  nothing  to  arouse  their  suspicions.  After 
the  suspension  of  the  bank  the  directors  raised  a  large  sum  of  money  on 
their  individual  credit  to  enable  the  bank  to  resume.  Held,  that  under 
such  circumstances,  they  should  not  be  held  liable  for  the  fraud  of  the- 
other  officers. 

Withdrawal  of  deposit  by  director — Partnership. 

Where  a  director  acting  upon  information  obtained  in  his  confidential 
relation  with  the  bank  withdraws  on  the  day  of  the  suspension  of  the 
bank  the  deposit  of  a  partnership  of  which  he  is  a  member,  he  will  be 
ordered  to  repay  it. 

Costs  in  equity — Discretion  of  court. 

Under  the  circumstances  of  this  case,  the  defendants  having  vindicated 
themselves  from  the  charges  made  against  them,  the  Supreme  Court  will 
relieve  them  from  the  costs  imposed  upon  them  by  the  court  below, 
although  the  imposition  of  the  costs  was  within  the  sound  discretion  of 
the  lower  court. 
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Argued  Nov.  10, 1891.  Appeals,  Nos.  289, 295,  Oct.  T.,  1891, 
by  Henry  Warner,  assignee,  A.  A.  Hutchinson  and  Thomas 
Hare,  from  a  decree  of  C.  P.  No.  2  of  Allegheny  Co.,  July  T., 
1884,  Nos.  304  and  880,  on  a  bill  in  equity.     Before  Paxson, 

C.  J.,  Stbrbbtt,  Gbeen,  Williams  and  Mitchell,  JJ. 

E.  W.  Swentzel,  Elias  J.  linger  and  other  creditors  of  the    0 
Penn  Bank  filed  two  bills  in  equity  against  the  Penn  Bank 
and  Henry  Warner,  its  assignee,  W.  N.  Riddle,  prgaide&t,  and 
Greo.  B.  Gordon,  his  assignee  ;  F.  B.  Laughlin,  vice-p^saidfint ; 
G.  L.  Reiber,  cashier ;  James  Herdman,  James  H.  Hopkins, 

D.  W.  C.  Carit)ll,  T.  Brent  Sweariugen,  Samuel  Severance, 
Philip  Reymer,  Thcfmas  Hare,  George  C.  Davis,  Frank  Rahm, 
A.  W.  Cavitt,  A.  A.  Hutchinson  and  J.  O.  Brown,  directors 
of  the  bank. 

The  bill  averred  that  the  Penn  Bank  incorporated  to  do  a 
banking  and  insurance  business,  began  a  general  banking  busi- 
ness in  the  city  of  Pittsburgh  in  1873,  and  continued  said 
business  until  May  21, 1884,  when  it  suspended  payment ;  that 
.for  more  than  one  year  prior  to  May  21,  1884,  the  bank  had 
been  insolvent,  which  fact  was  known  to,  or  ought  to  have 
been  known  to  its  officers  and  directors ;  that  the  officers  and 
directors  of  the  bank  for  several  years  before  the  suspension  pub- 
lished statements  showing  that  the  bank  was  solvent  and  pros- 
perous, but  that  such  statements  were  false ;  that  the  directors 
of  the  bank  carelessly  and  negligently  permitted  the  presidents 
cashier  and  some  of  the  directors  to  use  the  funds  of  the  bank 
in  the  illegitimate  and  hazardous  business  of  gambling  in  oil ; 
that  within  two  years  before  the  suspension  of  the  bank  its 
officers  and  directors  permitted  a  large  portion  of  the  funds  and 
moneys  thereof,  to  be  checked  out  and  withdrawn  in  the  names 
of  fictitious  persons  and  firms ;  that,  after  the  suspension  of  the 
bank  on  May  21,  1884,  the  defendants  caused  false  statements 
to  be  published  concerning  its  condition,  which  statements  the 
complainants  relied  upon,  and  increased  their  deposits,  but  that 
the  bank  was  then  utterly  insolvent,  and  that  it  finally  sus- 
pended payment  on  May  26, 1884 ;  that  after  it  was  ascertained 
that  the  bank  must  finally  suspend  payment,  the  defendants 
permitted  some  of  the  directors  to  take  and  apply  to  their  own 
use  large  sums  of  money  then  in  the  bank. 
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The  bill  prayed  that  the  oflBcers  and  directors  be  decreed  to 
pay  to  the  complainants  all  moneys  lost  by  reason  of  the  defend- 
ants' carelessness,  negligence  and  fraudulent  management; 
that  it  be  decreed  that  J.  O.  Brown,  Samuel  Severance,  Thomas 
Hare,  A.  A.  Hutchinson  and  Philip  Reymer  pay  complainants 
and  other  creditors  all  moneys  which  they  drew  out  of  said 
bank  between  May  21,  1884,  and  the  date  of  the  assignment 
to  Henry  Warner. 

The  directora  filed  answers  denying  the  material  averments 
of  the  bill. 

The  case  was  referred  to  H.  Hice,  Esq.,  as  master,  who  found 
among  other  things,  the  following  facts :  In  1874,  W.  N.  Riddle 
was  elected  secretary  and  treasurer  of  the  Penn  Bank.  In 
1882,  he  was  elected  president,  and  was  re-elected  at  the  annual 
election  in  March  1883  and  1884,  and  served  as  president  un- 
til the  bank  suspended.  Prior  to  May  21, 1884,  the  bank  was  ap- 
parently prosperous.  Nothing  seems  to  have  occurred,  or  been 
noticed  by  the  directors,  in  the  business,  or  its  transactions  by 
the  president,  cashier  or  other  employees,  or  in  their  conduct  that 
caused  any  question  or  aroused  any  suspicion  in  their  minds  as 
to  the  honesty  and  faithfulness  of  those  oflBcers,  or  that  the 
bank  was  other  than  solvent  and  prosperous,  when  on  May  21, 
1884,  the  doors  of  the  bank  were  closed  and  payment  suspended 
by  Riddle,  the  president,  without  the  knowledge  and  authority 
of  the  board  of  directors  or  any  of  them.  Riddle  stated  to  the 
directors  that  there  had  been  an  unusual  amount  of  checking 
out  of  funds  by  depositors,  and  that  he  could  not  convert  the 
securities  of  the  bank  into  cash  fast  enough  to  meet  the  de- 
mands ;  that  the  bank  however  had  plenty  of  resources,  and 
the  only  need  was  ready  money  until  securities  could  be  con- 
verted. The  directors  then,  on  their  individual  credit,  raised 
$289,000,  and  the  bank  reopened  on  May  28,  1884,  and  i-e- 
mained  open  until  May  26, 1884,  when  it  finally  closed  its  doors. 
A  thorough  examination  was  then  made  of  the  books  and  af- 
fairs of  the  bank,  and  it  appeared  that  in  1883^  the  president 
began  to  misappropriate  the  funds  of  the  bank  for  the  purpose 
of  carrying  on  gambling  speculations  m  oil.  The  mon^ab- 
stracted  from  the  bank  for  this  purpose,  was  from  time  to  time, 
charged  ^a_thfi  individual  ledger  Q£jfcheJ)ant- against  persons 
and  firms,  and  principally  against  fictitious 
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as  overdrafts.  Thg^^gresidgfltin  combination  with  the  cashier, 
keptrthese_transactioiig_jrom  tfie  knowledge  of  the  directors, 
and,  on  May  19, 1884,  submitted  astatement to  the  board,  which 
on  its  face  showed  that  the  bank  was  in  good  condition. 

The_director3  dj^nnf.  Axanninft  the  individual  ledger.     On 
this  subject  the  master  reported  as  follows : 

^^  These  directors  did  not  examine  the  individual  ledger. 
Their  ^knfislS^igfi-  of  ^^  condition  of  the  bank  was  derrvej 
fix>m  the  weekly  statements  required  to  be  furnished  them  by 
the  officers  and  the  semi-annual  _auditing8  and  the  general  in- 
formation acquired  from  the  officers.  As  bearing  on  the  ques- 
tion whether  they  were  negligent  in  this  respect  and  whether 
they  should  not  have  examined  the  accounts  in  the  individual 
ledger  much  testimony  was  taken  to  show  the  course  of  action 
of  the  directors  in  other  banks  in  the  city.  Amongst  others 
the  following  were  examined :  [Naming  a  large  number  of  bank 
officers  of  the  city  of  Pittsburgh.]  These  witnesses  concur  in 
stating  that  the  form  of  statement  furnished  weekly  by  the 
Penn  Bank  officers  to  the  board  was  substantially  the  same  as 
the  statements  used  and  furnished  in  their  respective  banks, 
many  of  them  stating  they  were  more  in  detail.  In  some  four 
or  five  of  them  spaces  were  provided  in  the  statements  for  over- 
drafts, and  in  one  or  two  this  has  been  added  since  the  failure 
of  the  Penn  Bank.  In  two  or  three  the  auditing  committee  as- 
certain the  overdrafts.  The  general  course  in  these  banks  was 
for  the  officers  to  look  after  the  overdrafts,  and  with  the  excep- 
tion of  two  or  three  of  the  banks  represented,  it  was_not_the  \^ 
practice  for  the  directors  to  examine  the  accounts  in  the  Individ-  ^  ^ 
ual  ledger,  nor  at  the  audits." 

The  master  further  found  that  the  dii^ectors  had  no  knowl- 
edge of  the  fraudulent  misappropriation  of  the  funds  of  the 
bank.  It  also  appeared  from  the  testimony,  that  James  H.  Hop- 
kins was  absent  from  the  city  at  the  time  of  the  suspension, 
and  during  most  of  the  time  of  the  irregularities  in  the  manage- 
ment of  the  bank ;  that  Frank  Rahm  was  not  a  director  at  the 
time;  and  that  James  Herdman  and  Philip  Reymer  were  in 
infirm  health,  and  unable  to  attend  to  business.  On  May  26, 
1884,  after  the  bank  had  failed,  the  directors,  Brown,  Sever- 
ance, Hare,  Hutchinson  and  Reymer,  withdrew  their  deposits. 
Some  of  these  amounts  were,  however,  subsequently  paid  over 
to  the  assignee. 
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The  master  recommended  a  decree  against  Riddle  and  Rey- 
mer,  and  that  the  bill  should  be  dismissed  as  to  the  other  de- 
fendants. 

The  assignee  filed,  inter  alia,  the  following  exceptions: 

4.  The  master  errs  in  failing  to  find  that  the  defendants,  the 
directors  of  the  bank,  by  gross  negligence  in  the  management 
of  its  affairs  made  possible  and  invited  the  improper  use  of 
funds  which  resulted  in  the  great  loss  to  the  bank. 

5.  The  master  errs  in  not  finding  that  the  directors  of  said 
bank  were  grossly  negligent  in  that  they  did  not  take  the  oitii- 
nary  precaution  against  excessive  overdrafts  and  thus  enabled 
the  president  of  the  bank  to  abstract  its  funds  without  detec- 
tion.    . 

6.  The  master  errs  in  not  finding  and  reporting  that  the  de- 
fendants, directors  of  the  Penn  Bank,  were  guilty  of  gross  neg- 
ligence of  the  management  of  the  affairs  of  said  bank,  and  that 
by  reason  of  such  negligence  the  bank  lost  at  least  one  million 
dollars,  and  that  said  defendants,  Thomas  Hare,  James  H. 
Hopkins,  James  Herdman,  F.  B.  Laughlin,  Samuel  Severance, 
Philip  Reymer,  A.  A.  Hutchinson,  Frank  Rham,  T.  Brent 
Swearingen,  A.  M.  Cavit,  D.  W.  C.  Carroll,  George  C.  Davis 
and  J.  O.  Brown  are  liable  to  Henry  Warner,  assignee,  for 
said  sum. 

7.  The  master  errs  in  recommending  that  the  bill  be  dismiss- 
ed as  to  the  defendants,  Laughlin,  Herdman,  Hopkins,  Carroll, 
Swearingen,  Severance,  Reymer,  Hare,  Davis,  Rahm  and  Ca- 
vitt. 

8.  The  master  errs  in  not  finding  and  reporting  the  amount 
for  which  the  defendants,  W.  N.  Riddle  and  G.  L.  Reiber  are 
liable  to  plaintiff. 

9.  The  master  errs  in  finding  that  Thomas  Hare  and  Samuel 
Severance  paid  to  the  assignee  the  money  improperly  with- 
drawn by  them  from  the  bank  on  the  26th  day  of  May,  1884, 
and  in  not  finding  that  said  Hare  and  Severance  expressly  ad- 
mitted that  they  did  not  pay  said  money  nor  any  part  of  it  to 
said  assignee,  and  in  not  finding  and  reporting  that  Thomas 
Hare  is  liable  on  said  account  for  $3,716.23,  with  interest  from 
May  26,  1884,  to  the  date  of  the  decree,  and  Samuel  Severance 
is  liable  for  $554.54,  with  interest  from  May  26,  1884,  to  the 
date  of  the  decree. 
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The  court  overruled  the  fourth,  fifth,  sixth  and  seventh  ex- 
ceptions and  sustained  the  eighth  and  ninth  exceptions,  and 
entered  the  following  decree  : 

That  G.  L.  Reiber  is  liable  and  shall  pay  to  Henry  Warner, 
assignee  of  the  Penn  Bank,  $500,000. 

That  William  N.  Riddle  is  liable  to  the  said  Henry  Warner, 
assignee,  for  the  sum  of  $1,200,000,  and  it  is  adjudged  and  de- 
creed that  he  is  liable  and  shall  pay  to  Henry  Warner,  assignee 
of  the  Penn  Bank  said  sum  of  $1,200,000. 

That  Thomas  Hare  is  liable  and  indebted  and  shall  pay  to 
the  said  assignee  the  sum  of  $3,716.28,  with  interest  thereon 
from  May  26,  1884,  less  five  and  seven  eighths  per  cent  of  the 
principal  sum,  said  deduction  being  the  amount  of 'the  dividend 
paid  by  the  assignee  to  creditors  upon  the  distribution  hereto- 
fore made  by  said  assignee. 

That  Samuel  Severance  is  liable  and  indebted  and  shall  pay 
to  Henry  Warner,  assignee  of  the  Penn  Bank,  $654.54,  with 
interest  thereon  from  May  26, 1884,  less  the  dividend  of  five 
and  seven  eighths  per  cent  on  principal  sum,  being  the  divi- 
dend heretofore  paid  by  the  assignee  to  the  creditors  of  the 
Penn  Bank. 

It  is  further  ordered  and  decreed  that  the  defendants,  W.  N. 
Riddle,  F.  B.  Laughlin,  6.  L.  Reiber,  James  Herdman,  James 
H.  Hopkins,  D.  W.  C.  Carroll,  T.  Brent  Swearingen,  Samuel 
Severance,  Philip  Reymer,  Thomas  Hare,  George  C.  Davis, 
Frank  Rahm,  A.  M.  Cavitt,  A.  A.  Hutchinson  and  J.  O. 
Brown,  shall  pay  the  costs  of  suit  in  these  cases,  including  the 
master's  fee  of  $2,500. 

That,  except  as  to  the  matters  above  specified,  the  master's 
repoil  is  hei'eby  confirmed,  and  on  payment  of  the  costs  and 
master's  fee  as  above  stated,  the  bill  is  dismissed  as  to  A.  A. 
Hutchinson,  James  Herdman,  Philip  Reymer,  J.  O.  Brown,  T. 
Brent  Swearingen,  F.  B.  Laughlin,  A.  M.  Cavitt,  George  C. 
Davis,  James  H.  Hopkins,  D.  W.  C.  Carroll. 

Hrrors  (issigned  by  Henry  Warner,  assignee,  were  (1-4)  the 
dismissal  of  the  assignee's  4th,  5th,  6th  and  7th  exceptions, 
quoting  them  respectively;  (5)  in  the  application  of  the  law  to 
the  facts  as  found  in  the  opinion  upon  the  exceptions  to  the 
master's  report,  in  that  said  facts  warrant  the  conclusion  that 
the  directors,  defendants,  were  guilty  of  such  negligence  in  the 
Vol.  cxlvti — 10 
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management  of  the  Penn  Bank  as  to  render  them  personally 
liable  for  its  losses  ;  (6)  in  the  legal  conclusion  from  the  facts 
found  that  the  defendants,  directors,  are  not  liable  for  the  per- 
centage of  loss,  occasioned  by  the  negligent  reopening  of  the 
bank ;  (7)  in  not  finding  and  entering  a  decree  that  the  defend- 
ants, directors,  were  liable  to  and  should  pay  the  creditors  for 
their  percentage  of  loss  occasioned  by  the  reopening  of  the 
bank,  and  that  they  were  so  liable  to,  and  should  pay  the 
amount  of  $225,000  ;  (8)  in  decreeing  that  the  bill  should  be 
dismissed  as  to  the  directors ;  (10)  in  not  decreeing  that  the 
directors  should  pay  the  losses  to  the  bank,  ascertained  by  the 
oourt  to  be  $1,200,000 ;  (11)  in  finding  the  defendants,  James 
H.  Hopkins,  on  account  of  absence  on  public  business  ;  James 
Herdman,  on  account  of  infirm  health ;  Frank  Rahm,  on  ac- 
<50unt  of  not  being  a  director  at  the  time ;  and  Philip  Reymer, 
on  account  of  infirm  health,  and,  probably,  unable  to  attend  to 
the  business,  were  relieved. 

H,  A.  Miller^  D.  F.  Pateraon  and  A.  Hf,  Brovm^  for  Henry 
Warner,  assignee. — By  accepting  their  office  bank  directors 
are  obliged  and  required  to  execute  it  with  fidelity  and  reason- 
able diligence  :  Charitable  Corporation  v.  Sutton,  2  Atk.  400 ; 
Percy  v.  Millaudon,  8  Martin  N.  S.  (La.)  68.  They  must  use  the 
same  care  that  they  exercise  over  their  own  business :  Hun  v. 
Cary,  82  N.  Y.  66,  71 ;  Williams  v.  McKay,  40  N.  J.  Eq.  189. 

Briggs  V.  Spaulding,  141  U.  S.  182,  relied  upon  by  the  court 
below,  was  essentially  different  in  its  facts.  In  the  first  place 
it  was  a  national  bank,  and  under  the  act  of  Congress,  the 
power  to  conduct  its  business  was  expressly  entrusted  to  its 
officers,  and  the  directors  did  not  violate  any  law  in  permitting 
the  president  to  conduct  its  business.  In  the  second  place  the 
losses  occurred  at  a  time  when  most  of  the  defendants  were 
either  not  directors  or  incapacitated  from  attending  to  business. 

The  abstractions  of  money  continued  for  so  long  a  time  and 
were  so  large  that  the  appellees  should  have  known  it.  Under 
the  ruling  in  Williams  v.  McKay,  40  N.  J.  Eq.  189,  there 
was  a  prima  facie  case  against  the  directors. 

The  directors  knew  of  over  drafts,  and  this  was  sufficient  to 
put  them  upon  notice  of  the  condition  of  the  bank. 

The   directors   were   negligent  in    permitting  Kiddle,  the 
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president,  to  manage  all  the  affairs  of  the  bank  and  to  engage 
in  oil  gambling  operations.  They  were  also  negligent  in  re- 
opening the  bank. 

S.  Sehoyer^  Jr.^  and  D.  T.  WaUon^  with  them  J".  Jf.  Stoner^ 
Geo.  W.  Guthrie^  Isaac  S.  Van  Voorhisy  T.  (7.  Lazear  and 
Knan  ^  Reed^  for  A.  A.  Hutchinson  and  the  other  directors. 
The  report  of  a  master  when  confirmed  by  the  court  is  conclu- 
sive unless  the  testimony  clearly  shows  a  plain  mistake.  Har- 
knd's  Accounts,  5  Rawle,  323;  Ludlam's  Est.,  18  Pa.  188; 
Gossner's  Est.,  6  Wharton,  408 ;  Bicking's  Ap.,  2  Brewster, 
280. 

The  question  of  the  defendant's  negligence  is  res  adjudicata : 
Warner's  Ap.,  2  Cent.  Rep.  44. 

The  directors  were  not  bound  to  the  same  care  as  trustees. 
The  relation  between  a  bank  and  its  depositors  is  not  that  of 
trustee  and  cestui  que  trust,  but  that  of  debtor  and  creditor. 
Bank  v.  Millard,  10  Wall.  165  ;  Bank  of  Northern  Liberties  v. 
Jones,  42  Pa.  536 ;  Morse  on  Banks  and  Banking,  p.  26.  The 
directors  of  a  bank  being  gratuitous  mandatories  are  liable  only 
for  fraud  or  such  gross  negligence  as  amounts  to  fraud :  Maisch 
V.  Savings  Fund,  5  Phila.  30;  Spering's  Ap.,  71  Pa.  21 ;  Mo- 
vius  V.  Lee,  30  Fed.  Rep.  307 ;  Briggs  v.  Spaulding,  141  U.  S. 
132;  Preston  V.  Pi-ather,  187  U.  S.  604;  Percy  v.  Millaudon, 
8  Mart.  (La.)  N.  S.  68 ;  Wallace  v.  Lincoln  Savings  Bank,  9  Ry. 
and  Corporation  Law  Journal,  482 ;  the  English  cases  estab- 
lish the  same  principle :  Land  Credit  Company  v.  Ferraoy,  L. 
R.  6  Ch.  App.  768 ;  In  re  Dean  Coal  Mining  Co.,  10  Ch.  Div. 
450 ;  Faure  Electric  Co.,  40  Ch.  Div.  141 ;  Flitcroft's  Case,  21 
Ch.  Div.  519 ;  Perry's  Case,  84  L.  T.  716 ;  Denham  &  Com- 
pany, 25  Ch.  Div.  752 ;  Jackson  v.  Munster  Bank,  15  L.  R. 
356. 

No  case  can  be  found  were  an  attempt  was  successfully  made 
to  charge  the  directors  with  a  loss  happening  from  the  fraud 
and  embezzlement  by  the  president  or  cashier  of  the  bank  or 
codirector,  except  where  gross  negligence  was  shown  on  the 
part  of  the  directors.  Spering's  Ap.,  71  Pa.  21 ;  Watt's  Ap., 
78  Pa.  892 ;  Maisch  v.  Saving  Fund,  5  Phila.  80 ;  Adams  v. 
Manning,  10  W.  N.  C.  450 ;  Addams'  Ap.  (S.  C),  15  W.  N.  C. 
280;  Movius  v.  Lee,  30  Fed.  Rep.  298;  Scott  v.  Depeyster,  1 
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Ed.  Ch.  518 ;  Angell  &  Ames  on  Corporations,  10  ed.,  p.  314 ; 
Dunn's  Adms.  v.  Kyle's  Adms.,  14  Bush.  134 ;  Vance  v.  Ins. 
Co.,  4  Lea  (T.)  885 ;  Heniy  v.  Jackson,  37  Vt.  431 ;  Perry's 
Case,  34  Law  Times,  716 ;  Bank  v.  Baird,  11  Sessions  Cases 
(3d  series)  112 ;  In  re  Denham  &  Co.,  5.  Am.  &  Eng.  Corp. 
Cases,  260 ;  Robinson  v.  Smith,  3  Paige,  222 ;  Loan  Assn.  v. 
Coriell,  34  N.  J.  Eq.  383;  Neall  v.  Hill,  16  Cal.  151 ;  Shear- 
man &  Redfield  on  Negligence,  589 ;  Savings  Bank  of  Louis- 
ville's Assignee  v.  Caperton  et.  al.,  Ky.  Court  of  Ap.,  Jan. 
Term,  1888 ;  Thompson  on  Liability  of  Officers  and  Agents,  359. 
A  bank  dii-ector  is  not  liable  to  a  depositor,  there  being  no 
relation  or  privity  between  them.  Ackerman  v.  Halsey,  37 
New  Jersey  Equity,  362 ;  Smith  v.  Hurd,  12  Mete.  (Mass.)  371 ; 
Hodges  V.  N.  E.  Screw  Co.,  1  R.  I.  312  ;  Cmig  v.  Gregg,  83  Pa. 
20  ;  Maisch  v.  Saving  Fund,  6  Philada.  32 ;  Robinson  v.  Smith, 
3  Page,  233 ;  Heath  v.  Erie  Ry.  Co.,  8  Blatch.  374 ;  Abbott  v. 
Merriam,  8  Cush.  590 ;  Peabody  v.  Flint,  6  Allen,  56  ;  Hersey 
V.  Veazie,  24  Me.  12 ;  Williams  v.  Halliard,  38  New  Jersey 
Equity,  376. 

T.  0.  Lazear^  with  him  Orr^  for  Thomas  Hare. — The  act  of 
Thomas  Hare  not  having  been  done  by  him  in  his  official  ca- 
pacity as  a  director,  he  had  the  same  right  to  check  out  the 
money  as  any  other  depositor :  2  Moi-awetz  on  Corporations; 
Catlin  V.  Eagle  Bank,  6  Conn.  233 ;  Buell  v.  Buckingham,  16 
Iowa,  284 ;  Smith  v.  Skeary,  47  Conn.  47 ;  Raili-oad  Co.  v. 
Claghorn,  1  Spears'  Eq.  Rep.  545;  Beach  v.  Miller,  23  111. 
Ap.  151 ;  Field  on  Corporations,  sec.  177. 

The  money  was  not  the  individual  money  of  Hare,  but  of 
the  firm  to  which  he  belonged,  and  it  has  a  right  to  retain  it 

Opinion  by  Mr.  Justice  Paxson,  January  4, 1892. 

This  case  has  been  so  carefully  considered  by  the  learned 
master  and  court  below,  that  little  remains  for  us  to  add.  In- 
deed, in  a  case  of  such  magnitude,  involving  a  vast  mass  of 
testimony,  we  can  do  little  more  than  see  that  the  principles 
upon  which  it  has  been  decided  below  are  sound. 

Briefly  stated,  the  bill  was  filed  for  the  purpose  of  holding 
the  oflBcers  and  directoi-s  of  the  bank  responsible  for  the  losses 
resulting  from  its  failure.  It  is  claimed  that  the  officers  and 
directors  were   negligent  in  their  management  of  the  bank's 
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affairs,  and  that  by  reason  of  such  negligence  the  losses  oc- 
curred. 

It  is  conceded  on  all  sides  that  the  losses  and  the  disastrous 
&ilure  of  the  bank  were  directly  traceable  to  Mr^iddle,  its 
late  president,  now  deceased.  He  practically  emptied_J:he 
vaults  of  the  bank  in  carrying  on  a  gigantic  speculation^in  oil. 
This  was^dox^  with  the  knowledge  xx£  thaxa^hier,  and  the  co- 
operation of  one  or  more  clerks  or  subordinates.  It  would 
have  been  extremely  diflBcult,  if  not  practically  impossible,  for 
any  person  to  have  committed  such  a  swindle  without  the  co- 
operation of  some  one  inside.  The  question  is  whether  the 
diiectors  ought  to  have  known  of  these  transactions,  and 
whether  their  failure  to  know  what  the  real  plunderer  was  do- 
ing, was  such  negligence  on  their  part  as  to  render  them  liable 
to  the  creditors  of  the  bank. 

The  Penn  Bank  closed  its  doors  in  May,  1884.  It  is  not 
too  much  to  say  that  its  failure  was  a  great  shock  to  the  busi- 
ness interests  of  Pittsburgh.  It  was  the  cause  of  much  excite- 
ment ;  led  to  a  large  amount  of  litigation,  much  of  it  directed 
against  the  board  of  directors.  As  usual,  in  such  cases,  the 
cuiTent  of  public  opinion  was  turned  against  them,  and  up  to 
the  present  time  they  have  been  defending  themselves  against 
hostile  litigation.  The  time  has  now  arrived  when  the  rights 
of  the  parties  can  be  considered  calmly,  and  disposed  of  in  dis- 
r^;ard  of  prejudice  or  popular  clamor. 

The  fii-st  question  that  naturally  suggests  itself  for  our  con- 
sideration is,  the  extent  of  the  duty  which  the  directors  of  a 
bank  owe  to  the  stockholders,  whom  they  represent  directly, 
and  the  creditors,  whom  they  represent  indirectly. 

Upon  this  point  there  is  a  general  misapprehension  in  the 
popular  mind.  This  finds  expression,  after  bank  failures,  in 
severe  condemnation  of  directors,  and  a  general  assertion  of 
the  doctrine  that  their  duty  requires  them  to  be  familiar  with 
all  the  details  of  the  management.  In  the  popular  mind  they  are 
held  to  the  rule  that  they  ought  to  take  the  same  care  of  the 
affairs  of  the  bank  that  they  do  of  their  own  private  business. 
Even  the  learned  judge  below  evidently  adopted  this  view, 
when  he  said  in  his  opinion  :  "  If  we  were  to  decide  this  case 
on  first  impressions,  as  to  the  conclusions  of  fact  to  be  drawn, 
and  under  the  decisions  cited  and  rules  laid  down  in  the  minor- 
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ity  opinion  in  Briggs  v.  Spalding,  we  would  say  there  was 
gross  negligence,  or  want  of  the  ordinary  care  that  a  man  of 
fair  intelligence  would  take  of  his  own  affairs." 
/T)  It  cannot  be  the  rule  that  the  dii^ector  of  ^  bank  is  to  be 
^  held  to  the  same  ordinary  care  that  he  takes  of, his  own-4iffairs. 
He  receives  no  compensation  for  higaendces.  He,jfl  a  grafaii- 
tons  mandatory.  His  principal  business  at  the  bank  is  to  as- 
sist  in  discounting  paper,  and  for  that  purpose  he  attends  at 
the  bank  at  stated  periods — generally  once  or  twice  a  week — 
for  an  hour  or  two.  The  condition  of  the  bank  is  then  laid  be- 
fore him,  in  order  that  he  may  know  how  much  money  there  is 
to  loan.  Once  or  twice  a  year  there  is  an  examination  of  the 
condition  of  the  bank,  in  which  he  participates.  The  cash  on 
hand  is  counted,  the  bills  receivable  and  sureties  examined,  to 
see  whether  they  correspond  with  the  statement  as  furnished 
by  the  officers.  Beyond  this  he  has  little  to  do  with  either  the 
cash  or  the  books  of  the  bank.  They  are  in  the  care  of  sala- 
ried officials  who  are  paid  for  such  services,  and  selected  by 
reason  of  their  supposed  integrity  and  fitness.  To  expect  a 
director,  under  such  circumstances,  to_£ive  the  affairs_iil.ihe 
banK  the.  same  care  that  he  takes  of  his  own  business,  is  unrea- 
sonable, and  few  responsible  men  would  be  willing  to  serve 
upon  such  terms.  Iii^the  case  of  a  city  bank,  doing  a  large 
business,  he  would  be  obliged  to  abandon  his  own  affairs  en- 
tirely. A  business  man  generally  understands  the  details,  of 
his  own  business,  but  a  bank  director  cannot  grasp  the  details 
of  a  large  bank  without  devoting  all  his  time  to  it,  to  the  utter 
neglect  of  his  own  affairs. 

A  vast  amount  of  authority  has  been  cited  upon  this  ques- 
tion, which  we  do  not  think  it  necessary  to  review.  It  is  suf- 
ficient to  refer  to  a  few  cases  only.  In  Spering's  Ap.,  71  Pa. 
11,  the  subject  is  very  fully  discussed  by  the  late  Justice  Shars- 
WOOD,  and  the  rule  of  ordinary  care  is  laid  down.  Not,  how- 
/    ever,  the  ordinary  care  which  a  man  takes  of  his  own  business, 

but   the  ny^jjnftry  ^^va  ^f   ft  ^anlr   dirftfit^nr  in  thft   hn.<^inftR«  of  a 

bank.  Negligence  is  the  want  of  care  according  to  the  circum- 
stances, and  the  circumstances  are  everything  in  considering 
this  question.  The  ordinary  care  of  a  business  man  in  his  own 
affairs  means  one  thing;  the  ordinary  care  of  a  gratuitous 
mandatory  is  quite  another  matter.    The  one  implies  an  over- 
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sight  and  knowledge  of  every  detail  of  his  business ;  the  other 
suggests  such  care  only^g^a.man  can  ^ve  in  a,.sliort  s^ace  of 
time  to  the  business  of  other  persons,  from  whom  he  receives 
no  conap^iisation. 

The  same  learned  judge,  in  Maisch  v.  Saving  Fund,  5  Phila. 
80,  laid  down  the  rule  as  follows :  "As  to  the  directors,  how- 
ever, receiving  no  benefit  or  advantage,  they  can  be  considered 
only  as  gratuitous  mandatories,  liable  only  for  fraud  or  such 
gross  negligence  as  amounts  to  fraud."  Again,  in  Spering's 
Ap.,  supra,  he  said :  "  Indeed,  as  the  directors  are  themselves 
stockholders,  interested,  as  well  as  all  others,  that  the  affairs 
and  business  of  the  corporation  should  be  successful,  when  we 
ascertain  and  determine  that  they  have  not  sought  to  make 
any  profit  not  common  to  all  the  stockholders,  we  raise  a  strong 
presumption  that  they  have  brought  to  the  administration  their 
best  judgment  and  skill." 

We  may  also  refer  to  Briggs,  Receiver,  v.  Sgaulding,  141  U. 
S.  132,  which  goes  even  further  than  our  own  cases  upon  this 
point.  It  does  not  relieve  a  director  from  the  consequence  of 
gross  negligence  in  the  performance  of  his  duty,  but  it  holds 
that  he  is  not  responsible  where  he  has  used  the  ordinary  care 
which  bank  directors  usually  exercise.  It  is  true  this  was  the 
case  of  a  national  bank,  but  we  apprehend  that  what  is  negli- 
gence on  the  part  of  a  director  of  a  national  bank,  would,  as  a 
general  rule,  be  negligence  by  a  director  of  a  state  bank,  and 
subject  to  the  same  liability. 

In  ffigtirf^  tn  wliQf  iq  nvrlinAvy  ^are,  regard  must  be  bad  to 
the  usagggjitf-the-particulai:  business.  Thus,  if  the  director  of 
a  bank  performed  his  duties,  as  such,  in  the  same  manner  as 
they  were  performed  by  all  other  directors  of  all  other  banks 
in  the  same  city,  it  could  not  fairly  be  said  that  he  was  guilty 
of  gross  negligence.  And  care  must  be  taken  that  we  do  not 
hold  mere  gratuitous  mandatories  to  such  a  severe  rule  as  to 
drive  all  honest  men  out  of  such  positions.  This  thought  is 
so  well  expressed  by  Sir  George  Jessel,  M.  R.,  in  his  opinion  in 
In  re  Penn  Coal  Mining  Co.,  10  Ch.  Div.  450,  that  I  give  his 
remarks  in  full :  "  One  must  be  very  careful  in  administering 
the  law  of  joint-stock  companies,  not  to  press  so  hard  on  honest 
directors  as  to  make  them  liable  for  these  constructive  defaults, 
the  only  effect  of  which  would  be  to  deter  all  men  of  any  prop- 
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erty,  and,  perhaps,  all  men  who  have  any  character  to  lose, 
from  becoming  directors  of  companies  at  all.  On  the  one  hand, 
I  think  the  court  should  do  its  utmost  to  bring  fraudulent  di- 
rectors to  account ;  and,  on  the  other  hand,  should  also  do  its 
best  to  allow  honest  men  to  act  reasonably  as  directors.  Will- 
ful default  no  doubt  includes  the  case  of  a  neglecting  to  sue, 
though  he  might,  by  suing  earlier,  have  recovered  a  trust  fund; 
in  that  case  he  is  made  liable  for  want  of  due  diligence  in  his 
trust.  But  I  think  directors  are  not  liable  on  the  same  princi- 
ple." 

Holding,  then,  tile  rule  to  be  that  directors,  whojtfe-  gratui- 
tous mandatories,  are  only  liable  for  fraud,  or  for  suck  ^oss 
negligence  as  amounts  to  fraud,  it  remains  but  to  apply  this 
principle  to  the  facts  of  this  case. 

It  is  not  alleged — ^it  has  never  been  alleged — ^that  the  hands 
of  these  directors  are  stained  by  fraud.  The  bank  was  wrecked 
by  its  president,  with  the  cashier  and  some  of  the  clerks  aiding 
and  abetting.  It  was  adroitly  done,  so  far  as  the  means  were 
concerned,  and  it  was  concealed  wholly  from  the  directors. 
False  entries  were  made  in  the  books,  and  false  accounts,  or 
accounts  with  fictitious  persons,  were  opened  so  as  to  hide  the 
tlieft.  The  reports  of  the  bank's  condition,  made  by  the  presi- 
dent to  the  directors,  irom  time  to  time,  showed  it  to  be  in 
good  condition,  while  in  point  of  fact  it  was  honeycombed  with 
fraud,  and  its  assets  squandered  in  wild  speculations.  It  may 
be  asked,  why  did  not  the  directors  discover  this  by  an  exami- 
nation  of  the  books  ?  The  answer  is,  that,  if  they  had  exam- 
ined every  book  in  the  bank,  with  a  single  exception,  they 
would  not  have  found  the  fraud.  That  exception  is  tbfijndi- 
yidual  ledger.  All  the  frauds  were  dumped  into  tbig  book, 
and  appeared  nowhere  else.  The  individual  ledger  contains 
the  accounts  of  the  individual  depositoi*s,  and  this  book,  by  the 
rules  of  q  large  majority  of  the  Pittsburgh  banks,  the  directors 
are  not  allowed  to  see.  This  is  a  rule  of  policy  on  the  part  of 
most  city  banks,  and  the  reason  for  it  is,  at  least,  plausible. 
A  director,  largely  engaged  in  business,  may  have  a  number  of 
rivals  in  the  same  business  who  are  depositors  in  the  bank.  If 
he  is  permitted  to  examine  their  accounts  it  gives  him  an  ad- 
vantage and  an  insight  into  a  rival's  affairs  that  few  business 
men  would  tolerate.     Hence,  it  is  a  question  with  many  banks 


Digitized  by  LjOOQ IC 


SWENTZEL  V,  PENN  BANK.  153 

1892.]         '  Opinion  of  the  Court. 

whether  to  adopt  this  rule  or  lose  valuable  customers,  and  they 
generally  prefer  the  former.  We  are  not  speaking  of  the  wis- 
dom of  the  rule,  only  of  its  existence,  as  bearing  upon  the 
question  of  the  director's  negligence.  Are  they  to  be  held  to 
be  guilty  of  gross  negligence  in  not  examining  a  book,  which, 
by  the  rules  of  their  own  bank,  and  of  four  fifths  of  the  other 
banks  in  Pittsburgh,  the  directors  were  not  permitted  to  see  ? 

Nor  do  we  think  the  directors  were  bound  to  regard  the 
statements  submitted  to  them  as  false,  and  the  president,  cash- 
ier and  cl^ks  as  thieves.  They  had  nothing  to  arouse  sus- 
picion. All  of  these  gentlemen  stood  high;  they  were  the 
trusted  agents  of  the  corporation ;  paid  for  their  services,  and 
regarded  in  the  community  in  which  they  lived  as  honest  men. 

Aside  from  this,  the  directors  were  among  the  heaviest 
stockholders  of  the  bank.  They  collectively  owned  a  large 
proportion  of  it.  And  so  thoroughly  were  they  deceived  by 
the  president  as  to  its  condition  that,  when  the  first  stoppage 
occuiTed,  they  not  only  believed  the  suspension  was  temporary, 
but  they  showed  their  faith  by  their  works,  and  upon  their  in- 
dividual credit  raised  the  sum  of  $289,000  to  enable  it  to  re- 
sume. They  did  not  desert  the  ship  like  a  parcel  of  drowning 
rats,  but  imperiled  their  private  fortunes  in  an  effort  to  keep 
it  afloat.  Under  such  circumstances  it  would  be  an  act  of 
gross  injustice  to  hold  them  liable  for  the  frauds  of  others,  in 
which  they  had  not  participated — of  which  they  had  no  knowl- 
edge— and  which  have  only  been  brought  to  light  with  the  aid 
of  experts.  Wejmust  measure  this  transaction  by  the  light 
which_the8Q.iiirector8  had  at  the  time  the  ti-ansaction  occurred. 
It  would  be  unfair  to  judge  them  by  the  calcium  light  which 
has  been  turned  on  for  six  years,  and  which  has  enabled  us  to 
trace  at  last  the  sinuous  path  of  Riddle  and  his  confedenvtes 
in  crime,  and  the  means  by  which  this  bank  has  been  robbed 
and  plundered.  We  are  of  opinion  that  the  master  and  the 
court  below  were  right  in  their  conclusion,  and  the  decree  is 
affirmed  upon  the  appeal  of  the  assignee,  and  the  appeal  dis- 
missed at  his  costs. 

HUTCHINSON'S  APPEAL. 

This  was  a  cross-appeal  from  the  same  decree  as  that  in 
Warner's  appeal.  It  was  taken  by  the  directors  of  the  bank, 
and  they  complain  that  ^Hhe  court  below  erred  in  imposing 
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upon  the  directors,  the  defendants  below  and  appellants  here, 
the  costs  of  this  case,  including  a  master's  fee  of  $2,500." 

Costs  in  equity  are  in  the  sound  discretion  of  the  court,  and 
we  always  hesitate  to  reverse  for  the  exercise  of  such  dis- 
cretion. In  this  case,  however,  the  directors  have  been  com- 
pelled to  defend  themselves  for  years  against  litigation,  which 
a  careful  and  dispassionate  examination  of  the  case,  at  the 
proper  time,  would  have  shown  to  be  without  merit.  Having 
succeeded  in  vindicating  themselves  from  the  charges  made 
against  them,  we  do  not  think  they  should  now  b^  compelled 
to  pay  the  costs.  The  general  rule  is  that  the  losing  party 
shall  pay  the  costs  of  his  unsuccessful  litigation,  and  we  see 
nothing  in  this  case  to  take  it  out  of  this  rule. 

The  decree  is  reversed  as  to  costs,  and  it  is  ordered  that  the 
costs  here  and  below,  including  the  master's  fee,  be  paid  out  of 
the  funds  in  the  hands  of  the  assignee. 

Thomas  Hare,  one  of  the  defendants,  assigns  as  error  upon 
this  appeal,  that  the  court  below  erred  in  making  and  entering 
the  sixth  paragraph  of  the  decree,  which  orders  him  to  pay  to 
the  said  assignee  the  sum  of  $3,716.28,  with  interest  thereon 
from  May  26,  1884,  less  five  and  seven  eights  per  cent  of 
the  principal  sum,  said  deduction  being  the  amount  of  the  div- 
idend paid  by  the  assignee  to  creditors  upon  the  distribution, 
heretofore  made  by  said  assignee. 

The  facts  are  as  follows :  Thomas  Hare  and  son,  appellant's 
firm,  had  the  sum  of  $3,716.23  on  deposit  in  the  Penn  Bank, 
on  the  day  the  bank  finally  closed.  Being  in  the  bank  at  the 
time,  he  drew  this  money  out.  The  master  and  the  court  be* 
low  held  that  he  had  no  right  to  do  so,  and  thus  obtain  a  pref- 
erence, after  the  bank  had  closed.  There  could  be  no  doubt 
about  this  if  the  money  had  been  his  individual  money.  But 
he  contends,  that  because  it  belonged  to  his  firm  he  had  a  right 
to  withdraw  it.  We  think  it  is  a  distinction  without  a  dif- 
ference. It  was  his  act,  and  even  if  we  treat  it  as  the  act  of  the 
firm,  it  was  done  upon  information  obtained  by  him  in  his  con- 
fidential relation  as  a  director  of  the  bank.  We  think  the 
decree  against  him  was  properly  entered,  and  his  appeal  is  dis- 
missed at  his  costs. 
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Milligan  v.  Browarsky,  Appellant. 

Evidence  Judgment — Record, 

In  an  action  to  recover  the  value  of  certain  empty  beer  barrels*  the  de- 
fendant offered  in  evidence  the  record  of  a  judgment  for  the  plaintiff  be- 
fore an  alderman  for  the  price  of  the  beer  sold  in  the  barrels.  It  did  not 
appear  that  any  claim  was  made  before  the  alderman  for  the  value  of  tho^ 
baiTels,  but  the  evidence  showed  that  the  defendant  was  to  have  a  reason- 
able time  to  return  the  barrels  after  selling  the  beer.  The  judgment  be- 
fore the  alderman  was  entered  fifteen  days  after  the  last  beer  was  sold. 
Held,  that  the  record  was  not  conclusive  against  the  plaintiff  and  that  it 
was  properly  excluded. 

Argued  Nov.  10, 1891.  Appeal  No.  106,  Oct.  T.,  1891,  by 
defendant  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  April 
T.,  1889,  No.  390,  on  verdict  for  plaintiff.  Before  Paxson,  C. 
J.,  Sterrbtt,  Gbben,  Williams  and  Mitchell,  J  J. 

Appeal  by  Hyman  Browarsky  from  a  judgment  of  an  alder- 
man in  favor  of  A.  A.  Milligan  for  $269.20,  the  value  of  cer- 
tain empty  beer  banels  alleged  to  have  been  retained  by  the 
defendant : 

At  the  trial  it  appeared  that  the  plaintiff,  a  wholesale  beer 
dealer,  sold  beer  to  the  defendant  under  an  agreement  that  the 
empty  barrels,  half-barrels,  quarter-barrels  and  eighths  should 
be  returned  within  a  reasonable  time,  or  paid  for  at  a  price 
agreed  upon.  The  testimony  as  to  whether  the  barrels  in  con- 
trovei-sy  had  been  returned  or  not,  was  conflicting. 

The  defendant  offered  in  evidence  the  transcript  of  alder- 
man Tate,  of  the  suit  of  A.  A.  Milligan  against  Hyman  Brow- 
arsky brought  Jan.  5, 1889,  showing  judgment  against  defendant 
for  $278.18  for  goods  sold  and  delivered  by  plaintiff  to  defend- 
ant ;  also,  a  check  in  payment  of  the  judgment.  The  purpose 
of  the  offer  was  to  show  that  at  the  time  this  suit  was  brought 
on  Jan.  6,  1889,  the  amount  claimed  in  said  action,  and  for 
which  judgment  was  entered  on  Jan.  10, 1889,  was  all  that  was 
due  on  any  account  whatever,  especially  on  back  account,  from 
Hyman  Browarsky  to  A.  A.  Milligan,  and  secondly  for  the 
purpose  of  showing  that  an  action  was  brought  to  recover  for 
beer,  fifteen  days  after  the  account  for  which  suit  was  brought 
in  this  case  ceased,  and  that  the  plaintiff  cannot  recover  in  this^ 
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action  for  the  packages,  he  having  already  recovered  for  the 
liquor  sold  by  Milligan  to  the  defendants,  and  for  the  purpose 
also  of  showing  that  he  is  barred  from  recovering  in  this  action 
under  the  act  of  assembly  in  such  cases  made  and  provided. 

Objected  to  as  incompetent  and  irrelevant,  and  for  the  reason 
that  the  packages  sued  for  in  this  case  were  not  supposed  to  be 
empty,  and  that  they  had  not,  at  that  time,  refused  to  return 
them,  that  the  suit,  the  transcript  of  which  is  offered  in  evidence, 
was  simply  for  the  liquor,  the  payment  of  which  was  then  due, 
and  for  the  further  reason  that  the  matter  is  not  set  up  in  the 
aflSdavit  of  defence. 

By  the  Court :  I  do  not  think  that  the  record  in  that  case  is 
conclusive  in  this  case.  In  the  first  place,  the  beer  would  have 
to  be  paid  for  as  soon  as  delivered,  and  the  empties  have  not  to 
be  returned  until  after  Browarsky  had  sold  the  beer,  and  would 
be  entitled  to  a  reasonable  time  to  gather  in  the  empties  and 
return,  and  in  the  second  place,  I  think  it  is  not  embraced  in 
the  affidavit  of  defence  in  this  case.  For  this  reason  the  offer 
is  overruled.     Exception.  [1] 

The  court  charged  in  part  as  follows : 

"  Counsel  has  referred  to  one  matter  that  may  be  considered 
by  you  but  it  is  not  conclusive,  as  I  have  ruled.  It  seems  that 
the  last  beer  was  delivered  some  time  in  the  latter  part  of  Decem- 
ber, 1888,  and  some  fifteen  or  twenty  days  after  that  the  plaintr 
iff  sued  the  defendant  for  the  beer  delivered  up  to  that  time, 
and  recovered  a  judgment  against  the  defendant  for  all  the 
beer  sold.  At  that  time  no  claim  was  put  in  for  empty  vessels 
not  returned.  I  ruled  against  the  defendant  on  the  ground  that 
that  was  not  conclusive  against  the  plaintiff,  as  at  that  time  he 
may  not  have  discovered  that  the  empty  vessels  had  not  been 
returned  and  the  defendant  would  be  entitled  to  a  reasonable 
time  for  returning  the  vessels  after  having  sold  the  beer.  I 
leave  it  as  a  question  for  you  under  all  the  evidence,  whether 
that  throws  any  light  upon  it  to  you,  the  fact  that  at  that  time 
there  was  no  claim  made  for  empty  vessels,  in  other  words, 
whether  this  claim  for  empty  vessels  is  a  matter  trumped  up 
afterwards."  [2] 

Verdict  and  judgment  for  plaintiff  for  $180.81.  Defendant 
appealed. 
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Errors  asngned  were  (1)  offer  of  evidence,  quoting  ofifer  as 
above  ;  and  (2)  the  portion  of  the  charge  quoted  above. 

Jame%  FitzsimmoTis^  of  Fitzaimmons  ^  Rohb^  for  appellant. 
Lewis  McMullen^  for  appellee. 

Per  CuBlAM,  January  4,  1892. 

This  record  is  free  from  error.  The  offer  of  evidence  referred 
to  in  the  first  specification  was  properly  rejected.  The  suit 
before  the  alderman  was  for  a  different  cause  of  action.  The 
one  was  for  the  beer  sold  and  delivered,  the  other  was  for  the 
empty  barrels.  The  attempt  to  use  the  record  of  the  alderman 
as  a  bar  to  this  suit  was  evidently  an  afterthought,  as  no  refer- 
ence was  made  to  it  in  the  affidavit  of  defence.  Judgment 
affirmed. 


Foster,  Appellant,  v.  Carson  and  Wife. 

Judgment — Opening  of^ScirefacUM  sur  mortgage. 

The  Supreme  Court  will  not  review  an  order  of  the  common  pleas 
opening  a  judgment  entered  in  default  of  an  affidavit  of  defence,  where 
the  defendant  avers  in  her  petition  that  she  was  prevented  by  illness  from 
appearing ;  that  she  never  received  notice  of  the  assignment  of  the  mort- 
gage to  the  plaintiff,  that  she  had  paid  nearly  the  whole  of  the  amount 
of  the  mortgage  to  the  plsuntiff^s  assignor,  and  that  only  a  small  balance 
remained  for  which  she  tendered  judgment. 

Argued  Nov.  10,  1891.  Appeal,  No.  269,  Oct.  T.,  1891,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T.,  1890, 
No.  853,  opening  a  judgment  entered  in  default  of  an  affidavit 
of  defence.  Before  Paxson,  C.  J.,  Stbrrbtt,  Gbeen,  Wil- 
liams and  MiTOHBLL,  JJ. 

On  December  17,  1890,  William  Foster  entered  judgment 
against  Robert  J.  Carson  and  Agnes  J.  Caraon,  his  wife,  on  a 
scire  facias  sur  mortgage  in  default  of  an  affidavit  of  defence. 

On  December  20, 1890,  Agnes  J.  Cai*son  presented  a  petition 
for  a  rule  to  open  the  judgment  averring  that  she  was  sixty- 
three  years  of  age  and  in  poor  health,  and  had  deferred  filing 
her  affidavit  of  defence  until  the  weather  would  permit  her  to 
go  out  with  safety  to  her  health,  and  that  she  was  ignorant  of 
the  necessity  of  filing  an  affidavit  of  defence  at  once.     In  an 
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affidavit  of  defence  filed  with  the  petition  and  made  part  of  it, 
the  petitioner  further  averred  that  the  mortgage  in  suit  for 
f  1,500  had  been  given  by  her  to  Mary  Speelman,  who  had  as- 
signed it  to  A.  C.  Jerrett;  that  she  had  paid  Jerrett  $1,300, 
leaving  a  balance  due  of  $200  on  account  of  the  principal,  that 
she  had  no  notice  of  the  assignment  from  Jerrett  to  the  plaintiff. 
The  petitioner  tendered  judgment  for  the  $200  due  on  account 
of  the  principal  and  also  for  the  interest  due. 

The  court  granted  the  rule  which  it  subsequently  made  ab- 
solute.    Plaintiff  appealed. 

Error  assigned^  was  the  order  of  the  court  making  the  rule 
absolute. 

W.  K,  Jennings^  with  him  W.  S.  Thomas^  for  appellant. 

L,  L.  Davis^  for  appellees. 

Per  Curiam,  Januaiy  4, 1892. 

The  order  of  the  court  below  opening  the  judgment  is 
affirmed. 


McKnight  v.  Nichols,  Appellant. 

Where  a  horse  is  wan*anted  sound  and  kind,  and  the  purchaser  after 
using  it  one  day»  returns  it  to  the  vendor  on  the  ground  that  it  is  not  kind, 
and  the  horse  shortly  afterwards  dies  from  founder  it  is  proper  for  the 
court  to  charge  the  jury  in  an  action  for  a  return  of  the  purchase  money, 
that,  if  the  purchaser  **  used  the  horse  in  the  ordinary  and  proper  way, 
and  he  returned  it  because  it  was  not  kind,  and  as  a  matter  of  fact  it  was 
not  kind,  he  can  recover." 

Argued  Jan.  6,  1892.  Appeal,  No.  284,  Jan.  T.,  1891,  by 
defendant  from  judgment  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1889,  No.  817,  on  verdict  for  plaintiff.  Before  Pax- 
son,  C.  J.,  Sterrett,  Green,  Williams,  McCollum,  Mitch- 
ell and  Heydrick,  JJ. 

Assumpsit  by  D.  H.  McKnight,  against  D.  P.  S.  Nichols,  to 
recover  $139,  the  price  paid  by  defendant  for  a  horse.  At  the 
trial  it  appeared  that  the  contract  warranted  the  horse  to  be 
sound  and  kind,  and  gave  the  plaintiff  the  privilege  of  return- 
ing the  horse  within  two  days  if  it  was  not  as  warranted.  The 
plaintiff  used  the  horse  in  his  business  of  selling  cakes  and 
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crackers  for  one  day,  driving  from  Philadelphia  to  Darly  and 
back,  stopping  at  various  places.  The  plaintiff  testified  that 
the  horse  shied  at  steam.  The  hoi-se  was  delivered  to  the 
plaintiff  on  July  11, 1889.  He  returned  it  to  the  defendant 
on  July  12,  and  on  July  14,  it  died  of  founder.  The  defend- 
ant claimed  that  the  horse  was  sound  when  delivered  to  the 
plaintiff,  and  that  when  it  was  returned  it  was  unsound. 

Abkold,  J.,  charged  the  jury  in  fact  as  follows : 

"The  plaintiff  sajrs  that  the  horse,  while  being  driven  over 
a  bridge  on  the  way  to  Darby,  shied  at  steam.  After  being 
driven  to  Darby  the  horse  stood  in  front  of  a  store  for  some 
time  and  then  started  away ;  but  he  did  not  run  away,  the 
plaintiff  being  able  to  catch  and  stop  him. 

"  On  his  way  back  the  plaintiff  stopped  at  Dr.  Bridge's  house 
and  had  the  doctor  examine  the  horse.  The  doctor  says  the 
boi-se  then  had  no  indications  of  unsoundness.  This  was  at 
one  o'clock.  But  the  doctor  says  the  hoi'se  shied  in  his  yard, 
and  it  took  ten  minutes  to  get  him  started.  Later  on  the  same 
day  the  horse  was  taken  back  to  Mr.  Nichols'  stable,  and  Mr. 
Nichols  says,  in  an  unsound  condition ;  he  says  the  horse  was 
perfectly  sound  when  it  left  his  stable,  but  when  it  was  re- 
turned it  was  sick  and  foundered. 

"  It  is  admitted  that  if  the  horse  did  shy  it  was  not  as  war- 
ranted, but  the  contention  is  that  it  should  have  been  returned 
by  the  plaintiff  as  good  as  he  got  it,  reasonable  use,  as  we  say 
in  cases  of  real  estate,  excepted. 

^^  [If  the  horse  was  not  kind,  then  it  must  be  found  that  it 
was  injured  by  Mr.  McKnight,  in  order  to  defeat  him  in  this 
action ;  ]  [1]  [and  it  is  for  Mr.  Nichols  to  show  to  your  satisfac- 
tion that  the  founder  was  caused  by  Mr.  McKnight's  negli- 
gence, unreasonable  use  or  abuse  of  the  horse.]  [2]  [In  other 
words,  if  Mr.  McKnight's  use  of  the  horse  was  reasonable,  or  if 
he  did  not  overdrive  it,  but  used  it  in  the  ordinary  and  proper 
way,  and  he  returned  it  because  it  was  not  kind,  and,  as  a  mat- 
ter of  fact,  it  was  not  kind,  then  he  can  recover.]  [8]  [Of 
course,  if  the  horse  was  foundered  by  him,  that  is  a  defence  to 
this  case  ;  but  if  he  gave  only  ordinary  use,  or  if  it  was  found- 
ered before,  and  the  founder  only  broke  out  on  that  day,  he 
can  recover.]  [4] 
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•'  The  suit  is  really  between  Stanton,  the  one  who  placed  the 
horse  with  Nichols  for  sale,  and  Mr.  McKnight. 

"  The  purchase-money  has  not  been  paid  over  by  Nichols  to 
Stanton,  but  it  no  doubt  will  be  in  case  your  verdict  should  be 
in  Nichols'  favor. 

**  The  defendant's  counsel  has  requested  me  to  charge : — 

'*  *  If  the  jury  find  the  horse  was  sound  when  sold,  and  was 
returned  unsound  within  the  time  specified  in  the  contract, 
that  would  not  be  an  acceptance  of  the  horse  and  rescission  of 
the  contract.' 

"  Answer :  That  is  so,  gentlemen,  but  if  you  find  the  plaintiffs 
use  of  the  horse  was  not  unreasonable,  and  he  did  not  over- 
drive it,  then  the  plaintiff  can  recover,  if  the  horae  was  re- 
turned on  account  of  the  breach  of  warranty."  [5] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Erron  assigned  were  (1-4)  the  portions  of  charge  as  above, 
quoting  them,  and  (5)  the  answer  to  defendant's  point,  quot- 
ing point  and  answer.  • 

L.  It.  Fletcher^  for  appellant,  cited  Logans  v.  Mathews,  6 
Pa.  417 ;  Collins  v.  Bennett,  46  N.  Y.  490. 

A.  S,  L.  Shields^  for  appellee,  was  not  heard* 

Peb  Curiam,  January  6,  1892. 
Judgment  afiBrmed. 


Nelson's  Estate.     Fidelity  Insurance,  etc.,  Co.'s  Appeal. 

Where  a  second  will  in  express  terms  revokes  a  former  will,  but  refers 
to  certain  bequests  in  the  former  will  and  re-enacts  them,  both  wills  are 
entitled  to  probate,  but  the  executor  named  in  the  foimer  will  is  not  en- 
titled to  letters  testamentary. 

Argued  Jan.  7,  1892.  Appeal  No.  414,  Jan.  T.,  1891,  by 
Fidelity  Insurance,  Trust  and  Safe  Deposit  Co.,  from  decree 
of  O.  C.  Phila.  Co.,  Oct.  T.,  1890,  No.  229,  dismissing  appeal 
from  register  of  wills.  Before  Paxson,  C.  J.,  Sterrbtt, 
Gbbbn,  Williams,  McCollum,  Mitchell  and  Hbydkick, 
JJ. 


n^ 
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On  Jan.  29,  1891,  the  Fidelity  Insurance  Trust  and  Safe 
Deposit  Co.  appealed  from  the  decision  of  the  register  of  wills 
refusing  to  issue  to  them  letters  testamentary  on  the  estate  of 
Jane  Nelson,  deceased.  From  the  petition  it  appeared  that  on 
April  6,  1886,  Jane  Nelson  executed  a  will  leaving  the  residue 
of  her  estate  after  payment  of  debts  to  her  brother  William 
Nelson  for  life  with  remainder  to  Evan  O.  Kane,  Harriet  Ame- 
lia Kane,  Elisha  Kent  Kane  and  Thomas  Leifer  Kane.  Of 
this  will  she  appointed  as  executor  the  Fidelity  Insurance 
Trust  and  Safe  Deposit  Co.  In  1890  Wilbour  Nelson  died, 
bequeathing  his  sister  Jane  his  entire  estate,  amounting  to 
$18,000.  On  June  25, 1890,  Jane  Nelson  executed  a  second 
will  by  which  in  accordance  with  her  brother's  request  she  be- 
queathed all  the  estate  derived  from  him  to  certain  relatives 
named.     This  will  contained  inter  alia  the  following  clauses : 

"  I,  Jane  Nelson,  of  Germantown,  Philadelphia,  Pa.,  being  of 
sound  and  disposing  mind  and  memory  do  make  and  ordain 
this  my  last  Will  and  Testament  for  the  disposal  of  my  earthly 
estate,  hereby  revoking  all  former  wills  by  me  at  any  time  here- 
tofore made. 

"  I  desire  to  carry  out  my  brother's  wishes  expressed  to  me 
and  also  to  my  executor  hereinafter  named,  viz. :  That  all  of 
my  legacy  bequeathed  to  me  by  my  brother  the  late  Wm.  Nel- 
son that  shall  be  remaining  in  my  estate  at  the  time  of  my  death 
I  give,  devise  and  bequeath  unto  his  and  my  cousins  they  being 
our  nearest  relatives,  viz. :  Margaret,  widow  of  Jas.  Nelson, 
Wm.  Nelson,  and  Robert  James,  they  to  have  share  and  share 
alike. 

"  Out  of  the  residue  of  my  estate  I  give,  devise  and  bequeath 
unto  Mrs.  Elizabeth  D.  Kane  and  her  children  so  far  only  and 
in  such  manner  as  is  expressed  and  provided  in  a  certain  will 
by  me  last  previously  to  this  made,  hereby  re-enacting  so  much 
of  said  will  as  refers  to  bequests  made  to  the  said  Mrs.  Kane 
and  her  children  but  only  out  of  that  part  of  my  estate  other 
than  the  legacy  above  referred  to  received  from  my  late  brother 
Wm.  Nelson." 

Of  this  will  Charles  A.  Spiegel  was  appointed  executor. 

The  register  of  wills  admitted  to  prolate  the  will  of  June  25, 
1890,  and  subsequently  admitted  to  probate  the  will  of  April  6, 
1885,  in  compliance  with  a  decree  of  the  orphans'  court.  He 
Vol.  cxlvit — 11 
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granted  letters  testamentary  to  Charles  A.  Spiegel,  but  refused 
them  to  the  appellant. 

The  orphans'  court  in  an  opinion  by  Hanna,  P.  J.,  held  that 
the  first  will  had  been  expressly  revoked  by  the  later  will,  ex- 
•cept  as  to  the  legacies  to  the  Kanes,  and  that  appellant  was 
not  entitled  to  letters  testamentary.  The  court  cited  and  relied 
upon  Goods  of  Lowe,  3  Sw.  &  Tr.  478,  in  support  of  the  decision. 
A  decree  was  entered  dismissing  the  appeal.  The  Fidelity 
Insurance  Trust  and  Safe  Deposit  Co.  then  took  this  appeal. 

Errors  asaiffned  were  (1)  the  dismissal  of  the  appeal  from 
the  register  of  wills,  (2)  the  refusal  to  direct  the  register  to 
issue  letters  to  the  appellant,  (8)  the  refusal  to  direct  the  reg- 
ister to  join  the  appellant  in  the  letters  issued  to  Charles  A. 
Spiegel. 

John  M.  Oest^  for  appellant. 

No  paper  book  was  filed  contra. 

Peb  Curiam,  January  7, 1892. 
Decree  affirmed. 


r  147       1621 
1  28SC  586| 


Groll  et  al.  v.  Gegenheimer,  Appellant. 

Appeals— Amicable  action  qf^ectment — Waiver  qf  appeal. 

No  appeal  lies  to  the  Supreme  Court  from  a  refusal  of  the  court  below 
to  open  a  judgment  entered  in  an  amicable  action  of  ejectment  under  a 
warrant  in  a  lease »  where  the  lessee  has  waived  his  right  to  an  appeal  in 
the  lease  upon  which  judgment  was  entered. 

Argued  June  12,  1892.  Appeal  No.  93,  July  T.,  1891,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1891,  No.  779,  discharging  a  rule  to  open  judgment  and  stay 
writ  of  habere  facias  possessionem.  Before  Paxson,  C.  J., 
Sterrbtt,  Green,  Williams,  McCollum,  Mitchell  and 
Heydbick,  JJ. 

On  April  4, 1891,  judgment  was  entered  by  Andreas  Groll 
and  August  F.  Brecht  against  Frederick  Gegenheimer  in  an 
amicable  action  of  ejectment  on  a  warrant  to  confess  judgment. 
The  lease  containing  the  warrant  provided  that  upon  default 
in  the  payment  of  rent  "  any  attorney  may  immediately  there- 
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after,  as  attorney  for  the  said  lessee,  at  the  sole  request  of  the 
said  lessor,  sign  an  agreement  for  entering  in  any  competent 
court  an  amicable  action  and  judgment  in  ejectment  (without 
any  stay  of  execution  or  appeal)  against  the  said  lessee  and  all 
persons  claiming  under  said  lessee  for  the  recovery  by  the  said 
lessor  of  possession  of  the  hereby  demised  premises,  without 
any  liability  on  the  part  of  the  said  attorney,  for  which  this 
shall  be  a  suflScient  warrant ;  and  thereupon  a  writ  of  habere 
facias  possessionem  may  issue  forthwith  without  any  prior  writ 
or  proceeding  whatsoever,  and  the  lessee  hereby  releases  to  the 
lessor  all  errors  and  defects  whatsoever  in  entering  such  action 
or  judgment,  or  causing  such  writ  of  habere  facias  possessionem 
to  be  issued,  or  in  any  proceeding  thereon,  or  concerning  the 
same ;  and  hereby  agrees  that  no  writ  of  error  or  objection  or 
exception  shall  be  made  or  taken  thereto." 

On  April  6, 1891,  the  defendant  obtained  a  rule  to  open  the 
judgment  and  set  aside  the  writ  of  habere  facias.  The  peti- 
tion for  the  rule  was  not  printed  in  the  paper  books,  but  it  was 
stated  in  the  appellee's  paper  book  that  the  court  granted  the 
rule  on  the  averment  that  the  defendant  had  called  on  A.  F. 
Brecht  for  the  purpose  of  paying  the  rent,  but  that  the  latter 
had  denied  ownership  of  the  premises.  The  defendant  alleged 
in  his  paper-book  that  the  copy  of  lease  filed  was  not  verified 
by  affidavit,  and  the  suggestion  of  breach  of  condition  filed  was 
defective.    The  court  discharged  the  rule.    Defendant  appealed. 

Errors  assigned  were  (1)  order  discharging  rule  as  above, 
(2)  refusal  of  court  to  decide  that  judgment  was  improperly 
entered. 

Charles  Davis^  with  him  M.  Dittman^  for  appellant. 

Qeorge  Northrop^  with  him  Qustave  R.  Schaefer^  for  appellees. 

Pbb  Curiam,  January  12, 1892. 
Writ  quashed. 
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Howell's  Estate.    Philadelphia  Protestant   Episcopal 
City  Mission's  Appeal. 

Collateral  inheritance  tasx^^Act  qf  May  6,  1887. 

Under  the  collateral  inheritance  tax  Act  of  May  6, 1887,  the  liability  to 
the  tax  is  to  be  ascertained,  not  by  the  amount  of  the  legacy,  but  by  the 
clear  value  of  the  estate  passing  to  persons  or  bodies  corporate  not  ex- 
empt from  taxation. 

Legacies  qf  $200  each  aggregating  over  $250. 

Testator  bequeathed  seven  legacies  of  $200  each  to  seven  charities. 
Held,  that  as  the  legacies  amounted  in  the  aggregate  to  an  estate  ex- 
ceeding $250,  each  of  the  legacies  was  chargeable  with  the  collatei*aI 
inheritance  tax. 

Argued  Jan.  16,  1892.  Appeal,  No.  42,  Jan.  T.,  1891,  by 
the  Philadelphia  Protestant  Episcopal  City  Mission,  from  de- 
cree of  O.  C.  Phila.  Co.,  dismissing  exceptions  to  adjudication. 
Before  Paxson,  C.  J.,  Sterrett,  Grbbn,  Williams,  Mo- 
CoLLTJM,  Mitchell  and  Heydbick,  JJ. 

At  the  audit  of  the  account  of  the  Fidelity  Insurance  Trust 
&  Safe  Deposit  Co.,  executor  of  William  Howell,  deceased, 
the  auditing  judge  awarded  to  the  commonwealth  the  collateral 
inheritance  tax  on  seven  legacies  of  $200  each,  bequeathed  re- 
spectively to  seven  charitable  institutions.  Exceptions  to  the 
adjudication  were  dismissed  by  the  court,  Hakka,  J.,  filing  the 
following  opinion : 

^^  Testator  bequeathed  the  bulk  of  his  large  estate,  amounting 
to  over  $400,000,  for  the  use  of  his  wife  and  children.  He 
also  bequeathed  other  legacies  and  an  annuity  ooncededly, 
subject  to  the  collateral  tax,  which  has  been  paid ;  and  in  addi- 
tion he  gave  to  each  of  seven  charitable  institutions  or  societies 
the  sum  of  $200,  in  the  aggregate  $1,400.  The  auditing  judge 
directed  the  tax  to  be  deducted  from  the  legacies  respectively, 
and  awarded  the  amount,  $70,  to  the  commonwealth.  On  be- 
half of  the  charities  an  exception  to  the  award  has  been  filed. 
And  it  is  contended  that  the  legacies  each  being  less  than  $250 
are  not  liable  for  the  tax.  The  question  therefore  is,  whether 
these  legacies  are  subject  to  the  collateral  inheritance  tax  im- 
posed by  the  Act  of  May  6, 1887,  Purd.  2148,  pi.  1. 

"  Upon  a  reference  to  the  act  we  find  that  *  all  estates,  real. 
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personal  and  mixed,  of  every  kind  whatsoever,  situated  within 
this  state  .  •  .  .  passing  from  any  person  who  may  die  seized 
or  possessed  of  such  estates,  either  by  will,  or  under  the  intes- 
tate laws  of  this  state,  ....  other  than  to  or  for  the  use  of 
father,  mother,  husband,  wife,  children,  and  lineal  descendants 
born  in  lawful  wedlock,  or  the  wife,  or  widow,  of  the  son  of 
the  person  dying  seized  or  possessed  thereof,  shall  be  and  they 
are  hereby  made  subject  to  a  tax  of  $6  on  every  hundred  dol- 
lars of  the  clear  value  of  such  estate  or  estates,  and  at  and  after 
the  same  rate  for  any  less  amount,  to  be  paid  to  the  use  of  the 
commonwealth.' 

"  By  the  first  section  of  the  Act  of  April  7, 1826,  the  original 
act  providing  for  the  collection  of  the  collateral  inheritance 
tax,  the  amount  of  the  tax  was  fixed  at  two  and  one  half  per 
cent,  which  was  increased  to  five  per  cent  by  the  Act  of 
April  22, 1846 ;  and  the  first  section  of  the  Act  of  1887,  above 
quoted,  combines  therein  the  provisions  of  the  first  section  of 
the  Act  of  1826,  the  fourth  section  of  the  Act  of  April  22, 
1846,  and  the  eleventh  section  of  the  Act  of  April  10,  1849, 
P.  L.  671.  Thus  we  have  in  the  Act  of  1887,  section  I,  the 
provision  for  the  tax,  its  amount,  and  the  persons  who  take  the 
property  of  the  testator  or  decedent  exempt  from  the  tax. 

"  In  the  absence,  therefore,  of  any  further  provision,  *  all  es- 
tates, real,  personal  and  mixed,  of  every  kind  whatsoever  .... 
passing  from  any  person  who  may  die  seized  or  possessed  of 
such  estates,  either  by  will,  or  under  the  intestate  laws  of  this 
state,  or  any  part  of  such  estate  or  estates,  or  interest  therein, 
transferred  by  deed  ....  made  or  intended  to  take  effect .... 
after  the  death  of  the  grantor  ....  to  any  person  or  persons, 
or  to  bodies  corporate  or  politic,  in  trust  or  otherwise,'  other 
than  to  the  persons  exempt  from  the  tax,  would  be  liable 
therefor. 

"  But  the  legislature,  believing  the  tax  a  hardship,  and  oner- 
ous upon  estates  of  inconsiderable  amount,  excepted  from  its 
payment  those  of  less  than  $250  in  value.  This  is  provided  in 
the  original  Act  of  1826,  was  never  afterwards  disturbed,  and 
re-enacted  in  the  Act  of  1887,  by  the  third  section  of  which  it 
is  expressly  declared  that  '  No  estate  which  may  be  valued  at 
a  less  sum  than  f250  shall  be  subject  to  the  duty  or  tax.' 
Thus  all  estates,  with  the  proviso  mentioned,  passing  to  per- 
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sons  or  bodies  corporate  other,  than  those  exempt,  are  liable  for 
the  tax. 

^^  What  then  is  intended  by  the  use  of  the  phrase  ^all  estates?' 
It  is  strongly  urged  that  it  is  meant  legacies,  and  of  course  both 
pecuniary  and  specific,  with  annuities,  and  distributive  shares 
in  case  of  intestacy,  and  if  they  be  less  than  $250  they  are  ex- 
empt from  the  tax.  But  such  has  never  been  our  understand- 
ing of  the  meaning  of  the  act,  and  is  contrary  to  the  undisputed 
interpretation  and  uniform  practice  of  this  court  since  the  pass- 
age of  the  Act  of  1826,  now  more  than  sixty-five  years. 
When  the  legislature  said  ^all  estates'  shall  be  liable,  it 
meant  that  which  a  person  shall  die  siezed  or  possessed  of,  and 
shall  leave  either  by  will  or  through  intestacy  to  be  adminis- 
tered according  to  the  laws  of  the  commonwealth ;  in  other 
words,  his  property,  real  or  personal.  This,  we  think,  is  clear, 
from  an  examination  of  all  the  statutes  passed  upon  the  sub- 
ject. The  Act  of  1887,  which  is  merely  a  compilation  of  the 
prior  acts,  and  declaratory  of  the  law  as  found  therein,  as  well 
as  in  decisions  of  the  Supreme  Court,  and  in  efi^ect  intended  to 
provide  for  the  better  collection  of  the  tax,  as  shown  by  our 
brother  Pbnbosb  in  Del  Busto's  Estate,  45  Legal  Intell.  474, 
indicates  throughout,  by  the  word  '  estate  *  that  the  property 
of  the  decedent  was  contemplated,  and  not  the  interest  therein 
of  the  legatee  or  distributee. 

^^  In  the  same  first  section  of  the  Act  of  1887,  estates,  whether 
situated  within  this  state  or  any  other  state,  are  spoken  of. 
Any  part  of  such  estate  or  estates,  or  interest  therein  trans- 
ferred by  deed,  etc.,  is  rendered  liable  to  the  tax.  Again,  the 
clear  value  of  such  estate  or  estates  is  made  the  criterion.  By 
the  fourth  section  of  the  act,  where,  from  claims  upon  the 
estate,  litigation  or  other  unavoidable  cause  of  delay,  the  estate 
cannot  be  settled  up  at  the  end  of  the  year  six  per  cent  in- 
terest only  upon  the  tax  shall  be  charged,  etc.  And  by  the 
fifth  section,  any  executor  or  administrator,  or  other  trustee, 
paying  any  legacy  or  share  in  the  distribution  of  any  estate, 
subject  to  the  tax,  shall  deduct  therefrom  the  tax,  etc.  By 
the  ninth  section  the  register's  receipt,  when  counteraigned  by 
the  auditor-general,  shall  be  a  proper  voucher  for  the  pay- 
ment of  the  tax  in  the  settlement  of  the  estate.  By  the 
eleventh  section,  if  debts  be  proven  against  the  estate  of  the 
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decedent  after  payment  of  the  tax,  and  a  legatee  is  required  to 
refund  a  proportion,  the  tax  shall  be  i*epaid  by  the  county 
treasurer,  etc.  And  finally,  the  twelfth  section  provides  for 
the  appointment  of  an  appraiser  to  ^  fix  the  valuation  of  es- 
tates which  are  or  shall  be  subject  to  collateral  inheritance 
tax,'  who  shall  ^make  a  fail*  and  conscionable  appraisement 
of  such  estates,'  etc. 

^*'  Indeed,  a  laborious  analysis  of  the  acts  of  assembly  referred 
to  is  unnecessary.  The  intention  of  the  legislature  is  clear, 
that  the  liability  to  the  tax  is  to  be  determined,  not  by  the 
amount  of  the  legacy,  but  by  the  clear  value  of  the  estate  pass- 
ing to  persons  vor  bodies  corporate  not  exempt  from  taxation. 
If  the  net  value  of  the  estate  to  be  distributed  exceeds  $250, 
it  follows,  therefore,  that  legacies  or  distributive  shares  pass- 
ing to  collaterals,  strangers  in  blood,  etc.,  are  liable  to  the 
tax. 

'*  This  is  the  view  taken  by  Clayton,  P.  J.,  in  Commonwealth 
V.  Boyle,  et  al.,  2  Del.  Co.  Reports,  335,  where  it  is  held  that 
the  word  '  estate '  in  the  Act  of  April  7, 1826,  applies  to  the 
property  possessed  by  the  decedent,  and  not  to  the  individual 
legacies  ;  and  therefore  where  the  estate  exceeds  $250  in  value, 
the  tax  must  be  levied  upon  all  legacies  other  than  those  ex- 
empt by  the  act,  regardless  of  the  amount  of  the  legacy.  And 
since  the  argument  before  us,  we  find  that  Wickham,  P.  J., 
reached  the  same  conclusion  in  Mixter's  Estate,  28  W.  N.  C. 
182,  where  he  also  holds  that  the  exemption  section  in  the  Act 
of  1887  'refers  to  the  whole  estate  and  not  to  legacies,  de- 
vises, or  distributive  shares  carved  therefrom.' 

"It  is  thought  that  Commonwealth  v.  Kerchner,  24  W.  N.  C. 
260,  is  in  conflict  with  the  view  we  take  ;  but  an  examination 
of  that  case  shows  that  no  opinion  is  given  by  the  court,  and 
the  facts  reported  do  not  sustain  the  syllabus  by  the  reporter. 
There  the  gross  amount  of  the  legacies  passing  collaterally 
was  less  than  $250,  the  greater  part  of  the  estate  being  given 
to  lineal  heirs ;  and  therefore  the  legacies  were  held  exempt 
from  the  tax.  It  does  not  decide  that  if  the  amount  of  the 
legacies  passing  collaterally  exceeded  $250,  those  less  than 
that  sum  are  exempt  from  the  tax.  In  fact,  that  case  is  in 
harmony  with  our  conclusion. 

"  We  have  been  referred  to  several  cases  by  the  courts  of  New 
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York,  wherein  it  has  been  held,  under  the  statute  of  June  25, 
1887,  which  exempts  an  'estate'  valued  at  less  than  $500 
from  the  duty  or  tax,  that  legacies  to  that  amount  or  less  are 
not  subject  to  the  tax.  In  Matter  of  Cager,  111  N.  Y.  343; 
Matter  of  Howe,  112  lb.  100 ;  Matter  of  Smith,  5  Dem.  90 ;  Mat- 
ter of  Hopkins,  6  lb.  1,  and  Matter  of  McCready,  lb.  292. 
But,  as  remarked  by  Mr.  Dos  Passos,  in  his  valuable  treatise 
on  the  Law  of  Collateral  Liheritance  Taxes,  etc.,  this  *  seems 
contrary  to  the  general  practice  of  the  different  surrogates,' 
and  a  rule  '  as  to  which  there  is  much  doubt.' 

"But,  however  it  may  be  in  New  York,  we  prefer  to  follow 
that  which  has  been  the  settled  construction  ^  our  statutes 
upon  the  subject.  For  the  reasons  given,  the  legacies  to  the 
charities  amounting  in  the  aggregate  to  an  .estate  exceeding 
$250,  are  chargeable  with  the  tax. 

"  The  exceptions  are  dismissed  and  adjudication  confirmed." 

The  Philadelphia  Protestant  Episcopal  City  Mission  ap- 
pealed. 

Error  assigned  was  the  dismissal  of  the  exceptions. 

John  Marshall  Q-esty  for  appellant. 

Pagcy  Allinson  ^  Penrose^  William  U.  Sensed  attorney  gen- 
eral, for  the  commonwealth,  were  not  heard. 

Per  Curiam,  January  15, 1892. 
Decree  affirmed.* 


n^T         168/ 

T208       37oj  Devlin,  Appellant,  v.  Burns  et  al. 

Refusal  cf  jxidgment  for  toant  of  mjifficient  affidavit  of  drfence. 
The  Supreme  Court  will  not  reverse  an  order  discharging  a  role  for 
judgment  for  want  of  a  sufficient  affidavit  of  defence  in  an  action  on  a 
promissory  note  given  for  rent,  where  the  defendant  avers  that  the  land- 
lord failed  to  comply  with  a  covenant  in  the  lease  by  which  he  agreed  to 
furnish  steam  to  the  defendant,  and  that  the  defendant  was  thereby  dam- 
aged to  an  amount  greater  than  the  rent  due. 

Argued  Jan.  15,  1892.     Appeal,  No.  145,  July  T.,  1891,  by 
plaintiff,  from  an  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 

*  See  articles  on  this  subject  by  Hon.  C.  B.  Penrose  in  Legal  Intelligencer, 
January  15, 1892,  and  by  Samuel  Hinds  Thomas,  Esq.,  10  Pa.  0.  C.  Rep.  410. 
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1891,  No.  668,  discharging  a  rule  of  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Before  Paxson,  C.  J.,  Ster- 
BBTT,  Gbbbn,  Williams,  McCollum,  Mitchell  and  Hey- 

DRIGK,  JJ. 

Assumpsit  by  John  Devlin  against  Robert  J.  Burns,  Lizzie 
Newbery  and  William  T.  Gailey,  trading  as  R.  J.  Burns  &  Co. 
The  defendants  in  their  affidavit  of  defence  averred  that  the 
plaintiff  was  not  a  bona  fide  holder  of  the  note  in  suit  for  value 
before  maturity,  but  that  Hugh  French  was  the  sole  owner 
thereof ;  that  French  was  the  defendant's  landlord,  and  that 
the  note  in  suit  had  been  given  to  him  for  rent ;  that  by  a 
covenant  in  the  lease  French  had  agreed  to  furnish  to  the  de- 
fendants live  steam  for  carrying  on  their  business  to  the  full 
extent  of  the  working  of  their  plant ;  that  lessor  had  failed  to 
perform  his  covenant,  had  constantly  turned  off  steam,  and 
that  defendants  were  consequently  unable  to  fulfill  their  con- 
tract ;  that  many  pieces  of  goods  had  been  spoiled  for  which 
defendants  were  liable,  and  they  not  only  lost  the  price  of  their 
labor,  but  paid  damages  besides;  that  their  losses  in  conse- 
quence of  French's  failure  to  comply  with  hia  covenant  had 
amounted  to  more  than  the  note  in  suit. 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence.    Plaintiff  appealed. 

Hrror  asngned  was  the  order  discharging  the  rule  for  judg- 
ment. 

J.  W.  Logue^  for  appellant. 

John  A.  Scanlariy  for  appellees,  was  not  heard. 

Pee  Citbiam,  January  15,  1892. 
Judgment  affirmed. 
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Philadelphia,  to  use,  v.  Monument  Cemetery  Co.,  Ap- 
pellant. 

Paving — Repairs^Nniaanee. 

To  impose  the  duty  of  repairing  a  pavement  upon  a  landowner,  it  is  not 
necessary  that  the  pavement  should  be  a  dangerous  public  nuisance ;  if  it 
is  in  bad  condition  and  unsafe,  the  owner  must  repair  it. 

DeciMon  qf  public  officers  as  to  repairing. 

The  decision  of  public  authorities  upon  the  necessity  of  repairing  a  pave- 
ment is  not  conclusive,  but  the  evidence  of  public  officers  whose  duty  it  is 
to  deal  with  the  pavement,  is  entitled  to  the  most  serious  consideration,  as 
the  city  is  responsible  for  the  condition  of  the  highways. 

Weight  qf  evidence — Charge, 

In  an  action  by  a  contractor  against  a  landowner  on  a  municipal  claim 
for  paving,  where  three  witnesses  testify  that  the  paving  was  unnecessary, 
and  fourteen  testify  to  tlie  contrary  effect,  it  is  not  error  for  the  court  to 
refer  to  the  number  of  witnesses  on  each  side  and  charge  that  the  juiy 
should  decide  the  case  according  to  the  weight  of  evidence. 

Argued  Jan.  18, 1892.  Appeal,  No.  81,  Jan.  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  March  T.,  1890,  No. 
112,  on  verdict  for  plaintiff.  Before  Paxson,  C.  J.,  Steb- 
BBTT,  Green,  Williams,  McCollum,  Mitchell  and  Het- 
DRICK,  JJ. 

Scire  facias  sur  municipal  claim  by  the  city  of  Philadelphia 
to  the  use  of  Joseph  McDonald  against  the  Monument  Ceme- 
tery Co.,  owner,  to  recover  the  price  of  paving  a  sidewalk. 

At  the  trial  the  defendant  claimed  that  the  work  was  unneo- 
essary.    Thayer,  P.  J.,  charged  in  part  as  follows : 

["  Now,  of  course,  the  mere  decision  of  the  city  authorities 
that  the  streets  required  repaving,  however  convincing  that 
might  be  to  one  who  is  a  disinterested  person,  is  not  conclusive 
upon  that  question,  and  hence  the  fact  has  been  permitted  to 
be  controverted  by  the  defendant ;  the  law  allows  the  defend- 
ant to  controvert  the  charge  of  the  plaintiff  that  the  streets 
were  out  of  repair  and  required  paving.  That  issue  has  been 
directly  raised,  and  it  is  the  only  issue  in  the  case,  and  while  I 
say  the  decision  of  the  public  authorities  upon  that  question 
is  not  final  and  conclusive  upon  the  defendants,  the  evidence 
of  the  public  officers,  who  are  called  upon  by  the  law  to  deal 
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with  it  and  to  decide  upon  it,  is  entitled  to  all  the  weight 
which,  in  your  opinion,  it  may  intrinsically  deserve.  The  city 
of  Philadelphia  is  responsible  for  the  condition  of  its  high- 
ways ;  if  accidents  happen  by  reason  of  their  being  out  of  re- 
pair the  city  is  responsible.  The  city  gives  the  owner  of  the 
property  an  opportunity  to  do  these  repairs  himself.  If  he 
does  not  do  it,  it  is  the  bounden  duty  of  the  city  to  do  it ;  if 
the  city  neglects  to  do  it,  it  is  responsible  to  anybody  who  is 
injured  in  damages  for  not  doing  it.  So  that  in  every  point  of 
view  the  claim  of  the  city,  if  these  pavements  were  out  of 
repair,  to  be  indemnified  for  the  work  it  has  done  in  making 
the  necessary  repairs,  stands  on  the  firmest  foundations.  They 
merely  ask  for  indemnity  for  the  expense  of  doing  that  which 
it  was  the  defendants'  duty  to  do,  and  for  the  not  doing  of 
which  they  would  have  been  responsible  if  any  damage  had 
been  suffered  in  consequence  of  the  pavement  being  out  of 
repair.]  [2] 

[The  question  in  the  case  is,  what  was  the  condition  of  these 
footwalks  before  the  city  notified  the  defendants  to  repair  them, 
before  the  city  undertook  to  do  it  themselves.  It  has  been 
said  that  the  condition  of  the  pavement  must  amount  to  a  pub- 
lic nuisance.  Any  street  which  is  out  of  repair  may  be  said, 
in  a  certain  sense,  to  be  a  nuisance,  that  is,  it  is  an  inconve- 
nience, an  injury,  and  a  damage  to  the  public.  But  it  is  not 
necessary  for  you  to  be  of  opinion  that  the  defendants  would 
have  been  indictable  for  maintaining  a  nuisance,  nor  are  you 
to  try  this  case  as  if  the  defendants  were  in  a  crimitial  court 
being  tried  upon  an  indictment  for  maintaining  a  nuisance. 
That  is  not  the  present  attitude  of  the  case  at  all ;  what  you 
are  trying  is  a  mere  civil  action,  in  which  the  city  claims  that 
it  shall  be  reimbursed  for  necessary  work  done  upon  the  side- 
walks, in  which  the  defendants  are  alleged  to  have  neglected 
their  duty,  in  consequence  of  which  the  city  was  obliged  to 
perform  the  work  itself. 

In  determining  that  question,  the  simple  question  is  whether 
the  old  pavements  were  good,  safe,  and  suflScient  pavements. 
That  is  the  criterion.  Were  they  good,  safe,  and  sufficient  ? 
Were  they  so  good,  sufficient,  and  safe  that  the  work  or  repair- 
ing was  a  totally  unnecessary  work,  a  work  of  supererogation  f 
If  the  old  pavements  were  in  a  bad  condition  and  were  unsafe 
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and  required  repairing,  of  course  it  is  not  only  the  right,  but, 
as  I  have  said  a  little  while  ago,  it  is  the  imperative  duty  of  the 
city  authorities  to  do  the  work,  if  the  defendants  neglected  to 
do  it  themselves.]  [1] 

[Upon  that  question,  which  is  the  only  question  you  have  to 
deal  with,  namely,  whether  the  old  pavements  were  good  and 
safe  and  sufficient,  three  witnesses  have  been  examined  by  the 
defendants,  who  have  testified  that,  in  their  opinions,  the  old 
pavement  was  good  enough,  and  that  they  saw  no  defects  in 
it.  These  three  witnesses  are,  respectively,  Mr.  Birmingham, 
who  was  the  superintendent  of  the  defendants  ;  Mr.  Marshall, 
who  was  one  of  their  managers,  and  Mr.  Craig,  who  seems  to 
have  been  a  private  citizen,  standing  indifferent  between  the 
parties. 

On  the  other  hand,  the  city  has  called  no  less  than  fourteen 
witnesses,  the  drift  of  all  of  whose  testimony  is  that  the  old 
pavements  were  bad,  that  they  were  insufficient ;  several  of  the 
witnesses  have  said  that  they  were  positively  dangerous.  Many 
of  these  witnesses  are  public  officials,  who  considered  it  their 
duty  to  examine  into  the  matter.  Their  testimony  is  entitled 
to  due  weight  at  your  hands.  If  you  consider  only  the  num- 
ber of  the  witnesses  alone,  and  if  you  assume  all  the  witnesses 
to  be  equally  disinterested  and  impartial,  you  have  fourteen 
witnesses  testifying  that  this  pavement  was  a  bad  pavement 
and  in  bad  repair,  against  the  three  who  have  testified  that  in 
their  opinion  it  was  not.  It  is  hardly  necessary  to  say  and  im- 
press upon  you  in  a  case  like  that,  that  it  is  your  duty  to  decide 
the  case  according  to  the  weight  of  the  evidence."]  [8] 

The  defendants  submitted  the  following  points : — 

1.  That  unless  the  jury  find  the  pavement  which  was  con- 
demned was  a  dangerous  public  nuisance,  there  can  be  no  re- 
covery on  this  lien. 

2.  That  the  condemnation  of  the  pavement  by  the  city  au- 
thorities was  not  sufficient  evidence  that  the  pavement  was 
dangerous. 

The  court,  in  answer  to  these  points,  said : — 
^^  I  have  said  all  I  intend  to  say  about  these  points.     I  con- 
sider that  I  have  answered  them  in  the  general  charge." 

Verdict  and  judgment  for  plaintiff.    Defendants  appealed. 
Mrror%  assigned  were  (1, 2)  the  answers  to  defendants'  points, 
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quoting  points,  answers,  and  the  portions  of  the  charge  in  brack- 
ets appropriate  as  answers  to  the  points,  and  (3)  the  conclud- 
ing portion  of  the  charge  in  brackets,  quoting  it. 

John  B,  Uhle^  for  appellants. 

William  W.  Smithera^  for  appellee,  was  not  heard. 

Per  Curiam,  January  18,  1892. 
Judgment  affirmed. 

Childs,  Appellant,  v.  Gillespie. 

[Marked  to  be  reported.] 

OH  lectse — Option. 

Ad  oil  lease  of  a  portion  of  the  lessor^s  farm  contaiDed  the  following 
clause  :  *'  It  is  farther  agreed  that,  after  the  first  well  is  completed,  pro- 
vided it  is  a  paying  well,  said  second  party  (Childs),  shall  have  the  privi- 
lege of  buying  or  leasing  the  unleased  remainder  of  said  Schuler's  farm, 
provided  he  and  said  Schnler  can  agree  upon  terms  within  six  months.^' 

Held,  that  the  clause  did  not  confer  an  option  in  the  ordinary  sense  of 
the  word,  as  it  provided  no  terms  upon  which  a  purchase  or  leasing  could 
be  made. 

Contract — Offer  by  telegraph — Acceptance. 

The  above  lease  was  executed  on  December  26, 1889.  On  April  5, 1890, 
Scholer  wrote  to  Childs :  **  I  am  offered  $175  an  acre  and  one  sixth  roy- 
ally. As  I  agreed  to  give  you  first  chance  I  want  an  answer  by  the  9th, 
or  I  will  go  ahead  and  lease.^*  The  letter  did  not  reach  Childs  until  the 
lOth.  On  April  7.  Schuler  telegi-aphed  to  Childs  :  •*  Offered  $7,000  and 
one  sixth,  remainder  of  farm.  Answer  immediately.  ^^  meaning  that  he  had 
been  offered  $7,000  and  a  royalty  of  one  sixth  for  the  i-emainder  of  the 
fann,  and  that  Childs  could  have  it  at  that  price  if  he  answered  immedi- 
ately. The  telegram  was  received  by  Childs  on  the  forenoon  of  the  same 
day.  On  April  8,  Schuler  sold  to  other  parties.  On  April  9,  Childs 
learned  of  the  sale  and  sent  a  letter  accepting  the  offer  in  the  telegram. 
Subsequently  he  tendered  the  purchase  money  to  Schuler.  Held,  that  the 
acceptance  was  too  late. 

Argued  Oct.  30,  1891.  Appeal,  No.  212,  Oct  T.,  1891,  by 
plaintiff,  from  judgment  of  nonsuit  of  C.  P.  No.  1,  Allegheny 
Co.,  June  T.,  1890,  No.  720.  Before  Paxson,  C.  J.,  Green, 
Clark,  Williams,  MoCqllum  and  Mitchell,  JJ. 

Ejectment  by  R.  H.  Childs  and  others  against  T.  A.  Gilles- 
pie and  others  to  recover  forty  acres  of  land  in  Robinson  town- 
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The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 
The  court  entered  a  compulsory  nonsuit.     PlaintifiE  appealed. 
Error  assigned  was  the  entry  of  judgment  of  nonsuit. 

B.  J,  Beid  and  J.  W,  Lee^  with  them  Q-eorge  S.  OrisweU  and 
Lawrence  W.  Bigham^  for  appellants. — The  suit  properly  lies 
against  Schuler's  vendee.     Specific  performance  will  be  decreed 
against  all  who  stand  in  privity  with  the  party  contracting 
Brinker  v.  Brinker,  7  Pa.  53 ;  McClure  v.  McClure,  1  Pa.  378 
Coi-son  V.  Mulvany,  49  Pa.  100 ;  Champion  v.  Brown,  6  Johns. 
Ch.  R.  402  ;  Bispham's  Eq.,  sec.  365 ;  Kerr  v.  Day,  14  Pa.  116 
Jaques  v.  Weeks,  7  Watts,  261 ;  Maul  v.  Rider,  59  Pa.  167 
Hottenstein  v.  Lerch,  104  Pa.  454. 

Schuler  being  bound  by  the  contract  of  December  26, 1889, 
was  not  free  in  his  action  and  could  not  demand  of  Childs  that 
he  should  accept  immediately  the  offer  contained  in  the  tele- 
gram. 

Time  in  a  contract  to  be  held  essential  must  be  reasonable, 
and  equity  will  relieve  against  it  where  it  will  give  one  party 
an  unconscionable  advantage :  Tiernan  v.  Roland,  15  Pa.  438 ; 
Taylor  v.  Longworth,  14  Pet.  174 ;  Brightly's  Eq.,  p.  190. 
•'  Forthwith,"  in  an  offer,  means  such  promptness,  as,  under 
the  circumstances,  is  reasonable:  2  Whart.  Con.,  sec.  886; 
Leake  on  Cont.,  2d.  ed.  839 ;  Hudson  v.  Hill,  43  L.  J.  C.  P. 
273.  "  Immediately"  in  contracts  and  in  legal  proceedings 
means  such  convenient  time  as  is  reasonably  requisite  for  doing 
the  thing:  Richardson  v.  End,^43  Wis.  316 ;  Gaddis  v.  Howell^ 
31  N.  J.  L.  313 ;  McLure  v.  Colclough,  17  Ala.  89. 

The  acceptance  was  made  within  the  time  limited  in  the  let- 
ter, viz. :  April  9th,  the  contract  being  binding  from  the  time 
of  posting :  Hamilton  v.  Ins.  Co.,  5  Pa.  343 ;  Tayloe  v.  Ins. 
Co.,  9  How.  400 ;  1  Pars.  Con.,  6th  ed.  484. 

Both  the  letter  and  telegram  must  be  taken  in  connection 
with  the  lease  of  December  26th,  to  which  they  refer,  and  out 
of  which  they  grew.  An  accepted  offer  may  be  specifically 
performed,  although  it  appears  from  it  that  the  parties  provided 
for  the  execution  of  a  more  formal  contract :  Blaney  v,  Hoke, 
14  Ohio  St.  292;  Pratt  v.  R.  R.  Co.,  21  N.  Y.  306;  Fowle  v. 
Freeman,  9  Ves.  Jr.  351;  Forster  v.  Hale,  3  Ves.  Jr.  696; 
Thomas  v.  Dering,  15  Eng.  Ch.  R.  (1  Keen)  729 ;  Floj-d  v. 
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Storrs,  144  Mass.  56 ;  Bispham's  Eq.,  4th  ed.  440  (sec.  877) ; 
Pritchard  v.  Ovey,  IJ.  &  W.  396. 

The  contract  of  December  26th,  being  an  option,  does  not  on 
that  account  lack  the  mutuality  required  to  entitle  plaintiffs  to 
specific  performance:  Kerr  v.  Day,  14  Pa.  112;  Corson  v. 
Mulvany,  49  Pa.  99 ;  Napier  v.  Darlington,  70  Pa.  67. 

J.  S.  Ferguson^  P.  C,  Knox  and  H.  Q-.  Ferguson^  with  him  for 
appellees. — The  contract  of  December  26,  1889,  could  not  be 
specifically  enforced :  Elder  v.  Robinson,  19  Pa.  364.  A  con- 
tract for  the  sale  of  lands  is  within  the  statute  of  frauds  and 
therefore  void  and  unenforceable,  if  parol  testimony  be  required 
to  estabUsb  any  essential  part  of  it :  Ferguson  v.  Staver,  33 
Pa.  413;  Hammer  v.  McEldowney,  46  Pa.  334;  Mellon  v. 
Davison,  123  Pa.  298.  An  agreement  to  be  specifically  en- 
forced must  contain  the  exact  terms  of  the  contract  and  a  de- 
scription of  the  property :  Holthouse's  Appeal,  11  Cent.  157 ; 
De  F.  Ballon  et  al.  v.   March,  143  Pa.  64. 

As  the  offer  contained  in  the  telegi-am  was  not  accepted, 
Schuler  had  a  right  to  revoke  it.  A  mere  offer  to  sell  real  es- 
tate upon  specified  terms  may  be  withdrawn  at  any  time  before 
its  acceptance :  Ryan  v.  United  States,  136  U.  S.  68.  A  prop- 
osition may  be  modified  or  withdrawn  before  it  is  accepted: 
C.  H.  &  I.  R.  R.  Co.  V.  Clifford,  113  Ind.  460 :  Bishop  on  Con- 
tracts, sec.  325;  Wharton  on  Contracts,  sec.  10;  B.  &  M.  R. 
R.  Co.  V.  Bartlett,  3  Cush.  225.  It  is  not  pretended  here  that 
there  was  any  acceptance  of  any  sort  until  after  the  offer  was 
withdrawn. 

Opinion  by  Mr.  Justice  Williams,  January  18, 1892. 

This  action  is,  in  legal  effect,  a  bill  for  specific  execution. 
Unless  the  plaintiff  presents  a  case  upon  which  he  would  be 
entitled  to  a  decree  in  equity,  he  is  not  entitled  to  a  verdict. 
The  facts  are,  that,  in  December,  1889,  Schuler,  in  an  agree- 
ment in  writing,  known  as  an  oil  lease,  granted  all  the  oil  and 
gas  in  thirty  acres  off  one  side  of  his  farm  to  Childs,  giving 
him  an  exclusive  right  to  operate  upon  the  surface.  The  land 
was  to  be  divided  into  three  parts,  containing  ten  acres  each. 
A  well  was  to  be  put  down  upon  one  of  these  subdivisions 
within  six  months ;  another  within  twelve  months ;  upon  the 
third,  within  eighteen  months  from  the  date  of  the  agreement. 
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The  royalties  to  be  paid  the  lessor,  and  the  general  plan  of 
operating  by  the  lessee,  were  fixed  by  the  written  agreement, 
at  the  conclusion  of  which  was  the  following  clause :  "  It  is 
further  agreed  that,  after  the  first  well  is  completed,  provided 
it  is  a  paying  well,  said  second  party  shall  have  the  privi- 
lege of  buying  or  leasing  the  unleased  remainder  of  said 
Schuler's  farm,  containing  about  forty  additional  acres  pro- 
vided he  and  said  Schuler  can  agree  upon  terms  within  six 
months."  The  forty  acres,  covered  by  this  clause,  is  the  land 
described  in  the  writ,  and  the  right  of  the  plaintiff  to  recover 
depends  upon  the  construction  of  this  part  of  the  agreement. 
Treating  it  as  an  option,  it  does  not  tf^e  effect,  according  to 
its  terms,  until  two  conditions  have  been  met,  viz.,  the  comple- 
tion of  the  first  well,  and  its  turning  out  to  be  a  paying  one. 
When  these  contingencies  are  out  of  the  way,  the  option  is  in 
the  alternative,  to  buy  or  lease,  but  the  right  to  determine 
which  it  shall  be,  is  in  Schuler,  not  in  Childs.  When  this  al- 
ternative has  been  settled,  there  are  yet  no  terms  upon  which 
a  purchase  or  leasing  can  be  made.  These  are  also  to  be  fixed 
by  Schuler,  at  the  time  he  determines  whether  he  will  sell  in 
fee,  or  sell  the  oil  on  royalty,  by  lease  of  the  surface  for  oil 
purposes. 

If  the  terms  can  be  agreed  upon,  within  six  months  after  the 
first  well  is  completed  and  proves  to  be  a  paying  one,  then 
Childs  may  become  a  vendee,  or  lessee,  as  the  case  may  be, 
by  complying  with  them.  It  is  quite  clear,  that  this  is  not  an 
option  in  the  ordinary  sense  of  the  word.  It  does  riot  offer 
the  forty  acres  to  Childs  upon  terms  of  purchase,  or  of  lease 
on  royalty,  that  he  may  accept  within  a  time  limited,  and  so 
become,  by  virtue  of  such  acceptance,  a  purchaser  or  lessee.  It 
does  not  fall  within  the  rule  laid  down  in  Corson  v.  Mulvany, 
49  Pa.  88,  and  Napier  et  al  v,  Darlington,  70  Pa.  64. 

The  plaintiff  contends,  however,  that  it  has  been  supple- 
mented by  a  letter  and  telegram,  by  which  Schuler  has  waived 
the  completion  of  the  first  well,  and  determined  his  election 
whether' to  sell  or  lease,  and  named  definite  terms  upon  which 
he  would  lease  at  once.  He  alleges  that  these  terms  have  been 
accepted  by  him,  and  that  he  is,  by  reason  of  such  acceptance, 
a  lessee  of  the  land,  and  entitled  to  possession  of  the  same. 

The  facts  are  admitted  to  be  as  follows :  On  April  6,  1890, 
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before  Childs  had  begun  operations  on  the  first  well,  Gillespie 
et  al.  made  Schuler  an  offer  for  a  lease  of  the  forty  acres,  which 
he  was  willing  to  accept.  He  accordingly  wrote  to  Childs  on 
that  day  :  ^^  I  am  offered  S175  an  acre  and  one-sixth  royalty. 
As  I  agreed  to  give  you  the  first  chance,  I  want  an  answer  by 
the  ninth  of  the  month,  or  I  will  go  ahead  and  lease."  This 
letter  reached  Warren,  where  Childs  lived,  after  he  had  left  for 
Pittsburgh,  on  the  seventh,  and  was  forwarded  to  that  city, 
reaching  him  on  the  tenth.  Meantime,  Schuler  telegraphed 
Childs  on  the  seventh :  ^^  Offered  seven  thousand  and  one-sixth 
remainder  of  farm.  Answer  immediately."  This  was  received 
by  Childs  at  Warren,  during  the  forenoon  of  the  seventh,  but 
he  made  no  reply.  That  day  he  started  for  Pittsburgh  by  rail, 
reaching  there  in  time  to  enable  him  to  call  on  Schuler  and 
his  attorney  during  the  eighth.  He  there  learned  that  the 
lease  to  the  Gillespies  had  been  completed  before  the  close  of 
the  preceding  day.  On  the  ninth  he  prepared  and  served  a 
written  acceptance  of  the  offer  made  in  the  telegram,  and  tend- 
ered the  $7,000  to  Schuler,  or  his  agent.  As  the  letter  of  the 
fifth  had  not  been  received  when  this  acceptance  and  tender 
were  made,  it  really  plays  no  important  part  in  this  case.  The 
acceptance  refers  to  the  telegram  only.  It  is  as  follows :  "  I 
hereby  accept  your  proposition  to  pay  you  seven  thousand  dol- 
lars for  the  lease  of  the  forty  acres,  and  demand  that  you  exe- 
cute and  deliver  to  me  said  lease,  for  said  forty  years,  as  per 
your  telegram  of  the  second." 

Treating  this  as  Mr.  Childs  treated  it,  our  question  is, 
whether  this  is  an  acceptance  such  as  binds  Schuler. 

The  telegram  stated  the  terms  offered,  and  said :  ^^  Answer 
immediately."  Mr.  Childs  chose  not  to  answer  immediately, 
and  not  to  answer  at  all  in  the  way  or  by  the  means  of  com- 
munication, which  he  knew  he  was  expected  to  employ. 

The  hours  passed,  the  parties  were  waiting,  and,  as  Childs 
did  not  accept,  Schuler  made  the  lease  to  others.  On  the 
ninth,  with  full  knowledge  of  all  that  had  transpired  meantime, 
the  formal  acceptance  and  tender  were  made.  This  acceptance 
came  too  late ;  Childs  should  have  replied  on  the  seventh,  as 
the  terms  of  the  offer  required.  The  offer  was  not  an  open, 
indefinite  one,  but  definite  in  all  its  terms. 

He  had  no  more  right  to  modify  it  as  to  the  time  within 
Vol.  cxLvn — 12 
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which  it  must  be  accepted,  than  as  to  the  price  at  which  it  was 
offered.  The  telegram,  translated  into  the  language  of  an  o^ 
dinary  contract,  said  to  Childs :  "  I  have  an  offer  for  the  forty 
acres  adjoining  your  lease,  of  $7,000  bonus,  and  a  royalty  of 
one-sixth  of  the  oil.  I  will  give  you  the  refusal  at  that  price, 
if  you  will  let  me  know  at  once,  so  that,  if  you  do  not  take  it, 
I  may  not  lose  the  offer  made  by  the  parties  here.  I  must 
have  your  answer  immediately." 

If  the  offer  was  not  accepted  with  reasonable  dispatch  after 
its  receipt,  it  imposed  no  obligations  whatever  upon  Schuler. 
Jf  he  accepted  the  offer  to  which  he  referred  in  his  telegram, 
or  withdrew  the  land  altogether  from  the  market,  Childs  could 
not  complain ;  but  would  have  been  left  to  stand  as  he  would 
have  stood  if  no  telegram  had  been  sent  him,  upon  the  terms 
of  his  contract  as  originally  made.  Not  having  accepted  the 
terms  offered  him  within  the  time  required,  he  has  no  contract 
resting  on  the  telegram.  He  has  therefore  no  contract  which 
can  be  specifically  enforced  at  this  time.  The  judgment  is 
affirmed. 
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[i54_447^  Henry  and  Wife  v.  Klopfer,  Appellant. 

~ —  i^j  Negligence — Leaving  horse  unhitched  in  street, 

214  ^^^1  '^^  leave  a  horse  unhitched  and  unattended  in  a  public  street  is  prima 

*199,  fj^jig  evidence  of  negligence,  and  puts  the  buixlen  of  proof  upon  the  de- 

1147  1781  fendant  to  show  that  there  were  circumstances  which  excused  or  justified 

If221  '  6l|  his  conduct. 

Charge  to  Jury — Reading  qf  authorities  by  trial  Judge. 
Where  a  trial  judge  correctly  states  in  his  charge  a  proposition  of  law, 
it  is  not  improper  for  him  to  read  authorities  in  support  of  his  views. 

Comment  by  court  on  the  law  as  stated  in  charge. 

It  is  not  improper  for  a  trial  judge  in  charging  the  jury  to  comment 
upon  the  law  as  stated  in  the  charge  as  a  rule  of  common  sense. 

Assignment  qf  dismembered  portion  of  charge  as  error. 

In  an  action  for  damages  for  an  injury  caused  by  a  horse  left  unhitched 
in  a  street,  it  appeared  ^at  the  horse  "had  been  purchased  on  trial  by  the 
defendant  only  two  weeks  before  the  accident.  The  trial  judge  in  con- 
trasting the  measure  of  care  necessary  to  be  exercised  when  using  a 
horse  which  one  might  know  to  be  peaceable  and  safe,  with  that  which 
should  be  exercised  when  using  a  horse  with  whose  peculiarities  he  is  not 
familiar,  said:  "And  even  if  it  were  justifiable  to  leave  his  own  horse 
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however  well  he  may  have  known  it,  however  peaceable  he  may  have 
known  it  to  be,  here  was  a  horse  whose  disposition  he,  in  the  nature  of 
things,  could  not  know."  Held  that  there  was  no  error  in  the  portion  of 
the  charge  quoted. 

Measure  of  damages  to  husband  for  injury  to  wife. 

Where  a  wife  is  injured  by  the  negligence  of  another,  the  husband  is 
entitled  to  recover  the  moneys  he  has  expended  or  become  liable  to  pay 
for  the  medical  care  and  attendance  upon  his  wife  during  her  illness, 
and  for  the  loss  of  her  services  while  unable  to  attend  to  her  domestic 
duties. 

Argued  Oct  29,  1891.  Appeals,  Nos.  187  and  188,  Oct. 
T.,  1891,  by  defendant,  from  judgments  of  C.  P.  No.  1,  Alle- 
gheny Co.,  June  T.,  1890,  Nos.  601  and  602,  on  verdict  for  de- 
fendant. Before  Paxson,  C.  J.,  Green,  Clabk,  Williams, 
McCoLiiXTM  and  Mitghell,  JJ. 

Assumpsit  by  J.  B.  Heniy,  and  J.  B.  Henry  and  M.  A. 
Henry  his  wife,  in  right  of  said  wife,  against  Charles  Klopfer, 
to  recover  damages  for  pei-sonal  injuries  sustained  by  M.  A. 
Henry  through  the  alleged  negligence  of  the  defendant.  The 
two  cases  were  tried  together. 

At  the  trial  it  appeared  that  the  defendant  on  March  15, 
1890,  left  his  horse  unhitched  in  Federal  street,  Allegheny,  in 
front  of  an  express  office.  The  horse  became  frightened,  ran 
away  and  injured  Mrs.  Henry. 

Slaglb,  J.,  charged  the  jury  in  part  as  follows  . 

^^  It  is  not  necessary  that  the  plaintiff  should  show  that  her 
negligence  did  not  contribute  to  it,  but  it  is  sufficient  that  the 
evidence  does  not  show  that  it  contributed  to  the  accident.  I 
was  asked,  as  to  her,  to  instruct  you  that,  as  a  matter  of  law, 
the  leaving  of  a  horse  unhitched  in  a  public  street  of  the  city, 
and  especially  such  a  street  as  we  all  know  Federal  street,  Alle- 
gheny, to  be,  is  in  law  negligence.  I  do  not  feel  so  sure  of  the 
proposition  as  to  so  instruct  you,  and  I  have  therefore  refused 
that  point.  It  seems  to  me,  however,  that  it  is,  in  its  very 
nature,  of  such  a  character  of  neglect  of  duty  that  it  would  jus- 
tify you  in  finding  that  it  was  an  act  of  negligence,  unless  by 
clear  evidence  on  the  other  side  the  fact  that  it  was  not  negli- 
gence was  shown,  and  I  therefore  leave  it  to  you  to  decide  as  a 
matter  of  fact,  instead  of  ruling  it  as  a  matter  of  law.  [I  wish 
to  read  what  has  been  said  by  some  authorities  in  reference  to 
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this  matter,  which  shows  the  rule  in  better  language  probably 
than  I  could  put  it,  and  what  should  govern. 

*  The  owner  of  any  kind  of  an  animal,  whether  it  be  wild  or 
tame,  is  chargeable  with  notice  of  its  generic  disposition  to 
stray  and  liability  to  take  fright.  If  its  size  and  speed  are  such 
as  to  make  it  dangerous,  under  such  circumstances  the  owner 
is  bound  to  use  ordinary  care  to  keep  it  from  straying,  and  if 
he  neglects  to  use  that  he  will  be  liable  for  all  injuries  commit- 
ted by  it  while  straying  which  he  ought,  in  prudence,  to  have 
foreseen  as  likely  to  occur.  For  this  reason  the  owner  of  a 
horse  is  liable  for  damages  done  by  it  in  running  away  if  he 
has  not  used  due  diligence  to  prevent  its  escape,  and  this  even 
if  the  immediate  cause  of  the  hoi-se  running  away  was  the 
wrongful  act  of  a  stranger.' 

And  again :  '  The  owner  is  nowhere  held  liable  for  injuries 
inflicted  by  a  domestic  animal,  such  as  a  horse,  while  running 
away  from  him  upon  the  highway,  if  the  animal  was  traveling 
under  his  charge  in  a  proper  manner  and  he  used  ordinary  care 
to  prevent  such  escape ;  but  if  a  horse  of  ever  so  peaceful  a 
disposition  is  left  by  the  owner  upon  the  highway  unattended 
and  unfastened,  the  juiy  may  hold  him  liable  for  injuries  com- 
mitted by  it  in  running  away,  or  otherwise  acting  according  to 
its  well-known  nature,  even  though  provoked  thereto  by  a 
stranger.  Thus,  one  who  leaves  a  horse  loose  and  unattended 
in  a  city  street  is  responsible  for  injuries  done  by  the  horse 
running  away,  although  that  might  not  have  happened  but  for 
the  malicious  act  of  a  stranger  in  frightening  it  and  although, 
after  the  horse  began  to  run,  its  owner  did  his  best  to  stop 
him.']  [1] 

[That  is  the  rule  of  common  sense.]  [2]  If  a  man  has  a  horse 
capable  of  running  at  all  and  leaves  it  unattended  in  a  public 
street,  where  it  is  liable  to  be  started  by  malicious  or  careless 
boys  or  by  any  of  the  accidents  that  are  always  occurring  upon 
the  street,  I  think  the  jury  would  be  justified  in  finding  him 
guilty  of  negligence,  and  probably  not  justified  in  finding  any 
other  way.  Now  that,  as  said  in  these  cases,  is  without  regard 
to  the  disposition  of  the  horse,  because  accidents  will  happen 
to  the  best  natured  horse  in  the  world  that  may  cause  him  to 
run  away  and  do  damage. 

In  this  case  it  appears  that  the  defendant  had  this  horse  but 
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two  weeks.  It  was  represented  to  him  as  being  a  quiet  horse 
which  would  stand  anywhere,  but  he  did  not  buy  it  on  that 
representation ;  he  was  not  so  satisfied  by  that  that  he  was  will- 
ing to  risk  purchasing  it  but  took  it  on  trial  and  had  it  for  two 
^eeks,  so  that  it  was  comparatively  a  strange  horse  to  the  de- 
fendant, and  even  if  it  were  justifiable  to  leave  his  own  horse, 
however  well  he  may  have  known  it,  [however  peaceable  he 
may  have  known  it  to  be,  here  was  a  horse  whose  disposition 
he,  in  the  nature  of  things,  could  not  fully  know.]  [3]  Was  it 
not  negligence  on  his  part  to  leave  that  horse  standing  on  a 
public  street,  unattended  ? 

Then  you  come  to  the  question  of  damages.  .  . 

The  husband  is  entitled  to  receive,  on  his  part,  compensa- 
tion for  the  moneys  paid,  or  for  which  he  may  be  liable  to  the 
physician  for  medical  attendance,  for  medicines,  for  nursing 
during  the  time  that  she  was  sick,  and  for  the  loss  of  her  ser- 
vices ;  because  though  she  is  not  entitled  to  her  services,  he  is. 
And  the  services  of  a  wife  are  valuable  to  a  husband,  have  a 
money  value  aside  from  the  matter  of  afiEection  which  you  have 
no  right  to  estimate  in  this  matter.  [But  he  is  entitled  to 
compensation  not  only  for  the  loss  of  her  labor  and  services 
but  for  the  loss  of  those  little  amenities  of  life,  the  society  of 
}na  wife  during  the  time  of  this  sickness,  up  to  the  time  of  the 
bringing  of  this  suit.  F,ot  anything  else  he  cannot  recover  in 
this  action,  and  this  suit  was  brought  on  the  fifth  of  May, 
1890,  some  two  months  after  this  accident  occurred ;  he  is  en- 
titled to  compensation  for  that,  for  money  expended  for  phy- 
sicians, for  medicines,  for  nursing,  for  the  loss  of  the  society 
of  his  wife,  and  for  her  labor  as  a  housekeeper  or  whatever 
she  might  do."]  [4] 

Verdict  and  judgment  for  plaintifiE,  J.  B.  Henry,  $225  ;  and 
verdict  and  judgment  for  J.  B.  Henry  and  M.  A.  Henry  his 
wife,  in  right  of  said  wife,  $8,825.     Defendant  appealed. 

JErroTB  assiffned  were  (1-4)  the  portions  of  the  charge  in 
brackets,  quoting  them ;  and  (5)  the  whole  charge  as  being 
partial  to  the  plaintiff. 

W.  2>.  Moore^  with  him  J.  M.  Friedman^  for  appellant 

Francis  S.  Bennett^  of  Bennett  ^  Hughey^  for  appellee. 


Digitized  by  LjOOQ IC 


182  HENRY  v.  KLOPFER,  Appellant. 

Opinion  of  the  Court.  [147  Pa. 

Opinion  by  Mr.  Justice  Williams,  January  13, 1892,  in 
No.  138,  Oct.  T.  1891. 

The  defendant  drove  to  the  express  oflBce  on  Federal  street, 
in  the  city  of  Allegheny,  in  March,  1890.  Turning  up  to  the 
curbstone  in  front  of  the  oflBce  he  alighted  from  his  buggy  and 
went  directly  inside,  leaving  his  horse  unhitched  and  unat- 
tended in  the  street.  Before  his  return  the  horse  became 
frightened,  dashed  along  the  street  at  a  rapid  pace,  and  ran 
over  Mrs.  Henry,  who  was  at  the  time  in  the  act  of  crossing  the 
street.  She  alleges  that  she  was  seriously  injured.  This  ac- 
tion was  brought  to  recover  damages,  resulting  from  the  wounda 
and  bruises  received  at  the  time  of  the  accident,  and  resulted 
in  a  verdict  in  her  favor. 

The  appellant  complains  that  the  verdict  was  rendered  under 
the  influence  of  erroneous  instructions,  which  he  has  assigned 
for  error.  The  first  of  these  alleges,  that  "  the  court  erred  in 
charging  that  the  act  of  the  defendant  was  not  negligence  per 
se,  and  then  reading  authorities  to  show  that  it  was."  If  the 
learned  judge  charged  more  favorably  to  the  defendant  than 
the  authorities  justified,  he  certainly  ought  not  to  complain  of 
that.  But  on  examination  we  do  not  find  the  charge  fairly 
open  to  the  criticism  made  upon  it.  What  the  judge  did  say 
was,  that  he  was  not  disposed  to  say,  as  matter  of  law,  that  the 
act  of  the  defendant,  in  leaving  his. horse  unhitched  in  the 
street,  was  negligence  ;  but  that  it  was  evidence,  prima  facie, 
of  negligence,  and  put  the  burden  of  proof  upon  the  defendant. 
If  there  were  circumstances  which  excused  or  justified  his  con- 
duct, it  was  for  him  to  show  them.  If  none  such  were  shown^ 
the  fact,  unexplained,  that  he  had  left  his  horse,  unattended 
and  untied,  in  a  public  street  of  a  city,  was  enough  to  justify 
a  verdict  against  him.  The  authorities  read  support  this  view 
of  the  effect  of  the  defendant's  act,  and  this  is  the  rule  that 
the  learned  judge  characterized  as  the  rule  of  common  sense. 

The  second  assignment  complains,  that  the  characterization, 
by  the  learned  judge,  of  the  rule  which  he  gave  to  the  jury  as 
the  rule  of  common  sense,  was  equivalent  to  an  instruction  that 
a  verdict  for  the  defendant  would  be  against  common  sense. 
This  is  clearly  a  non  sequitur.  The  law  is  said  to  be  the  per- 
fection of  human  reason,  and  to  embody  the  common  sense 
of  the  people.    Every  rule  of  law  is,  presumably,  a  common 
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sense  rule.  Whether  the  jury  adopt  that  view  of  the  rules 
laid  down  for  their  guidance  or  not,  they  are  bound  by  them. 
The  court  declares  the  law.  The  jury  finds  the  facts.  What 
the  defendant  did,  under  what  circumstances  he  did  it,  and 
whether  these  circumstances  relieved  him  from  the  charge^  of 
negligence,  were  the  questions  of  fact  on  which  the  jury  were 
to  pass.  If  they  found  that  no  circumstance  were  shown  that 
could  excuse  the  defendant's  act,  then,  under  the  rule  of  law 
which  the  court  gave  them,  their  duty  was  to  find  for  the 
plaintiff,  and  it  could  do  no  possible  harm  that  the  learned 
judge,  in  laying  down  this  rule  for  their  guidance,  also  com- 
mended the  wisdom  of  the  rule.  Wise  or  unwise,  they  are 
bound  by  it. 

The  third  assignment  is  taken  out  of  a  sentence  which,  read 
together,  is  unobjectionable.  That  part  of  the  sentence,  which 
appears  in  the  assignment,  is  as  follows:  However  peaceable 
he  may  have  known  it  to  be,  here  was  a  horse  whose  disposi- 
tion he,  in  the  nature  of  things,  could  not  fully  know."  This 
is  treated  as  in  effect  an  instiniction  to  the  jury  that,  however 
well  the  defendant  knew  his  horse,  he  did  not  know  his  horse 
well ;  an  absurd  and  contradictory  statement.  What  the  judge 
really  said  was  this :  ^^  And,  even  if  it  were  justifiable  to  leave 
his  own  horse,  however  well  he  may  have  known  it,  however 
peaceable  he  may  have  known  him  to  be,  here  was  a  hoi*se,  whose 
disposition  he,  in  the  nature  of  things,  could  not  know."  The 
judge  was  contrasting  the  measure  of  care  necessary  to  be  ex- 
ercised when  using  a  horse,  which  one  might  know  to  be  peace- 
able and  safe,  with  that  which  should  be  exercised  when  using 
a  horse  with  whose  peculiarities  he  was  not  familiar.  The  de- 
fendant had  owned  the  horse  he  was  driving,  on  the  day  of  the 
accident,  but  a  short  time,  and  had  driven  it  but  little.  If  he 
would  have  been  justified  in  leaving  it,  as  he  did,  if  he  had 
owned  and  driven  it  for  a  long  time,  and  knew  it  to  be  safe 
and  gentle,  was  he  not  bound  to  a  higher  measui*e  of  care  in 
driving  this  horse,  which  he  had  so  recently  bought,  and  of  which 
he  knew  so  little  ?  This  was  the  thought  to  which  the  atten- 
tion of  the  jury  was  being  drawn  when  the  sentence  was  ut- 
tered which  has  been  dismembered  in  this  assignment. 

The  only  remaining  question  relates  to  the  measure  of  dam- 
ages in  the  action  brought  by  the  husband,  which  was  tried 
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with  this  one.  It  may  be  open  to  some  verbal  criticism,  but 
it  stated  the  plaintiflFs  measure  of  damages  with  substantial 
accuracy.  The  jury  was  told,  that  the  husband  was  entitled 
to  recover  the  moneys  he  had  expended,  or  become  liable  to 
pay,  for  the  medical  care  and  attendance  upon  his  wife  during 
her  illness,  and  for  the  loss  of  her  services  while  unable  to  at- 
tend to  her  domestic  duties.  The  jury  was  not  misled  by  the 
verbiage  employed  by  the  learned  judge,  for  their  verdict  was 
for  $225,  a  sum  fully  justified  by  the  evidence. 

The  judgment  is  affirmed. 

In  No.  137,  Oct.  T.,  1891. — For  reasons  given  in  the  opinion 
now  filed,  in  Henry  and  Wife  v.  Klopfer,  this  judgement  is 
affirmed. 


Gallagher  et  al.  v.  Whitney  et  al.,  Appellants. 

Contract  qf  sale — Measure  of  damages. 

In  an  action  to  recover  damages  for  the  breach  of  a  contract  of  sale,  it 
is  proper  to  charge  that  the  measure  of  damages  is  the  difference  between 
the  price  at  which  the  goods  were  to  have  been  taken,  and  the  expense  to 
the  plaintiffs  of  making  them,  or  any  other  damage  or  expense  caused  to 
the  plaintiffs  by  reason  of  the  refusal  of  the  defendants  to  take  the  goods. 

Argued  Jan.  8, 1892.  Appeal,  No.  444,  Jan.  T.,  1891,  by  de- 
fendants, from  judgment  of  C.  P.  No.  4,  Philadelphia  Co., 
March  T.,  1890,  No.  979,  on  verdict  for  plaintiffs.  Before 
Paxson,  C.  J.,  Sterrbtt,  Gbbbn,  McCollum,  Mitchbll 
and  Hbydrick,  JJ. 

Assumpsit  by  D.  J.  Gallagher  and  George  W.  Gibson,  trad- 
ing as  D.  J.  Gallagher  &  Co.  against  Thomas  J.  Whitney,  J. 
E.  Lockwood  and  Alva  Bryant,  trading  as  J.  F.  Lockwood  & 
Co.  At  the  trial  it  appeared  that  the  defendants  gave  an  or^ 
der  to  the  plaintiffs  for  5,000,000  Samoa  wrappers  used  for 
wrapping  chewing-gum,  at  ten  cents  per  thousand.  After  the 
paper  which  was  of  a  peculiar  kind  had  been  bought  by  plaint- 
iffs, and  the  work  on  the  wrappers  partly  completed,  the  plaint- 
iffs notified  the  defendants  that  they  would  not  accept  the 
wrappers. 

The  court  charged  as  follows  : 

^^  This  is  an  action  brought  by  the  plaintiffs  against  the  de- 
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feudants  to  recover  damages  for  a  breach  of  contract  to  receive 
and  pay  for  certain  labels.  The  plaintiffs'  testimony  is  that 
the  defendants  refused  to  take  them  because  they  were  going 
out  of  the  business.  The  defendants'  side  of  the  story  is,  that 
while  they  did  make  the  contract,  and  did  refuse  to  take  the 
labels,  yet  the  refusal  to  take  the  labels  was  based  upon  the 
fact  that  there  had  been  no  copyright  granted  on  the  label ; 
and  that  the  order  was  given  by  them  conditioned  upon  the 
obtaining  of  the  copyright. 

"  Now  you  have  heard  both  sides  of  the  story;  Which  do 
you  believe  ?  If  you  believe  that  the  defendants  refused  to 
take  the  labels  because  they  were  going  out  of  business,  your 
verdict  should  be  for  the  plaintiffs.  If,  however,  you  believe 
that  the  order  was  conditioned  upon  the  obtaining  of  the  copy- 
right, that  the  copyright  was  not  obtained,  and  that  the  goods 
wei-e  refused  by  the  defendants  on  that  account,  then  you 
ought  to  say  so  and  render  your  verdict  for  the  defendants. 
It  is  for  you  to  say  which  of  these  two  stories  is  true,  or  seems 
the  most  probable,  from  the  evidence.  If  you  find  for  the 
plaintiffs,  then  in  that  case  you  have  to  determine  the  measure 
of  daAiages  [which  is  the  difference  between  the  price  at  which 
the  goods  were  to  have  been  taken,  and  the  expense  to  the 
plaintiffs  for  getting  them  up,  or  any  other  damage  or  expense 
caused  to  the  plaintiffs  by  reason  of  the  refusal  of  the  defend- 
ants to  take  the  goods.]  [1]  [If  you  believe  the  story  of  the 
witnesses,  Mr.  GtJlagher  or  Mr.  Gibbonii,  that  to  complete  this 
contract  at  $600,  it  would  cost  the  plaintiffs  $86  for  labor, 
$294.03  for  the  paper,  $6.84  for  the  electrotypes,  and  certain 
other  expenses  which  were  detailed  to  you  by  them,  amounting 
to  $343.47,  the  difference  between  the  price  at  which  they  were 
to  be  taken,  $600  and  the  cost  of  printing  them,  being  $166.68. 
If  you  find  for  the  plaintiffs  that  is  what  they  would  be  entitled 
to.]  [2]  [And,  if  you  believe  that  the  paper  from  its  charac- 
ter was  a  specially  ordered  paper,  and  one  not  readily  market- 
able, and  that  it  would  be  worth  less  than  it  cost  them,  or  one 
hundred  and  forty-seven  dollars  less,  they  are  entitled  to  dam- 
age for  that.]  [8]  So  that  if  you  find  for  the  plaintiffs,  your 
verdict  may  be  for  that  amount  and  no  more,  but  you  may 
give  them  less  if  you  see  fit. 

"  If  you  find  that  the  contract  was  conditional,  then  the  ver- 
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diet  should  be  for  the  defendants.     This  is  a  fair  question  of 
fact  for  the  jury,  and  to  you,  as  juroi-s,  I  submit  it." 

The  defendant  presented  the  following  points,  all  of  which 
were  refused : 

2.  The  measure  of  damages  In  this  case  is  the  difference  be- 
tween the  value  of  the  goods  and  what  the  plaintiffs  could  get 
for  them ;  the  plaintiffs  having  failed  to  show  this,  your  ver- 
dict must  be  for  the  defendants. 

3.  The  plaintiffs  having  failed  to  show  the  proper  or  legal 
measure  of  damages  in  this  case,  they  cannot  recover. 

4.  That  under  all  the  evidence  the  verdict  must  be  for  the 
defendants. 

Verdict  and  judgnient  for  plaintiffs  for  $301.50.  Defendants 
appealed. 

Errors  assigned^  were  (1-3)  the  portions  of  the  charge  as 
above,  quoting  them ;  (4-6)  refusal  of  points,  quoting  them. 

William  Henry  Lex^  for  appellants,  cited  Lentz  v.  Choteau, 
42  Pa.  435 ;  Ballentine  v.  Robinson,  46  Pa.  177 ;  Andrews  v. 
Hoover,  8  Watts,  239. 

Frederick  J.  Lambert^  for  appellees,  cited  Schnebly  v.  Shirt- 
cUff,  7  Phila.  236 ;  Masteiton  v.  Mayor,  7  Hill  (N.  Y.)  61 ; 
Taylor  v.  Bradley,  39  New  York,  129;  Wakeman  v.  MTg  Co., 
4  Northeastern  Rep.  267. 

Per  Curiam,  January  25, 1892. 

The  only  serious  complaint  here  is  that  the  learned  judge 
below  erred  in  his  charge  to  the  jury  upon  the  measure  of 
damages.  The  ingenious  argument  of  the  counsel  for  the  ap- 
pellant has  failed  to  satisfy  us  that  the  coui*t  committed  error. 
An  examination  of  that  portion  of  the  charge  contained  in  the 
second  specification,  shows  that  the  learned  judge  was  correct 
in  his  calculation,  while  the  rule  laid  down  for  the  measure 
of  damages,  contained  in  the  first  specification,  is  entirely  ac- 
curate. 

Judgment  affirmed. 
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Hagy  et  al.  v.  McGuire  et  al.,  Appellants. 

Contract — Evidence. 

By  a  contract  in  writing  the  defendants  James  and  Charles  McGuire 
agreed  to  consign  all  lumber  which  they  manufactured,  or  that  they  pur- 
chased in  the  south,  to  the  plaintiffs,  who  were  constituted  the  sole  agents 
for  that  purpose.  The  defendants  agreed  to  ship,  and*the  plaintiffs  agreed 
to  sell,  at  least  50,000  feet  per  week,  and  this  agreement  was  to  continue 

as  long  as  the  defendants  trading  as  the Lumber  Company  or  under 

any  other  name  should  make,  work,  or  manufacture  lumber  in  the  Southern 
states.  In  the  first  part  of  the  agreement  the  defendants  were  described 
as  trading  as  the  Tar  River  Lumber  Co.  In  the  other  parts  before  the 
words  *'  Lumber  Company,"  there  was  a  blank.  In  an  action  for  a  breach 
of  this  contract,  it  was  proper  to  admit  evidence  that  the  defendants  or- 
ganized the  Southern  Lumber  Company,  and  under  its  name  manufactured 
lumber  and  shipped  it  to  other  parties  from  the  South. 

Argued  Jan.  6,  1892.  Appeal,  No.  314,  Jan.  T.,  1891,  by 
defendants,  from  judgment  of  C.  P.  No.  2,  Philadelphia  Co.» 
Dec.  T.,  1888,  No  874,  on  a  verdict  for  plaintifiEs.  Before  Pax- 
SON,  C,  J.,  Stberett,  Gbben,  Williams,  McCoLLUtty  Mitch- 
ell  and  Hbydrick,  JJ. 

Assumpsit  by  J.  Milton  Hagy  and  John  H.  Blye,  trading  as 
Hagy  &  Blye  against  Charles  A.  McGuire  and  James  McGuire. 
At  tJie  trial  the  following  facts  appeared.  On  March  8, 1888, 
an  agreement  in  writing  was  entered  into  between  the  plain- 
tiffs and  defendants  by  which  the  plaintiffs  were  made  the  full 
agents  for  the  sale  of  ^^  all  lumber  made,  worked,  or  manu- 
factured by  the  defendants  in  the  Southern  states."  The  de- 
fendants were  to  manufacture  shingles  and  lumber  as  directed 
by  the  plaintiffs,  and  to  sell  them  to  no  other  parties. 

They  were  to  consign  all  lumber  that  they  purchased  in 
the  South  to  plaintiffs ;  they  were  to  manufacture  and  consign 
at  least  fifty  thousand  feet  per  week.  The  plaintiffs,  on  their 
part,  agreed  to  sell  on  an  average  fifty  thousand*  feet  a  week 
of  lumber.  They  were  to  receive  for  the  sales  of  lumber  ten 
per  cent,  and  for  the  sales  of  shingles  one  half  of  the  difference 
between  the  gross  sum  received  and  the  estimated  cost  of  pro- 
ductionv  which  was  to  be  fixed  by  agreement  between  the  par- 
ties. This  agreement  was  to  continue  as  long  as  James  and 
Charles  Maguire  or  their  successors,  as  James   and  Charles 
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Maguire,  trading  as  the Lumber  Company,  or  under 

any  other  name,  should  make,  work  or  manufacture  lumber  in 
the  Southern  states. 

In  the  first  part  of  the  written  contract  the  defendants  are 
referred  to  as  James  and  Charles  McGuire  trading  as  The  Tar 
River  Lumber  Company.  In  the  other  part  before  the  words 
*'  Lumber  Company  "  there  was  a  blank,  not  filled  up  but  ruled 
in. 

Under  this  agreement  no  lumber  was  ever  consigned  to  the 
plaintiffs.  The  plaintiffs  introduced  evidence  which  tended  to 
show  that  they  frequently  demanded  shipments  of  lumber,  and 
were  frequently  promised  them  by  defendant ;  that  the}*^  had 
orders  for  lumber  which  they  could  have  filled,  and  they  could 
have  sold  the  whole  amount  of  lumber  to  which  they  were  en- 
titled under  the  terms  of  the  agreement,  and  thereby  earned 
their  commission;  that  the  defendants  under  another  name 
manufactured  and  shipped  lumber  to  other  parties  from  the 
South ;  that  in  May,  1888,  the  defendants  purchased  land  to 
establish  a  mill  at  Suffolk,  Va.  In  August  of  the  same  year 
they  obtained  a  charter  for  the  Southern  Lumber  Company, 
and  in  April  of  the  following  year,  April,  1889,  the  land  previ- 
ously purchased  was  conveyed  to  the  Southern  Land  Company, 
and  that  company  was  then  organized.  All  the  stock  of  the 
company  except  three  shares  was  taken  by  James  and  Charles 
Maguire. 

Various  offers  of  evidence  were  made  as  to  the  organization, 
transactions  and  dealings  of  the  Southern  Lumber  Company, 
and  as  to  the  dealings  of  the  defendants  under  other  firm 
names.  Objections  to  the  admission  of  this  evidence  were 
overruled  under  exceptions.  [3-8] 

The  defendant  presented  the  following  points,  all  of  which 
the  court  refused : 

2.  There  being  no  evidence  before  the  jury  that  the  defend- 
ants, or  either  of  them,  are  engaged  in  manufacturing  lumber 
from  the  south,  but  are  engaged  in  the  business  they  have  been 
carrying  on  for  years,  the  plaintiffs  cannot  recover  in  this  ac- 
tion. 

3.  The  plaintiffs  never  having  given  any  order  or  direction 
to  the  defendants  to  consign  any  manufactured  lumber  to  any 
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one,  they  have  made  no  sales,  and  therefore  are  not  entitled  to 
any  commission,  and  the  verdict  must  be  for  the  defendants. 

4.  That  the  undisputed  testimony  that  lumber  is  never 
shipped  in  the  manner  as  alleged  to  have  been  ordered  by  the 
plaintifiFs'  letter  to  ship  or  consign  fifty  thousand  feet  is  evi- 
dence that  there  were  no  sales  made  by  the  plaintifiFs,  and  they 
are  not  entitled  to  recover. 

5.  That  the  letter  of  September  19,  1889,  directing  the  de- 
fendants to  send  fifty  thousand  feet  of  lumber  is  so  vague  and 
indefinite  as  to  character  and  quality  to  be  delivered  that  it 
cannot  be  considered  as  an  order  as  contemplated  by  the  agree- 
ment and  the  custom  of  the  trade,  and  the  defendants  were 
not  bound  to  send  to  the  plaintifiFs  all  the  lumber  they  manu- 
factured, and  therefore  are  not  responsible  to  the  plaintifiFs  on 
all  the  lumber  they  manufactured,  and  the  plaintifiFs  are  not 
entitled  to  recover. 

6.  No  time  being  set  for  the  continuance  of  this  agreement 
is  an  evidence  or  corroboration  of  the  defendants  that  this 
agreement  was  preliminary  to  some  other  agreement  which 
was  only  to  be  enforced  when  the  plaintifiFs  had  secured  the 
lumber  as  stated  by  the  defendants. 

7.  The  fact  that  no  time  is  mentioned  for  the  continuance 
of  this  agreement  makes  it  one  which  is  against  the  public 
policy  and  cannot  be  enforced,  and  therefore  the  verdict  must 
be  for  the  defendants. 

8.  That  this  agreement  cannot  be  enforced  against  James 
and  Charles  A.  Maguire,  the  defendants,  because  they  made  it 
not  as  individuals,  but  as  the  Tar  River  Lumber  Company,  and 
plaintifiFs  are  not  entitled  to  recover. 

9.  That  the  suit  should  have  been  bix)ught  against  the  Tar 
River  Lumber  Company,  and  having  been  brought  against 
the  defendants  individually  the  plaintifiFs  cannot  recover. 

10.  That  the  plaintifiFs  being  merely  selling-agents  for  the 
Tar  River  Company  they  can  only  recover  the  commission 
upon  what  they  actually  sold  or  contracted  to  sell  for  the  Tar 
River  Lumber  Company. 

11.  That  no  commissions  were  to  be  paid  unless  the  lumber 
was  sold  according  to  the  terms  of  the  contract,  and  plaintifiFs 
having  failed  to  do  so  they  cannot  recover. 

12.  That  the  undisputed  fact  is  that  all  the  lumber  sold  was 
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manufactured  by  the  Southern  Lumber  Company  and  sold  by 
its  agents,  and  not  by  the  defendants,  and  therefore  the  plaint- 
iffs cannot  recover. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned^  were  (3-8)  the  admission  of  various  evi- 
dence, but  not  setting  forth  under  the  assignments  either  the 
offers,  the  objections  or  the  evidence  admitted ;  (10)  the  re- 
fusal of  defendant's  points  as  above,  quoting  the  points  all 
under  one  assignment. 

Greorge  Northrop^  for  appellant. 

John  Q-.  Johnson^  Thomas  Diehi  with  him,  for  appellee. 

Per  Curiam,  January  25, 1892. 

The  questions  of  fact  in  this  case  were  properly  submitted 
to  the  jury,  and  have  been  found  against  the  appellants.  We 
find  nothing  to  criticise  in  the  rulings  of  the  learned  judge  be- 
low, either  upon  questions  of  evidence  or  the  answers  to  points. 
Whether  the  Southern  Lumber  Co.  was  organized  by  the  de- 
fendants in  order  to  evade  a  compliance  with  their  contract 
\vith  the  plaintiffs  of  March  3, 1883,  was  the  pivotal  fact  in 
the  case.  It  was  not  pretended  that  the  appellants  ever  com- 
plied with  this  contract,  or  had  attempted  to  do  so.  The  evi- 
dence submitted  upon  this  question  fully  justified  the  verdict. 

Judgment  affirmed. 


147^901      Grim's  Estate.     Jacob  Grim's  Appeal.     C.  L.  Grim's 
-——_______.  Appeal.     Kale's  Appeal. 

147        ^190  ^^  ^^ 

~        ^1  Interest  on  moneys  paid  by  mistake. 

Where  reclamatioD  is  ordered  of  moneys  which  have  been  paid  under 
a  mutual  mistake  of  the  parties,  interest  is  due  only  from  the  date  at 
which  the  demand  for  restitution  was  made. 

Decedent's  Estates— Mistake  in  distribution — Beclamation—InteresL 
Where  the  next  of  kin  are  paid  under  an  award  an  amount  of  void  ac- 
cumulations in  excess  of  their  share,  and  the  widow  is  thereby  deprived 
of  her  share,  the  court  will  subsequently  award  to  her  out  of  the  shares 
of  the  next  of  kin  in  the  principal,  a  sum  sufficient  to  make  good  her 
share  of  the  void  accumulations,  but  will  not  allow  her  interest  on  the 
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Argued  Jan.  8, 1892.  Appeals,  No.  413,  Jan.  T.  1891,  Nos. 
19  and  66,  July  T.,  1891,  by  E.  S.  Kale,  Jacob  Grim  et  al. 
and  C.  L.  Grim,  from  a  decree  of  O.  C.  Philada.  Co.,  Oct.  T., 
1878,  No.  555,  dismissing  exceptions  to  adjudication.  Before 
Paxson,  C.  J.,  Stbrbbtt,  Gbeen,  McCollum,  Mitchell 
and  Ueydbigk,  J  J. 

On  December  11,  1890,  the  account  of  Joseph  Grim,  surviv- 
ing trustee  under  the  will  of  John  Grim,  deceased,  was  called 
for  audit  before  Fenbosb  J.,  who  found  the  facts  to  be  as 
follows : 

"  His  will,  proved  May  81, 1866,  gave  to  his  wife  his  furni- 
ture, etc.,  absolutely,  and  his  house,  828  Marshall  sti^eet,  for 
life  or  during  widowhood ;  and  the  residue  of  his  estate,  real 
and  personal,  to  his  executors,  in  trust  to  collect  the  rents  aud 
income,  and  to  pay  thereout  to  his  wife,  for  life  or  during 
widowhood,  $1,200  per  annum;  and* if  there  should  be  any 
surplus  income,'  to  invest  it  from  time  to  time  until  the  death 
or  remarriage  of  his  said  widow. 

"  The  estate  consisted  mainly,  if  not  exclusively,  of  realty. 
The  income  proved  to  be  more  than  enough  to  pay  the  an- 
nuity, and  the  surplus  was  from  time  to  time,  invested  in  ac- 
cordance with  the  provisions  of  the  will. 

"  In  December,  1881,  sixteen  years  after  the  death  of  the  tes- 
tator, a  petition  was  filed  by  Peter  Grim  and  the  other  residu- 
ary legatees,  or  their  representatives,  setting  forth  the  provisions 
of  the  will,  and  averring  that  the  accumulations  were  contrary 
to  law ;  and  an  auditor,  John  A.  Clark,  Esq.,  was  appointed 
to  ascertain  the  amount  of  accumulation  and  make  distribution 
among  the  parties  entitled.  A  report  making  distribution 
among  the  residuary  legatees  or  their  personal  representatives 
was  subsequently  filed  by  the  auditor  June  8,  1882,  and  an 
exception  on  the  ground  that  the  award  was  to  personal  repre- 
sentatives of  deceased  legatees  instead  of  their  distributees 
was  dismissed,  with  the  suggestion  that  the  void  accumulations 
did  not  pass  under  the  will  at  all. 

"  The  widow,  Mrs.  Sophia  Grim,  did  not  claim  before  the  audi- 
tor, nor  did  she,  notwithstanding  the  intimation  given  in  the 
opinion  upon  the  exceptions,  ask  to  be  permitted  to  come  in 
against  the  fund,  the  amount  of  which  was  $58,985.88.     The 
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consequence  was  that  she  did  not  participate  in  the  distribution. 
A  subsequent  account,  however,  having  been  filed  by  the  sur- 
viving executor,  showing  a  further  accumulation  of  surplus  in- 
come, amounting  to  $8,960.16,  it  was  claimed  on  her  behalf  that 
the  void  accumulations  passed  under  the  intestate  laws,  one  half 
to  her,  as  widow,  and  the  other  half  to  the  brothers  and  sisters 
and  children  of  deceased  brothers  and  sisters  of  the  decedent; 
and  the  latter  having,  as  residuarj*^  legatees,  already  received 
more  than  one  half  the  entire  surplus,  that  the  balance  then  in 
the  accountant's  hands,  as  above  ($8,960.16)  should  be  awarded 
to  her.  The  claim  was  allowed,  and  the  jurisdiction  (filed 
A*pril  18,  1884)  was,  upon  appeal,  sustained  by  the  Supreme 
Court:  Grim's  Appeal,  109  Pa.  891. 

^^  Under  adjudications  of  subsequent  accounts  further  awards 
of  balances  arising  from  surplus  income  were  made  to  Mrs. 
Grim,  and  Joseph  Grim,  to  whom  she  had  assigned  one  tenth 
of  her  claim ;  to  wit,  by  adjudication  filed  November  7, 1885, 
$3,115.68,  and  by  adjudication  filed  March  14, 1887,  $3,811.13. 

"  Of  the  total  surplus  income  thus  distributed  ($63,985.38, 
$8,960.16,  $3,115.58,  and  $3,311.13),  $69,372.25,  the  widow  has 
received,  as  above,  only  $15,386.87.  Her  share  was  one  half, 
or  $34,686.13 ;  being  $19,299.26,  exclusive  of  interest,  moi-e 
than  the  amounts  paid  to  her.  The  difference  was  distributed 
among  the  persons  in  whose  favor  the  auditor  of  the  first  ac- 
count decided,  who  then  received  just  that  much  more  of  the 
estate  than  they  were  entitled  to." 

It  was  asked  on  behalf  of  the  executrix  of  Mrs.  Grim  that 
there  should  be  withheld  from  the  shares  of  the  residuary  lega- 
tees, and  awarded  to  her,  the  amount,  still  due  her  as  above, 
overpaid  to  them,  under  the  auditor's  report,  ($19,299.26)  with 
interest  from  June  3,  1890.  The  auditing  judge  awarded  to 
the  executors  of  Mrs.  Grim  $19,299.26,  but  refused  to  allow 
the  interest  claimed. 

Charles  P.  Grim,  administrator,  d.  b.  n  c.  t.  a.  of  Samuel 
Grim,  deceased,  filed  various  exceptions  to  the  adjudication, 
which  were  in  substance  that  the  auditing  judge  erred  in  award- 
ing to  the  executrix  of  Mrs.  Grim  the  sum  of  $19,299.26. 

Elizabeth  S.  Kale,  executrix  of  Sophia  Grim,  deceased,  filed 
the  following  exception  to  the  adjudication : 

^*  Because  the  learned  judge  has  refused  to  allow  interest  on 
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the' amount  due  to  the  widow  on  account  of  her  claim  to  the 
surplus  income  under  the  intestate  law." 

Ashman,  J.,  filed  the  following  opinion : 

The  award  to  the  widow  of  a  sum  which  was  required  to 
make  good  her  share  of  the  void  accumulations  was  exactlj  in 
line  with  the  decision  in  Grim's  Appeal,  13  Out.  391.  Whether 
her  title  was  by  way  of  subrogation  or  by  some  other  mode  of 
substitution,  is  a  question  merely  of  words,  the  fact  was  that 
moneys,  of  which  one  half  belonged  to  her  under  the  intestate 
laws,  were  paid  over  on  the  settlement  of  the  first  account,  ex- 
clusively to  the  next  of  kin,  and  after  awards  to  her  of  the  bal- 
ances found  by  subsequent  accountings  there  still  remained,  to 
be  reimbursed  to  her,  a  deficiency  of  $20,671.41.  The  final 
account  which  is  now  before  us,  shows  a  balance  of  accrued  in- 
come of  $2,744.31,  which,  applied  to  the  deficit,  reduces  it  to 
$17,927.10;  and  the  question  passed  upon  by  the  auditing 
judge  was  whether  the  residuary  legatees,  who  in  the  capacity 
of  next  of  kin  had  received  that  amount  in  excess  of  their  in- 
terests, should  refund  it  out  of  their  shares  in  the  principal. 
He  decreed  that  they  should,  and  his  i*easoning  on  the  point  is 
simply  conclusive. 

Upon  the  incidental  question  whether  the  award  should  carry 
interest,  the  conclusions  of  the  auditing  judge  seem  to  be  sus- 
tained by  the  authorities  in  Pennsylvania.  They  have  adopted 
as  a  unifoim  rule,  the  proposition  that  where  reclamation  is 
ordered  of  moneys  which  have  been  paid  under  a  mutual  mis- 
take of  the  parties,  interest  is  due  only  from  the  date  at  which 
the  demand  for  restitution  is  made.  Thus,  in  Vandegrift's 
Ap.,  80  Pa.  116,  a  legacy  had  been  charged  upon  land  and  the 
devisee  tendered  the  amount  of  the  legacy,  which  was  declined, 
pending  a  contest  over  the  will  which  had  been  instituted  by 
die  legatee.  Afterwards  the  legatee  presented  her  petition 
asking  for  payment;  and  interest  was  refused  by  the  court 
from  the  time  of  tender  until  the  date  of  filing  of  the  petition. 
In  Brown  v.  Campbell,  1  S.  &  R.  176,  the  defendant  had  mis- 
takeuly  appropriated  through  his  agents,  certain  moneys,  which 
were  subsequently  discovered  to  belong  to  the  plaintiff,  to  his 
own  use.  Tilghman,  C.  J.,  said :  "  The  rule  is  to  allow  in- 
terest where  the  defendant  has  retained  the  money  of  the 
plaintiff  unlawfully  and  against  his  consent.  Until  the  defend- 
VoL.  cxLvn — ^13 
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aDt  was  informed  that  the  plaintiff's  money  was  applied  to  his 
use,  he  was  in  no  default,  and  therefore  ought  not  to  pay  in- 
terest. But  being  informed,  he  became  a  wrongdoer  in  with- 
holding payment,  and  therefore  is  subject  to  damages  to  the 
amount  of  the  interest."  So,  in  King  v.  Diehl,  9  S.  &  R.  409, 
4i  payment  having  been  made,  under  the  mistaken  belief  by 
both  payer  and  payee  that  a  legatee  took  an  absolute,  and  not 
A  defeasible  interest,  the  same  judge  remarked :  "  The  plaint- 
iffs could  not  be  blamed  for  receiving  what  they  thought  was 
their  right  and  what  the  defendants  were  willing  to  pay ;  until 
the  defendants  explained  the  mistake  and  demanded  repay- 
ment, it  cannot  be  said  that  the  plaintiffs  unjustly  withheld 
their  money  and  should  therefore  be  subject  to  interest." 
Bank  v.  Commonwealth,  10  Pa.  468,  followed  to  the  same 
•effect,  and  in  Railway  Company  v.  City,  Thompson,  J.,  sum- 
med up  the  decisions  as  follows :  "  The  rule  seems  therefore  to 
be  this,  that  when  a  mutual  mistake  occurs  between  the  payer 
and  receiver  of  a  sum  of  money,  by  which  the  whole  has  not 
been  paid,  or  too  much  has  been  received,  interest  is  not  re- 
coverable on  the  sum  so  withheld  or  received,  unless  it  has 
been  unjustly  withheld  or  unjustly  received.  .  .  .  After  de- 
mand, if  it  be  refused,  and  it  turns  out  that  there  was  money 
due  which  ought  to  have  been  paid,  it  will  bear  interest  from 
demand." 

The  present  case  is  stronger  than  those  which  have  been  cited, 
because  it  presents  a  mistake  which  was  shared  by  the  court 
as  well  as  the  party.  Promptly  upon  the  assertion  by  the 
widow,  of  her  rights,  the  fund  for  distribution  was  paid  over 
to  her  in  partial  reimbursement,  and  this  was  followed  by  an 
award  to  her  of  the  balance  shown  by  a  subsequent  account. 
There  is  no  room  for  a  suggestion  of  fraud  or  even  of  laches, 
anywhere  in  the  transaction,  and  therefore  nothing  by  which 
the  case  can  be  made  an  exception  to  the  rule. 

The  exceptions  are  dismissed. 

Error  assigned  by  E.  S.  Kale,  was  the  overruling  of  her  ex- 
ception, quoting  it ;  and  by  C.  L.  Grim  the  overruling  of  his 
exceptions,  quoting  them. 

Creorge  L.  Crawford^  G-armley  and  Snare  with  him,  for  Eliz- 
abeth S.  Kale. 
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Edwin  0.  Michener^  RobL  W.  FirUetter  with  him,  for  Charles 
L.  Grim. 

S.  N.  Ricki  for  Jacob  Grim. 

Per  Cubiam,  January  25, 1892. 

This  decree  is  aflSrmed  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  the  appeal  dismissed  at  the  costs  of 
the  appellant. 


Picard,  Appellant,  v.  The  Ridge  Avenue  Passenger  Rail 
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way  Company.  21  sc  « 10 

Negligence — Street  railways. 

The  fact  that  the  conductor  of  a  street  car  is  inside  the  car  when  it  has 
slowed  up  at  a  street  crossing  to  permit  a  passenger  to  ascend,  is  no  evi- 
dence of  negligence  on  the  part  of  the  railway  company. 

CoTUributary  negligence — Boarding  a  car  in  motion, 

A  passenger  who  attempts  to  get  on  board  a  street  car,  especially  if  it 
is  in  motion,  and  the  conductor  inside,  must  be  held  to  a  reasonable  degree 
of  care. 

Nonsuit — Contributory  negligence — Evidence, 

In  an  action  against  a  street  passenger  railway  company  for  personal 
injuries,  the  plaintiff  is  properly  nonsuited  when  he  testifies  as  follows : 
*'  I  was  standing  at  the  look-out  comer  ....  and  I  signaled  the  driver 
to  stop.  He  stopped  the  car ;  by  the  time  it  came  to  me  it  had  a  little 
speed,  but  was  moving  so  little  that  it  would  not  be  noticed.  I  was  fac- 
ing the  left  hand  side  of  the  car  coming  down,  placed  my  left  hand  on  the 
hand  rail  and  my  right  foot  on  the  step,  when  I  heard  the  break  go  off, 
and  before  I  had  firm  footing  the  car  moved,  pulled  me  along  and  broke 
my  arm ;  I  was  dragged  a  short  distance.^ 

Argued  Jan.  11,  1892.  Appeal,  No.  807,  Jan.  T.,  1891, 
by  plaintiff,  from  judgment  of  nonsuit  by  C.  P.  No.  1,  of  Phila- 
delphia Co.,  Sept.  T.,  1887,  No.  260.  Before  Paxson,  C.  J., 
Sterrett,  Green,  Williams,  McCollum,  Mitchell  and 
Heydrick,  JJ. 

Trespass  by  Sylvan  Picard  against  the  Ridge  Avenue  Pass- 
enger Railway  Company  to  recover  damages  for  personal  in- 
juries. The  facts  appear  in  the  opinion  of  the  Supreme  Court. 
At  the  trial  before  Biddlb,  J.,  the  court  entered  a  compulsory 
nonsuit,  which  it  subsequently  refused  to  take  ofiE. 
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Error  assigned  was  the  refusal  to  take  off  the  nonsuit. 

Frederick  Carroll  Brewster^  Jr.^  for  appellant,  cited  Stager 
V.  Pass.  Ry.  Co.,  119  Pa.  74;  Sanford  v.  Hestonville  etc.  Ry. 
Co.,  136  Pa.  92 ;  Fisher  v.  Ry.  Co.,  131  Pa.  297 ;  Miller  v. 
Bealer,  100  Pa.  583 ;  ffill  v.  Trust  Co.,  108  Pa.  1 ;  McGrann 
V.  Ry.  Co.,  Ill  Pa.  171 ;  Eppendorf  v.  R.  R.  Co.,  69  N.  Y.  195. 

J,  Howard  G-endell^  for  appellee,  cited  Stager  v.  R.  W.,  119 
Pa.  70 ;  Reddington  v.  The  Traction  Co.,  132  Pa.  154. 

Per  Cubiam,  January  25, 1892. 

We  are  of  opinion  that  the  plaintiff  was  properly  nonsuited 
by  the  court  below.  According  to  his  own  statement  he  had 
no  case.  He  says  in  his  testimony:  ^^I  was  standing  at  the 
look-out  corner  of  Twenty-first  and  Ridge  road,  when  the  car 
came  down  the  Ridge,  and  I  signaled  the  driver  to  stop.  He 
stopped  the  car.  By  the  time  it  came  to  me  it  had  a  little 
speed,  but  was  moving  so  little  that  it  would  not  be  noticed.  I 
was  facing  the  left  hand  side  of  the  car  coming  down,  placed 
my  left  hand  on  the  hand-rail  and  my  right  foot  on  the  step, 
when  I  heard  the  brake  go  off,  and  before  I  had  a  firm  footing 
the  car  moved,  pulled  me  along,  and  broke  my  arm.  I  was 
dragged  a  short  distance." 

We  fail  to  find  in  this  statement  any  evidence  of  negligence 
on  the  part  of  the  defendant  company.  It  is  absurd  to  suppose 
that  the  mere  taking  off  the  brake  of  a  slowly  moving  horse 
car  would  give  it  such  a  jerk  at  starting  as  would  break  a 
man's  arm.  It  may  be  that  a  prudent  man  would  attempt  to 
board  a  moving  car,  but  it  ought  to  be  understood  that  he  does 
so  at  his  own  risk.  If,  as  was  alleged,  the  conductor  was  in- 
side the  car  at  the  time  of  the  occurrence,  it  was  not  evidence 
of  negligence  on  the  part  of  the  company.  He  cannot  be  on 
the  platform  at  all  times.  His  duty  requires  him  to  pass  in- 
side frequently  to  collect  the  fares.  A  passenger  who  attempts 
to  get  on  board  a  car,  especially  if  it  is  in  motion,  and  the  con- 
ductor inside,  must  be  held  to  a  reasonable  degree  of  care.  We 
would  seriously  inconvenience  the  traveling  public  were  we 
to  hold  that  the  car  should  come  to  a  dead  stop  until  every 
passenger  who  gets  on  is  seated.  It  would  delay  travel  on 
street  cars  very  seriously.     Regard  must  be  had,  in  all  such 
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cases,  to  the  habits  of  passengers  and  their  reasonable  conven- 
ience.    The  unfortunate  injury  which  the  plaintiff  sustained, 
in  this  instance,  was  manifestly  the  result  of  his  own  want  of 
care. 
Judgment  affirmed. 


Allison  V.  Wood,  Appellant. 

Suretyship — ConHderation. 

Where  the  promoter  of  a  railroad  induces  another  to  take  stock  in  the 
company,  by  promising  that  the  railroad  shall  be  finished  by  a  certain 
date,  or  in  defanlt  thereof  that  the  subscription  shall  be  returned  by  the 
company,  and  if  not  by  the  company  by  the  promoter  himself,  the  con- 
sideration for  the  promise  is  the  subscription  by  the  promisee  to  the  stock 
of  the  company. 

Subscription  to  stock — Promise  by  promoter  to  r^nd  subscription, 
A  letter  from  the  defendant  to  the  plaintiff  was  as  follows :  **  In  con- 
sideration of  your  subscription  of  $5,000  to  the  stock  of  the  proposed  Phil- 
adelphia and  Sea  Shore  Railway  Company,  I  agree  that  it  is  understood 
that  the  said  road  shall  be  completed  to  Cape  May  by  the  1st.  of  Oct., 
1890,  and  in  default  thereof,  I  agree  that  the  money  paid  by  you  on  said 
subscription  shall  be  returned  to  you  by  the  said  company,  or  in  default 
thereof  I  shall  do  it  myself,  at  that  time."  Held,  that  this  was  a  contract 
of  suretyship  based  upon  a  sufficient  consideration. 

Argued  Jan.  11,  1892.  Appeal,  No.  488,  Jan.  T.,  1891,  by 
defendant,  from  order  of  C.  P.  No.  4,  of  Philadelphia  Co., 
Dec.  T.,  1890,  No.  805,  making  absolute  a  rule  for  judgment. 
Before  Paxson,  C.  J.,  Stbrrbtt,  Gbbbn,  Williams,  Mo- 
CoLLUM  and  Mitchell,  JJ. 

Assumpsit  by  William  C.  Allison  against  Edward  R.  Wood. 
The  plaintiff's  statement  set  forth  the  contract  quoted  in  the 
Supreme  Court.  The  defendant  filed  an  affidavit  of  defence 
in  which  he  avened  that  the  contract  in  writing,  was  a  con- 
tract of  guaranty  and  not  of  suretyship  ;  and  that  as  the  plaint- 
iff had  made  no  demand  upon  the  railroad  company,  and  had 
not  shown  that  the  company  was  in  default,  the  defendant  was 
not  liable.  The  affidavit  further  averred  that  the  contract 
was  without  consideration,  "  and  is  and  was  nudum  pactum." 
The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.    Defendant  appealed. 
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JError  assigned  was  the  order  of  the  court  making  absolute 
the  rule  for  judgment. 

WiUiam  W.  Wilibank^  Theodore  A.  Tack  with  him,  for  ap- 
pellant, cited  Hare  on  Cont.,  p.  224 ;  Bixler  v.  Ream,  8  P. 
&  W.  282 ;  Cobb  v.  Page,  17  Pa.  469 ;  Shorb's  Ex'rs  v.  Shultz, 
43  Pa.  207  ;  Martin's  Estate,  131  Pa.  638 ;  Edgell  v.  McLaugh- 
lin,  6  Whart.  175 ;  Brua's  Appeal,  55  Pa.  294 ;  Heidenheimer 
V.  Mayer,  10  Jones  &  Spen.  606  (N.  Y.) ;  Mountstephen  v. 
Lakeman,  L.  R.  5  Q.  B.  613;  L.  R.  7  Q.  B.  196,  202;  7  H. 
L.  17;  DeColyar  on  Guar.  185;  Fritz  v.  Hathaway,  185  Pa. 
274. 

Samuel  Dickson^  for  appellee. 

Per  Curiam,  January  25, 1892. 

We  agree  with  the  court  below  that  the  affidavit  of  defence 
is  insufficient.  The  plaintiffs  statement  of  claim  avers  that 
his  subscription  to  the  stock  of  the  Phila.  &  Sea  Shore  Ry.  Co. 
was  made  upon  the  faith  of  the  letter  of  the  defendant  to  the 
plaintiff,  dated  Sept.  4,  1889.  In  this  letter  the  defendant 
said :  ^*  In  consideration  of  your  subscription  of  $5,000  to  the 
stock  of  the  proposed  Phila.  &  Sea  Shore  Ry.  Co.,  I  agree  that 
it  is  understood  that  the  said  road  shall  be  completed  to  Cape 
May  by  Oct.  1, 1890,  and,  in  default  thereof,  I  agree  that  the 
money  paid  by  you  on  said  subscription  shall  be  returned  to 
you  by  the  said  company,  or,  in  default  thereof,  I  shall  do  it 
myself,  at  that  time." 

This  was  a  contract  of  suretyship,  based  upon  a  sufficient 
consideration.  It  sometimes  happens  that  the  promoters  of 
railways,  and  other  enterprises,  induce  their  friends  to  take 
stock  therein,  by  holding  out  inducements  like  the  foregoing, 
or  others  of  a  similar  character.  In  such  instances  the  con- 
sideration for  the  promise  is  the  subscription  by  the  promisee 
to  stock  which  he  did  not  want,  in  an  enterprise  in  which  he 
felt  no  particular  interest.  It  is  only  just  that  a  person  who 
induces  others  to  subscribe  for  stock  under  such  circumstances 
should  be  held  to  his  contract. 

Judgment  affirmed. 
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Fitzmaurice  v.  Fabian,  Appellant.  147       199 
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Contractora — Liability  for  injuries  to  strangers,    . 

A  contractor  for  work  on  real  estate  after  he  has  delivered  the  property 
to  its  owner,  is  not  liable  to  strangers  for  injuries  caused  by  the  negli- 
gent manner  in  which  the  work  was  done :  Curtin  v.  Somerset,  140  Pa. 
70,  followed. 

Negligence — Injury  occurring  after  delivery  qf  property  by  contractor. 
Defendant  contracted  to  clean  a  privy  well  for  the  owners.  All  the 
work  was  done  on  July  1,  1885,  and  he  rendered  his  bill  therefor  and 
was  paid.  In  cleaning  the  well  the  contractor's  workmen  removed  some 
of  the  boards  which  had  formed  its  roof,  and  when  they  had  finished  their 
work,  neglected  to  replace  them.  The  boards  thus  removed  were  left  to 
lie  upon  the  roof,  and  some  thirteen  months  thereafter  one  of  them  fell 
down  and  injured  the  plaintiff,  a  little  child,  as  she  was  leaving  the  privy. 
EM^  that  the  plaintiff  could  not  recover. 

Argued  Jan.  T.,  1892.  Appeal  No.  816,  Jan.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  2  of  Philadelphia  Co., 
Dec.  T.,  1886,  No.  497,  on  verdict  for  plaintiflf.  Before  Pax- 
80N,  C.  J.,  Stbbrbtt,  Green,  Wiluams,  McCollum,  Mitch- 
ell and  Ueydbigk,  J  J. 

Case  by  Kate  Fitzmaurice,  a  minor,  by  her  next  friend, 
Johanna  Fitzmaurice,  against  James  Fabian  to  recover  dam- 
ages for  personal  injuries.     Plea,  not  guilty. 

At  the  trial  before  Pbnnypagkeb,  J.,  the  facts  appeared  as 
stated  in  the  opinion  of  the  Supreme  Court.  The  court  charg- 
ed in  part  as  follows : 

"  This  action,  as  you  have  learned,  is  a  suit  brought  to  re- 
cover damages  for  what  is  alleged  to  be  negligence.  It  appears 
that  defendant  had  a  contract  with  the  owner  of  this  property 
to  clean  out  a  privy  well.  This  work  was  done  by  him  on 
July  1,  1886.  On  August  12, 1886,  the  plaintiff  here,  a  little 
girl  of  about  seven  or  eight  years  of  age,  who  had  been  in  the 
water-closet,  was  coming  out  of  the  door,  and  as  she  shut  the 
door  a  board  with  a  nail  in  it  fell  from  the  roof  and  struck  her, 
and  thus  injured  her. 

The  testimony  of  the  mother  of  the  little  girl  is  that  before 
the  defendant's  workmen  did  their  work  upon  this  place  the 
roof  was  closed,  and  the  boards  were  on  it,  and  that  after  they 
went  away  they  were  thrown  loosely  upon  the  roof,  where 
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they  had  been  nailed  before.  The  father  of  the  plaintiff  sajrs 
that  he  examined  the  roof,  and  saw  it  the  day  before,  and  that 
it  was  a  good  roof,  pretty  tight,  and  that  he  saw  it  on  the  day 
following,  and  that  the  boards  were  thrown  loosely  there,  some 
of  them  on  that  part  of  the  roof  which  had  not  been  interfered 
with,  and  some  upon  that  place  where  the  boards  had  been. 

Where  a  man  has  a  contract  with  the  owner  of  real  estate 
to  do  some  work  in  connection  with  a  building,  and  has  con- 
trol over  the  means  by  which  the  work  is  to  be  done  without 
direction  on  the  part  of  the  owner  as  to  those  means,  it  is  his 
duty  to  use  proper  and  reasonable  care  to  see  that  it  is  done 
in  such  a  way  as  not  to  be  injurious  and  dangerous  to  third 
persons.    The  want  of  such  care  is  negligence. 

[If  you  find  that  there  was  negligence  in  this  case,  and  that 
that  negligence  resulted  in  the  injury  caused  the  plaintiff,  she 
ought  to  recover,  and  it  would  be  your  duty  to  find  a  verdict 
in  her  behalf.  It  is  incumbent  upon  the  plaintiff  to  prove  to 
your  satisfaction  both  the  negligence  aud  the  fact  that  the 
negligence  was  the  cause  of  this  accident.  If  the  boards  fell 
because  they  had  gradually  rotted  away  from  lapse  of  time,  the 
inclemency  of  the  weather,  or  for  any  other  reason,  it  would 
be  your  duty  to  find  a  verdict  for  the  defendant.]  [5].  .  .  . 

I  have  been  asked  to  charge  you  on  behalf  of  the  defendant : 

"1.  The  undisputed  evidence  shows  that  the  defendant's 
alleged  negligence  was  not  the  proximate  cause  of  the  injury, 
and  therefore  the  verdict  must  be  for  the  defendant."  A.  *'  I 
decline  that  point."  [1] 

*'*'  8.  If  the  plaintiff's  parents,  who  were  also  tenants  and  oo 
cupants  of  the  premises,  had  knowledge  of  the  dangerous  posi- 
tion in  which  it  is  alleged  the  defendant's  servants  placed  the 
boards  upon  the  roof  of  the  privy,  it  was  their  duty  to  remove 
or  secure  the  boards,  and  their  failure  to  do  so  for  upwards  of  a 
year  after  the  alleged  acts  of  the  defendant's  servants,  was  the 
proximate  cause  of  the  injury  to  the  plaintiff."  A.  "  I  decline 
that  point."  [2] 

^^  4.  If  the  owners  of  the  premises,  or  their  agent,  had  knowl- 
edge of  the  dangerous  position  in  which  it  is  alleged  the  de- 
fendant's servants  placed  the  boards  on  the  roof  of  the  privy, 
it  was  their  duty  to  remove  or  secure  the  boards,  and  if  they 
failed  to  do  so  for  a  long  time,  then  their  failure  was  the  proxi- 
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mate  cause  of  the  injury  to  the  plaintiff."  A.  "  I  decline  that 
point."  [8] 

"  7.  Under  all  the  evidence  in  the  case  the  verdict  of  the  juiy 
must  be  for  the  defendant."     A.  "I  decline  that  point."  [4] 

Verdict  and  judgment  for  plaintiff  for  $1,460.  Defendant 
appealed. 

Errors  assigned  were  (1-4)  answers  to  defendant's  points, 
quoting  points  and  answers ;  (5)  the  portion  of  the  charge  in 
brackets,  quoting  it. 

Preston  K.  Erdman  and  John  Q-,  Johnson^  for  appellant. — The 
present  case  is  ruled  by  Curtin  v.  Somerset,  140  Pa.  70.  The 
injuries  were  not  the  proximate  consequences  of  the  act  com- 
plained of :  R.  R.  Co.  V.  Keighron,  74  Pa.  316 ;  Cuff  v.  R.  R.  Co., 
35  N.  J.  17 ;  Insurance  Co.  v.  Tweed,  7  Wall.  52  ;  R.  R.  Co.  v. 
KeUogg,  94  U.  S.  469 ;  Chartiers  Twp.  v.  Philips,  122  Pa.  611 ; 
Carter  v.  Towne,  103  Mass.  507 ;  Wharton  on  Negligence,  sec. 
134.  The  owner  of  the  building  must  have  known  of  the  dan- 
gerous character  of  building.  He  was  therefore  liable :  Gas  Co. 
V.  Lynch,  118  Pa.  362 ;  Walden  v.  Finch,  70  Pa.  460 ;  Belerick 
V.  Bank,  25  W.  N.  C.  272 ;  Mansfield  Co.  v.  McEnery,  91  Pa. 
185.  The  parents  were  guilty  of  negligence  in  leaving  the 
board  in  a  dangerous  position. 

A,  S.  L.  Shields^  for  appellee,  cited  Lynch  v.  Wurdeu,  1 
Q.  B.  29 ;  Schilling  v.  Abernethy,  112  Pa.  437  ;  Heaven  v.  Pen- 
der,  11  Q.  B.  D.503;  Hogsett's  Ap.,  27  W.  N.  C.  319;  Shear- 
man  &  Redfield  on  Negligence,  pp.  10,  41,  679 ;  Thomas  v. 
Hook,  4  Phila.  119. 

Opinion  BY  Me.  Chibf  Justice  Paxson,  January  25, 1892. 

This  case  is  ruled  by  Curtin  v.  Somerset,  140  Pa.  70,  where 
it  was  held,  that  ^^  a  contractor  for  the  erection  of  a  hotel  build- 
ing, who  uses  improper  material  in  its  construction,  and  in  other 
respects  departs  from  the  specifications  embodied  in  his  con- 
tract, so  that  the  building  when  completed  is  structurally  weak 
and  unsafe,  will  not  be  liable  to  a  giiest  of  the  hotel  for  an  in- 
jury caused  to  him  by  such  defective  construction,  but  occurring 
after  the  owner  has  taken  possession."  In  that  case,  we  held 
there  was  a  breach  of  contract  with  the  owner,  but  no  breach 
of  duty  to  third  persons. 

On  Aug.  12,  1886,  the  plaintiff  here,  a  little  girl  of  about 


Digitized  by  LjOOQ IC 


202  FITZMAURICE  v.  FABIAN,  Appellant. 

Opinion  of  the  Court  [147  F^ 

seven  or  eight  years  of  age,  who  had  been  in  the  water-closet 
in  the  yard  of  her  father's  residence,  was  coming  out  of  the 
door,  and,  as  she  shut  the  door,  a  board  with  a  nail  in  it  fell 
from  the  roof  and  struck  her,  and  thus  injured  her.  The  in- 
jury was  not  of  a  serious  nature,  but  it  left  a  mark  upon  her 
face,  which  may  remain  for  life. 

The  defendant  carries  on  the  business  of  cleaning  privy  wells, 
and  contracted  to  clean  this  well  for  the  owners.  All  the  work 
was  done  by  his  servants  on  July  1, 1885.  He  rendered  his 
bill  therefor  and  was  paid.  It  appears  that  his  servants,  or 
workmen,  in  cleaning  the  well,  had  removed  some  of  the  boards, 
which  had  formed  its  roof,  and,  when  they  had  finished  their 
work,  had  neglected  to  replace  them.  The  boards,  thus  re- 
moved, were  left  to  lie  upon  the  roof,  and,  some  thirteen  months 
thereafter,  one  of  them  fell  down  and  injured  the  little  child, 
as  before  stated.  This  action  was  brought  by  the  plaintiff,  by 
her  mother,  as  her  next  friend,  against  the  defendant,  to  re- 
cover damages  for  the  said  injury. 

It  needs  but  a  statement  of  the  case  to  show  that  this  claim 
cannot  be  sustained.  Whether  the  defendant  properly  per- 
formed his  contract  or  not,  his  work  had  been  accepted  by  his 
employer,  and  the  defendant  owed  no  duty  to  any  one  who 
should  afterwards  use  the  well.  The  plaintiflFs  father  was  the 
tenant  of  the  property,  and  the  fact  that  the  boards  were  lying 
loosely  upon  the  roof,  was  known  to  him,  and  was  a  matter  of 
daily  observation.  The  landlord,  unless  under  a  covenant  to 
repair,  was  not  bound  to  replace  the  boai-ds.  The  plaintiff's 
parents,  being  the  tenants  and  occupiers  of  the  premises,  were 
bound  to  remove  or  secure  the  boards,  if  they  regarded  them  as 
dangerous,  or  require  it  to  be  done  by  the  landlord,  or  the  de- 
fendant, or  whoever  was  under  a  duty  to  do  so.  If  the  defend- 
ant had  failed  to  fully  perform  his  contract,  he  would  be 
responsible  to  the  party  with  whom  he  contracted  for  the  breach. 
But  he  owed  no  duty  to  a  stranger  for  such  non-performance, 
much  less  to  one  who  was  injured  by  such  an  accident,  more 
than  a  year  after  the  work  was  done.  This  is  so  obvious,  that 
it  does  not  require  elaboration. 

The  judgment  is  reversed. 
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Neglect  to  print  declaration — 8,  C.  practice. 

Where  the  appellant  has  failed  to  print  his  declaration  in  his  paper 
book  as  required  by  the  rule  of  court,  and  all  the  assignments  of  error 
refer  to  the  declaration,  the  Supreme  Court  would  be  justified  in  affirming 
the  judgment  without  further  examination  of  the  case. 

Contract — Sale  ojf  6ti«ineM — "Partneirfihips, 

A  contract  with  a  partnership  providing  that  if  the  firm  shall  '*  transfer, 
sell  or  assign  their  business''  before  the  termination  of  the  agreement* 
they  shall  pay  a  certain  sum  as  liquidated  damages,  is  not  violated  by  the 
surviving  partners  purchasing  the  interest  of  a  partner  who  has  died  be- 
fore the  expiration  of  the  time  fixed  by  the  agreement. 

It  seems  that  such  a  contract  is  discharged  by  the  death  of  one  of  the 
partners  before  the  expiration  of  the  term. 

Argued  Jan.  T.,  1892.  Appeal,  No.  848,  Jan.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1886,  No.  284,  entering  nonsuit.  Before  Paxson,  C.  J.,  Ster- 
BETT,  Green,  Williams,  McCollum,  Mitchell  and  Hby- 
DRICK,  JJ. 

Case  by  E.  O.  Murdock  against  Luther  Martin,  Jr.,  and 
Robei-t  W.  Martin,  who  survived  Luther  Martiu,  and  all  of 
whom  traded  under  the  firm  of  L.  Martin  &  Co. 

At  the  trial  before  Arnold,  J.,  it  appeared  that  on  Jan- 
uary 24,  1884,  plaintiff  and  L.  Martin  &  Co.  entered  into  a 
written  agreement  by  which  the  plaintiff  agreed  to  sell  the 
lampblack  of  L.  Martin  &  Co.,  to  take  orders  for  them  and  to 
do  everything  in  his  power  to  extend  their  business.  The 
seventh  article  of  the  agreement  was  as  follows : 

7.  In  case  the  parties  of  the  first  part  should  transfer,  sell  or 
assign  their  business  before  the  termination  of  this  agreement, 
then,  unless  the  parties  of  the  first  part  secure  from  the  person 
or  persons  purchasing  the  same,  the  adoption  and  assumption 
of  this  agreement  for  the  balance  of  the  ten  years  then  remain- 
ing unexpired,  the  party  of  the  second  part  shall  be  entitled  to 
receive  from  the  parties  of  the  first  part,  as  liquidated  dam- 
ages, a  sum  of  money  equal  to  his  commissions  for  the  year 
immediately  preceding  said  sale,  assignment,  or  transfer  mul- 
tiplied by  the  number  of  years  remaining  in  the  unexpired 
term  of  this  agreement. 
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Luther  Martin,  Sr,  died  in  1886.  The  surviving  partners 
bought  his  interest  from  his  executors,  and  continued  the  busi- 
ness. They  notified  the  plaintiff  of  the  dissolution  of  the  firm 
and  that  his  services  were  no  longer  desired.  The  plaintiff  ap- 
parently claimed  the  compensation  provided  by  the  seventh 
clause  of  the  agreement.  The  declaration  was  not  printed  in 
the  paper  book. 

The  plaintiff  offered  in  evidence  the  contract  of  January  24, 
1884.  He  also  proved  the  death  of  Luther  Martin,  Sr.,  and  the 
proceedings  in  the  orphans*  court  for  the  transfer  to  the  sur- 
viving partners  of  the  interest  of  the  decedent  under  an  agree- 
ment to  purchase  the  same.  He  also  offered  in  evidence  the 
notice  to  himself  terminating  the  contract.  He  then  offered 
to  ask  one  of  the  defendants,  Robert  W.  Martin,  called  as  if 
for  cross-examination,  to  state  from  the  books  of  the  firm  who 
made  the  contract  sued  upon,  what  the  plaintiff's  commissions 
were  for  the  year  preceding  July  1,  1886.  To  this  the  de- 
fendants made  the  objection  that  no  proof  had  been  given  of 
breach  of  contract  declared  upon.  Objection  sustained  and 
exception.  [2] 

The  court  entered  a  compulsory  nonsuit,  which  it  subsequent- 
ly refused  to  take  off.     Plaintiff  appealed. 

JSrrors  amgned  were  (1)  the  refusal  to  take  off  the  nonsuit, 
and  (2)  the  ruling  on  the  evidence,  quoting  the  offer. 

John  B.  Uhle^  for  appellant,  cited  :  School  Furniture  Co.  v. 
Wai^aw  School  Dist.,  122  Pa.  494 ;  Howard  Ex.  Co.  v.  WQe, 
64  Pa.  201 ;  Blakeslee  v.  Scott,  37  Leg.  Intel.  474 ;  Miller  v. 
Dealer,  100  Pa.  586 ;  Fereira  v.  Sayres,  6  W.  &  S.  210 ;  Emery 
V.  Steckel,  126  Pa.  171. 

B.  C.  Bahj  Samuel  Dickson  with  him,  for  appellee,  cited: 
Tasker  v.  Shephard,  6  H.  &  N.  575. 

Per  Curiam,  January  25, 1892. 

The  appellant  has  not  printed  his  declaration  as  required  by 
the  rule  of  court.  There  is  nothing,  therefore,  in  the  paper 
book  which  enables  us  to  gather  with  certainty  the  cause  of  ac- 
tion. Both  of  the  assignments  of  error  refer  to  the  declaration 
and  it  is  impossible  to  rule  them  accurately  without  an  exam- 
ination of  it.  We  would  be  justified  in  affirming  the  judgment 
for  this  reason  alone.     We  infer,  however,  from  the  bill  of  ex- 
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ceptioDS,  that  the  oourt  below  granted  the  nonsuit  on  the 
ground  that  the  plaintiff  had  not  produced  any  evidence  to 
sustain  his  allegation  that  there  had  been  a  sale  of  the  business 
of  the  firm  which  had  made  the  contract.  There  is  certainly 
nothing  in  the  evidence  to  show  there  had  been  such  a  sale  with- 
in the  meaning  of  said  contract. 
Judgment  affirmed. 


Wallace  v.  The  Jefferson  Gas  Co,  Appellant. 

[Marked  to  be  reported.] 

Eminent  domain — Damages — Pipe  line. 

In  an  action  to  recover  damages  for  injury  to  land  by  the  laying  of  a 
pipe  line,  evidence  as  to  the  amount  of  land  disturbed,  the  permanent 
occupancy  of  a  part  of  it  as  a  path  to  walk  over  for  purposes  of  inspec- 
tion or  repair,  and  the  injury  to  the  crops,  are  legitimate  subjects  of  testi- 
mony, the  effect  of  which  are  entirely  for  the  jury. 

Speculative  damages— Coal  mining — Support — Opinion. 

The  opinion  of  a  witness  as  to  the  probability  of  a  pipe  line  breaking 
when  the  coal  beneath  it  is  removed,  based  merely  upon  theory,  and  not 
upon  any  known  instance  in  which  a  pipe  line  had  ever  subsided  or  a  pipe 
broken  for  want  of  support,  is  merely  speculative  and  should  be  excluded. 

Efoidence — Opinions  of  witnesses — Damages  to  coal  lands. 
In  an  action  to  recover  damages  for  injury  to  coal  lands,  it  appeared 
that  a  gas  pipe  sixteen  inches  in  diameter,  was  laid  on  plaintiff's  land  at 
a  depth  of  three  feet  below  the  surface.  The  underlying  coal  was  at  a 
varying  distance  below  the  surface,  ranging  between  87^  and  217  feet, 
the  average  depth  being  about  143  feet.  A  number  of  witnesses  testified 
that'  it  was  necessary  to  leave  a  wide  strip  of  coal  permanently  underneath 
the  pipe ;  that  if  such  a  strip  was  not  left,  there  was  danger  of  the  pipe 
breaking,  and  the  gas  being  liberated  into  the  mine  below.  None  of  this 
testimony  was  based  upon  any  instances  known  to  the  witnesses  where 
such  breaks  had  occurred.    Eeld  that  the  testimony  should  be  excluded. 

Increased  cost  of  mining  coaL 

Evidence  of  the  depreciation  of  the  market  value  of  land  founded  upon 
the  supposed  increased  expense  of  mining  coal  caused  by  the  construction 
of  a  pipe  line  is  inadmissible  as  too  remote  and  speculative :  Searle  v. 
Railroad  Co.,  33  Pa.  67. 

Competency  qf  witness, 

A  witness  will  not  be  allowed  to  testify  as  to  the  quantity  of  coal  which 
would  be  required  to  be  left  to  support  a  pipe  line,  or  as  to  the  effect  of 
^  pipe  line  upon  the  value  of  the  property,  where  he  has  not  shown  any 
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knowledge,  experience,  or  other  information  that  would  enable  him  to  an- 
swer the  questions. 

Releaae  cf  right  of  support 

Where  a  pipe-line  company  releases  to  the  land  owner  the  right  of 
support  for  its  pipe,  the  element  of  possible  damage  from  subsidence  of 
the  surface  will  not  be  considered.  Penn  Coal  Co.  v.  Versailles  Gras  Co., 
131  Pa.  522. 

Argued  Nov.  4,  1892.  Appeal,  No.  274,  Oct.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June 
T.,  1889,  No.  114,  on  verdict  for  plaintiflf.  Before  Paxson,  C. 
J.,  Stbrrett,  Green,  Clark,  Williams  and  Mitchell,  JJ. 

On  May  4,  1889,  James  Wallace  appealed  from  an  award  of 
viewers  allowing  him  $1,000  damages  for  the  depreciation  in 
the  value  of  his  land  caused  by  the  laying  of  a  pipe  line  by  the 
Jefferson  Gas  Company. 

At  the  trial  it  appeared  that  the  plaintiff  was  the  owner 
of  a  farm  of  200  acres  in  Baldwin  township,  of  which  140 
acres  was  underlaid  with  bituminous  coal.  The  coal  lay  at  a 
depth  of  874  feet  to  217  feet  below  the  surface,  the  average 
depth  being  about  143  feet.  The  Jefferson  Gas  Company  after 
having  given  bond,  entered  upon  the  farm  and  appropriated 
a  strip  thereof  270  rods  in  length  and  10  feet  in  width,  and  on 
it  laid  at  about  a  depth  of  three  feet,  a  pipe  line  sixteen  inches 
in  diameter.  Other  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court. 

When  John  Warner,  a  witness  for  the  plaintiff,  was  on  the 
stand,  counsel  for  plaintiffs  proposed  to  show  a  plot  to  the 
witness  that  he  might  ascertain  definitely  the  depth  of  the  coal 
underneath  the  surface.  Objected  to,  objection  overruled  and 
exception.  [1] 

The  same  witness  was  asked  the  following  question  : 

"  Looking  at  exhibit  No.  1,  what  would  you  say  would  be 
the  likely  consequence  of  damage  to  that  farm  on  account  of 
taking  the  coal  out  from  under  that  pipe  line  ?  Would  it  af- 
fect the  value  or  would  it  not  ? "  A.  "  It  would  affect  it." 
Q.  "In  what  way?"  A.  " To  support  the  pipe  and  make  it 
safe  for  the  ground  you  would  want  100  feet  of  coal  all  along 
under  that  pipe  line."  Objected  to,  objection  overruled  and 
exception.  [2] 

When  Selwyn  Taylor,  a  witness  for  plaintiff,  was  on  the  stand. 
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exhibit  No.  1,  which  exhibits  the  depth  of  the  coal  beneath  the 
pipe  line  as  laid  across  the  land  of  the  plaintiffs,  was  shown 
witness,  and  he  was  asked  whether,  in  his  opinion  as  a  mining 
engineer,  the  presence  of  such  pipe  line  there  affects  the  value 
of  the  Wallace  property  as  coal  property. 

A.  **I  believe  it  does."  Objected  to  as  incompetent  and 
irrelevant  for  the  reason  that  the  true  test  of  damage  is  the 
difference  between  the  market  value  of  the  property  imme- 
diately before  the  laying  of  the  pipe  line  and  the  market  value 
of  the  property  immediately  after  the  laying  of  the  pipe  line, 
and  the  witness  has  not  made  himself  competent  by  showing 
a  knowledge  of  the  values  of  real  estate  in  this  neighborhood 
taken  as  a  whole.  And  furthermore  that  the  value  of  the  coal 
cannot  be  separated  from  the  value  of  the  surface  but  the 
whole  must  be  taken  together. 

By  the  Court :  "  If  you  will  change  the  wording  from,  *  as 
coal  property '  to  '  as  a  farm  including  everything  above  and 
below  the  surface,'  we  will  let  you  ask  the  question."  Excep- 
tion. [3] 

Q.  '*  In  this  case,  what  do  you  consider  from  your  experi- 
ence to  be  the  necessary  width  of  a  bed  of  coal  left  there  to 
support  that  pipe  line?"  Objected  to,  objection  overruled, 
and  exception.  [4] 

Q.  "  Would  that  fact,"  (the  angle  at  which  the  pipe  line 
passes  over  the  coal)  "  affect  the  mining  of  the  coal  in  the  vi- 
cinity of  their  supporting  bed  left  ?  " 

A.  "  It  would  add  veiy  much  to  the  damage  done  to  the 
property  in  the  fact  that  in  the  mining  of  the  coal  under  that 
property  it  must  be  mined  in  a  certain  face  to  the  coal,  just 
two  directions,  north  23  degrees  east,  and  north  28  degrees 
west.  We  would  have  a  diagonal  cross  line  to  work  it  and 
you  have  to  work  a  certain  irregular  line  to  support  the  defects. 
They  would  of  necessity  have  to  leave  more  than  the  specified 
amount  of  coal  in  order  to  fully  protect  it."  Objected  to,  ob- 
jection overruled  and  exception.  [5] 

J.  H.  McRoberts,  a  witness  for  plaintiff,  was  asked  this  ques- 
tion: 

Q.  **  From  your  experience  as  a  mining  engineer  do  you 
or  do  you  not  consider  that  that  pipe  line  would  be  injured  or 
might  be  injured  by  the  taking  out  of  the  coal  from  under  it?  " 
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By  the  Court :  "  We  think  the  law  is  that  a  man  may  show 
damage  to  his  farm  that  a  larger  amount  of  coal  would  have  to 
be  left  under  the  pipe  line  for  fear  of  its  giving  away  and 
which  would  thierefore  effect  its  price  as  a  whole."  Objection 
oveiTuled  and  exception.  [6] 

Q.  "  Would  it,"  [the  pipe  line]  "  increase  the  difficulties  " 
[of  mining  the  coal]  "  any,  would  you  have  to  take  any  pre- 
cautions that  you  otherwise  would  not  have  taken  ?  "  Object- 
ed to,  objection  overruled  and  exception.  [7] 

Q.  "  Do  you  know  anything  about  what  the  drainage  would 
be  of  that  James  Wallace  tract  ?  I  refer  to  the  position  and 
location,  the  facility  of  draining  it  for  the  coal."     Objected  to. 

By  Mr.  Allen :  "  The  object  is  to  show  that  the  property  is 
worth  more  because  it  can  be  drained  easily."  Objection  over- 
ruled and  exception.  [8] 

Collier,  J.,  charged  in  part  as  follows : 

"  This  is  an  action  brought  by  a  landowner  to  recover  dam- 
ages for  injury  to  his  land,  alleged  to  have  been  occasioned  by 
the  defendant  company  laying  a  line  of  gas  pipe  through  his 
farm.  The  Gas  Company,  under  the  law  of  our  state,  has  the 
right  to  go  through  any  piece  of  property  on  the  sole  condi- 
tion that  they  pay  the  damages,  and  that  makes  the  question  in 
this  case  simply  one  of  business.  Gas  companies  have  the  right 
to  go  through  any  farm,  and  no  matter  how  annoying  it  may 
be  to  the  owner  he  has  to  submit  to  the  law  of  the  land,  hav- 
ing his  remedy  in  damages.  The  plaintiff  alleges  he  has  suf- 
fered damages,  and  the  witnesses  give  different  amounts.  He 
alleges  that  his  farm,  with  the  coal  under  it,  would  not  sell 
for  as  much  immediately  after  the  pipe  line  went  through  it  as 
it  would  before.  It  is  alleged  that  the  Gas  Company  takes  a 
strip  of  ground  ten  feet  wide  and  so  many  rods  long ;  that  the 
earth  has  not  been  put  back  level,  and  requires  smoothing  and 
filling,  and  that  they  cut  up  the  ground  and  destroyed  some 
of  the  crops.  Another  reason  given  for  the  decrease  in  value 
is  that  the  property  is  underlaid  with  coal,  and  this  being  a 
large  gas  main,  sixteen  inches  I  think,  and  high  pressure,  there 
is  danger  to  the  mine  when  it  is  worked.  It  is  alleged  for 
those  reasons,  together  with  some  others,  that  the  market  value 
of  the  farm  has  decreased,  that  this  pipe  line  tended  to  lessen 
the  market  value  of  the  property,  that  if  he  wanted  to  sell  it 
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immediately  afterwards  as  it  then  stood  with  the  coal  under  it, 
purchasers  woAd  not  give  as  much  for  it  in  the  market  as  they 
would  before  the  pipe  line  was  there.  There  are  a  great  many 
things  in  the  evidence  you  need  not  bother  yourselves  about ; 
direct  your  attention  to  the  evidence  tending  to  show  the  mar- 
ket value  of  the  property  before  and  after  the  pipe  line  was 
placed  there.  If  you  believe  that  the  plaintiff,  immediately 
after  the  pipe  line  was  put  there,  could  have  sold  his  farm  as 
it  then  stood,  with  the  coal  under  it,  for  as  much  as  he  could 
before,  then  he  has  not  sustained  any  damage ;  and  the  law 
does  not  give  him  any  cause  of  complaint.  But  if  the  farm 
would  sell  for  less,  as  some  of  the  witnesses  testify,  after  the 
pipe  line  was  put  there,  and  by  reason  of  the  pipe  line  being 
put  there,  then  whatever  that  depreciation  is  would  be  the 
measure  of  damages,  and  that  you  give  him.  Some  of  the  wit- 
nesses testify  to  much  larger  amounts  than  others ;  there  is  a 
wide  field  for  your  consideration.  Several  testify  that  the  only 
damage  to  the  property  is  the  injury  to  the  crops  upon  the 
ground,  the  taking  of  so  much  ground  for  the  purposes  of  the 
Gas  Company  and  the  cost  of  filling  up.  On  the  other  hand 
some  of  the  witnesses  testify  that  the  damages  would  be  at 
least  940  or  950  an  acre,  and  on  down  to  $25  an  acre ;  and  the 
only  thing  you  can  do  is  to  be  reasonable  and  careful,  and  not 
be  carried  away  by  extremes  on  one  side  or  the  other ;  ^ve  the 
plaintiff  what  you  believe  is  the  fair  difference  in  the  market 
value  before  the  pipe  line  came  there  and  immediately  after, 
if  there  is  any  difference.  That  is  what  he  is  entitled  to,  and 
he  is  entitled  to  no  more  under  our  law.  That  is  a  simple 
question,  but  you  may  have  some  trouble  in  coming  to  a  con- 
clusion under  the  testimony." 
The  defendant  presented,  inter  alia,  the  following  point : 
10.  Estimates  of  the  depreciation  of  the  market  value  of 
plaintiff's  land  founded  on  the  supposed  increase  of  cost  of 
mining  the  coal  caused  by  the  construction  of  the  pipe  line,  are 
too  remote  and  speculative  to  be  considered  by  the  jury,  and  the 
opinion  of  plaintiff's  witnesses,  McRoberts  and  Taylor,  as  to 
such  depreciation,  being  based  upon  this  theory  should  be  dis- 
regarded. 

Answer :  Refused.    You  may  take  into  account  the  fact  of 
the  gas  pipe  being  there,  and  the  evidence  as  to  the  danger  of 
Vol.  cxiiVn— 14 
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the  gas  escaping  into  the  coal  mine,  and  whether  that  would 
depreciate  the  value  of  the  farm,  coal  and  all,  a^  a  whole.  [9] 

Urrors  oBsigned  were  (1, 4,  6,  7,  8)  admission  of  certain  testi- 
mony, quoting  the  questions  but  not  the  answers ;  (2, 3, 5)  rul- 
ings on  evidence,  quoting  questions  and  answers ;  (9)  refusal 
of  point,  quoting  point  and  answer. 

John  D,  McKennan^  for  appellant. — Taylor  and  McRoberts 
showed  no  particular  knowledge  of  the  market  value  of  land 
in  the  neighborhood  of  that  of  the  plaintiffs.  They  testified 
•chiefly  as  to  the  coal,  and  based  their  estimates  of  the  damage 
•done  to  the  whole  farm  upon  the  amount  of  injury  to  the  coal. 
Such  testimony  was  inconsistent  with  the  ruling  of  the  Su- 
preme Court  in  Searle  v.  R.  R.  Co.,  33  Pa.  64 ;  R.  R.  Co.  v. 
Balthaser,  119  Pa.  472;  126  Pa.  1. 

The  value  of  the  amount  of  support  needed  cannot  be  taken 
:as  the  extent  of  the  depreciation  of  the  market  value  of  the 
land :  Penn  Coal  Company  v.  Versailles  Gas  Co.,  131  Pa.  522. 

The  contingencies  mentioned  by  the  witnesses  were  remote, 
and  should  not  have  been  taken  into  consideration  in  estimat- 
ing the  depreciation  in  the  market  value  of  the  land. 

Edward  F.  Hays^  of  Hays  ^  Nohle^  for  appellee. 

The  testimony  of  Warner,  Taylor  and  McRoberts  was  nec- 
essary, as  a  description  of  the  farm  and  of  the  physical  effect 
of  the  easement  upon  it  with  reference  to  the  right  of  surface 
support,  in  connection  with  the  fact  that  the  farm  was  under- 
laid with  coal,  which  was  then  being  mined.  The  testimony  of 
these  witnesses  was  entirely  different  from  that  offered  in 
Searle  v.  Railroad  Company,  33  Pa.  64. 

The  distinction  between  the  present  case  and  Railroad  Com- 
pany V.  Balthaser,  119  Pa.  472 ;  126  Pa.  1,  lies  in  the  fact  that 
in  the  cases  cited,  the  quantity,  quality  and  value  of  the  stone 
and  coal  when  quarried  and  mined  were  attempted  to  be  shown 
instead  of  the  quality,  quantity  and  value  of  the  land  as  min- 
eral land,  as  in  the  pi^sent  case. 

Under  the  decision  in  Penn  Coal  Co.  v.  Versailles  Gas  Co., 
131  Pa.  522,  it  was  competent  to  prove  the  amount  of  support 
necessary  for  the  pipe  line.  The  increased  cost  of  mining  coal 
may  be  shown  as  an  element  of  damage ;  Newark  Coal  Com- 
pany V.  Upson,  40  Ohio  St.  17  ;  Brown  v.  Corey,  48  Pa.  496 ; 
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Pa.  R.  R.  Co.  V.  Hottenstine,  47  Pa.  28.  So  in  railroad  cases 
the  cost  of  fencing  may  be  shown  :  P.,  N.  Y.  &  C.  Co.  v.  Bun- 
nell, 81  Pa.  414 ;  Watson  v.  P.  &  C.  Railroad  Company,  37 
Pa.  469 ;  E.  Pa.  Railroad  v.  Heister,  40  Pa.  53 ;  P.  V.  &  C. 
Railroad  v.  Rose,  74  Pa.  362. 

The  measure  of  damages  must  not  be  confounded  with  ele- 
ments of  damage,  evidence  of  which  is  admitted  for  the  purpose 
of  enabling  the  juiy  to  apply  the  rule :  Sedgwick  on  Dam- 
ages, section  1163.  Evidence  upon  all  matters  bearing  upon 
the  location,  condition  and  quality  of  the  land  in  question  is 
admiSsible :  Curtiu  v.  Nittany  V.  R.  Company,  136  Pa.  20. 

The  opinion  of  Taylor  was  perfectly  competent  on  the  ques- 
tion of  values :  Kellogg  v.  Krauser,  14  S.  &  R.  142 ;  Brown 
V.  Corey,  43  Pa.  506 ;  Pennsylvania  Railroad  Co.  v.  Henderaon, 
51  Pa.  321.  Whether  a  witness  is  an  expert  qualified  to  pos- 
sess an  opinion  is  merely  in  the  discretion  of  the  court  below. 
The  Supreme  Court  will  not  reverse  unless  in  a  clear  and  strong 
case:  Sorg  v.  German  Evangelical  St.  Paul's  Congregation, 
63  Pa.  166 ;  Delaware  and  Chesapeake  Towboat  Company  v. 
StaiTs,  69  Pa.  36. 

Opinion  by  Mr.  Justice  Green,  January  25, 1892. 

We  experience  diflSculty  in  disposing  of  this  case,  on  account 
of  the  character  of  the  most  important  testimony  in  support  of 
the  plaintiff's  claim  of  damages.  The  charge  of  the  learned 
court  below  was  substantially  correct,  and  in  accordance  with 
our  decisions  in  this  class  of  cases.  Yet  the  testimony  as  to 
the  most  serious  cause  of  damage,  alleged  by  the  plaintiffs,  was 
of  such  a  speculative,  remote,  and  imaginary  character,  that 
we  do  not  feel  at  liberty  to  give  it  sanction.  So  far  as  the  tes- 
timony goes,  in  relation  to  the  injury  to  the  surface  of  the 
ground,  thei-e  is  no  ground  of  complaint.  The  amount  of  land 
disturbed  by  laying  the  pipe  line,  the  permanent  occupancy  of  a 
part  of  it  as  a  path,  to  walk  over  for  purposes  of  inspection  or 
repair,  and  the  injury  to  the  crops,  were  legitimate  subjects  of 
testimony,  and  the  effect  of  it  would  be  entirely  for  the  jury. 
But  there  was  a  much  larger  cause  of  damage  set  up  by  the 
plaintiffs,  and  testimony  was  given  in  support  of  it,  with  which 
we  are  not  satisfied.  It  was  of  this  nature  :  The  plaintiffs'  land 
was  largely  underlaid  with  bituminous  coal.     The  defendant 
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laid  a  gas-pipe,  of  sixteen  inches  diameter,  over  the  surface  of 
plaintiffs'  land,  at  a  depth  of  three  feet  below  the  lerel  of  the 
ground.  The  underlying  coal  was  at  a  varying  distance  below 
the  surface,  ranging  between  87^  and  217  feet,  the  average 
depth  being  about  148  feet.  It  was  claimed  by  the  plaintiffs 
that  they  were  damaged  by  the  necessity  of  leaving  a  wide 
strip  of  coal  permanently  underneath  the  pipe,  so  as  to  be  at 
all  times  a  sufficient  support  for  the  pipe,  and,  therefore,  the 
same  could  not  be  sold.  It  was  also  claimed  that  there  was 
danger  in  the  mining  of  the  coal,  in  that,  if  the  surface  should 
sink,  it  might  cause  a  break  in  the  pipe,  and  a  consequent  lib- 
eration of  the  gas,  which  would,  or  might,  j&nd  its  way  down 
through  the  ground  into  the  chambers  where  the  coal  mining 
was  going  on,  and  cause  serious  damage  there.  Testimony  was 
admitted,  under  objection  and  exception  by  the  defendant,  in 
support  of  these  theories,  and,  upon  the  supposition  that  the 
theories  were  correct,  witnesses  testified  to  an  opinion  that  the 
market  value  of  the  entire  farm  was  diminished  by  sums  vary- 
ing from  a  few  dollars  an  acre  to  fifty  dollars  an  acre. 

The  difficulty  we  have  with  this  kind  of  testimony  is  that  it 
is  not  founded  upon  any  actual  facts  within  the  knowledge  or 
experience  of  any  witness,  but  entirely  upon  theory  and  im- 
agination. Thus,  no  witness  testified  that  he  had  ever  known 
an  instance  in  which,  as  a  matter  of  fact,  the  surface  beneath  a 
pipe  line  had  actually  sunk  in  consequence  of  taking  out  the 
coal  at  a  distance  of  140  feet  or  at  any  other  distance  below  the 
surface.  It  was  all  a  matter  of  conjecture.  Such  a  thing  might 
happen,  or  probably  would  happen,  but  no  one  knew  that  it 
would  happen.  Nor  did  any  one  testify,  from  actual  experience, 
that,  if  the  pipe  did  break,  the  gas,  instead  of  escaping  through 
three  feet  of  overlying  surface,  would  penetrate  downward, 
through  the  solid  earth  or  rock,  a  distance  of  one  or  two  hun- 
dred feet,  and  enter  the  chamber  of  any  mine  in  that  vicinity. 
There  was  no  such  proof,  or  anything  of  that  character.  But 
there  was  plenty  of  theory  that  all  this  might  happen,  and,  if 
it  did  happen,  much  damage  might  be  done,  an  explosion,  like 
that  of  fire-damp,  might  take  place ;  and,  on  the  strength  of 
these  theories,  the  witnesses  testified  to  an  opinion  as  to  the 
amount  of  damage.  One  witness  said  he  would  not  be  willing 
to  buy  the  land  at  any  price  if  the  pipe  line  was  laid  over  it. 
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An  illustration  of  the  character  of  the  evidence  occurs  in  the 
testimony  of  one  of  the  plaintiffs'  witnesses,  who  was  asked  to 
state  why  it  would  be  unsafe  to  take  the  coal  out  from  under 
the  pipe,  and  said :  "  The  matter  is  a  very  simple  one.  The 
mines,  as  we  operate  them,  are  ventilated  by  a  powerful  venti- 
lating apparatus,  usually  drawing  air  from  whatever  open  place 
there  may  be  through  the  mine.  If  a  break,  by  reason  of  taking 
coal  out  from  under  the  pipe  line,  should  occur,  break  in  the 
surface,  as  is  often  the  case,  it  would  form  an  inlet  for  the  air  ; 
a  break  in  the  pipe  would  be  caused  by  the  same  fault,  would 
be  very  likely,  and  the  gas,  escaping,  would  be  naturally  carried 
into  the  mine,  and  a  very  small  body  of  the  gas  in  the  mine, 
coming  in  contact  with  the  air,  would  explode.  You  would 
have  the  same  result  as  the  explosion  of  fire-damp  in  a  mine. 

The  whole  force  of  this  testimony  depends  upon  an  uncer- 
tain and  problematical  event,  which  may  never  occur.  "  If," 
says  the  witness,  ^^  a  break,  by  reason  of  taking  the  coal  out 
from  under  the  pipe  line  should  occur  ....  it  would  form 
an  inlet  for  the  air.  A  break  in  the  pipe  would  be  caused  by 
the  same  fault,  would  be  very  likely,  and  the  gas,  escaping, 
would  be  naturally  carried  into  the  mine,"  etc.  That  is,  if  a 
break  through  the  earth  and  rock,  from  the  surface  down  to 
the  mine,  should  occur,  a  break  in  the  pipe  would  be  very 
likely  to  occur,  and,  if  it  did  occur,  the  escaping  gas  might,  or 
would,  naturally  be  carried  down  into  the  mine,  and  might 
cause  an  explosion.  The  witness  did  not,  at  any  stage  of  his 
examination,  say  that  he  had  ever  known  such  a  thing  to  hap- 
pen, nor  did  any  other  witness  testify  to  that  effect ;  yet  the 
witness,  proceeding  upon  the  idea  that  his  theory  would  nec- 
essarily be  verified  in  actual  experience,  testified,  later  on,  and 
under  exception,  that  ^^  to  be  on  the  safe  side,"  though  it  was 
a  hard  question  to  answer,  "  he  would  leave  a  strip  of  coal  100 
feet  wide,  at  the  depth  at  which  this  coal  laid,  to  support  the 
pipe  line  at  the  surface."  On  cross-examination  he  modified 
this  by  saying  it  might  be  done  with  a  less  width  of  ccml  than 
100  feet,  but  that  he  thought  that  he  would  not  leave  less  than 
a  strip  60  feet  wide.  In  estimating  the  decrease  in  the  value 
of  the  farm  he  assumed  the  length  of  the  strip  at  160  or  170 
rods,  and  said :  **  I  would  say  that  the  value  of  it  was  de- 
creased about  $12  to  f  15,  according  to  my  calculation,  depre- 
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elated  on  the  whole."  He  only  valued  the  farm,  coal  and  all, 
at  $200  an  acre,  but  he  estimated  tha  value  of  the  strip  100 
feet  wide  and  160  or  170  rods  long,  and  apparently  deducted 
the  resulting  price  of  the  coal  left  in  place  from  the  whole 
value  of  the  farm,  and  reached  the  conclusion  that  the  entire 
202  acres  were  reduced  $12  to  $15  per  acre  on  account  of  the 
supposed  necessity  for  leaving  this  strip  of  coal  in  place.  His 
estimate  was  the  most  moderate  of  all  the  witnesses  for  the 
plaintiff,  but  the  other  witnesses,  adopting  his  method,  but 
valuing  the  land  at  $400  or  $460  per  acre,  reached  very  much 
larger  results,  one  of  them  $50  an  acre,  and  another  $100  per 
acre,  as  the  amount  of  decrease  of  value  in  the  entire  farm. 
The  amount  of  damage  by  diminution  of  value  on  account  of 
the  strip,  as  estimated  by  the  witness  last  referred  to,  was 
$20,000  or  $40,000,  accordingly  as  his  testimony  was  consid- 
ered by  the  jury.  He  was  the  witness,* J.  Rath,  and  was 
asked  in  regard  to  the  decrease  in  value :  ^^  Q.  Have  you  a 
judgment  about  it,  or  an  opinion  ?  A.  It  would  be  worth,  I 
suppose,  a  hundred  dollars  or  two  less  at  the  present  time 
than  it  was  before  the  pipe  line  went  across.  Q.  Do  you 
mean  the  farm  would  be  worth  $100  less  an  acre  ?  A.  Yes, 
sir,  $100  less  an  acre.''  This  ridiculous  testimony  was  the 
natural  result  of  the  vicious  method  allowed  to  be  pursued  by 
the  witnesses  in  ascertaining  the  amount  of  the  diminution  in 
value  on  account  of  the  presence  of  the  pipe  line.  The  whole 
quantity  of  coal  which  might  be  left  in  place  to  support  the 
surface,  on  the  theory  that  the  strip  should  be  100  feet  wide  and 
170  rods  long,  was  testified  to  be  about  12  acres,  and  even  at 
$400  an  acre,  which  was  an  exaggerated  estimate,  would 
amount  only  to  $4,800,  yet  he  was  able  to  testify,  and  did,  that 
the  amount  of  the  diminution  was  $100  an  acre  on  the  whole 
farm  of  202  acres,  Or  of  which  had  no  coal  at  all  underneath, 
and  of  the  remaining  137  acres  of  coal  only  12  acres  were  re- 
quired to  be  left  in  place  by  the  theory  upon  which  all  of  this 
testimony  was  based.  The  witness,  Taylor,  estimated  the 
value  of  the  whole  farm  at  $200  an  acre  including  the  coal, 
and  that  a  strip  60  feet  wide  would  take  about  8  acres.  Ac- 
cording to  this  the  actual  reduction  in  value  for  loss  of  coal 
would  be  $1,600. 

The  speculative  and  imaginary  character  of  this  kind  of  e\d- 
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dence  is  more  strongly  illustrated  by  the  testimony  of  another 
of  the  plaintiff's  witnesses,  who  manifestly  had  very  little  con- 
fidence in  the  theory  that  a  strip  of  coal  100  feet  wide  must  be 
left  in  order  to  support  the  surface.  It  was  the  witness  Mc- 
Roberts,  called  by  the  plaintiffs.  He  was  a  civil  engineer, 
and  an  expert  in  coal-mining.  He  said :  ^^  If  I  had  charge  of 
the  mining  of  the  coal,  I  would  go  on  and  take  it  out  regard- 
less of  the  pipe  line  and  run  the  risk — ^try  and  protect  myself 
as  best  I  could."  He  said,  further,  it  would  be  very  hard  to 
say  how  much  the  market  value  of  the  land  would  be  dam- 
aged, but  thought  the  whole  thing  taken  together  ought  to  be 
worth  seven  to  ten  per  cent  less  per  acre  than  it  would  be 
without  the  pipe  line.  He  was  asked:  "Q.  Then  this  strip 
that  would  have  to  be  left  would  take  about  twelve  acres? 
A.  No,  sir ;  I  didn't  say  it  would  have  to  be  left.  I  say  if  I 
was  mining  the  coal  I  wouldn't  leave  it.  .  .  .  Q.  Now,  what 
would  be  the  necessity  for  leaving  a  pillar  of  coal  there? 
A.  I  don't  know  that  there  would  be  any ;  that  was  your  pre- 
sumption, and  I  am  deciding  upon  that.  Q.  If  there  is  any, 
what  is  it?  A.  To  support  the  pipe  line.  Q.  If  their  pipe 
line  was  not  supported  what  would  be  the  result?  A.  Possi- 
bly nothing;  if  I  were  mining  that  coal,  as  I  have  testified, 
I  would  not  leave  that  pillar ;  I  would  take  the  risk  and  guard 
against  accidents  all  I  could,  and  take  the  result  when  it 
would  come,  and  then  try  and  settle  with  the  gas  company, 
just  as  we  did  in  one  case  I  was  interested  in,  if  you  remem- 
ber. That  is  the  true  way  to  settle  a  question  of  this  kind 
with  regard  to  coal."  In  reply  to  another  question,  he  said : 
"This  gas  when  liberated  would  obey  the  universal  law  of 
nature  and  flow  towards  the  weakest  point  of  resistance.  If 
that  is  in  the  mine  it  is  hard  to  tell  what  the  result  would  be, 
and  for  that  reason  we  can't  tell  what  the  result  would  be.  I 
would  let  the  coal  alone  until  I  practically  mined  the  coal  and 
found  out.  Q.  Do  you  regard  a  risk  of  that  sort  as  remote  or 
imminent?  A.  Well,  in  this  case  it  is  possibly  a  little  re- 
mote." After  testifying  further  to  the  remoteness  of  the  lisk 
and  its  probable  value  at  seven  per  cent  in  the  additional  care 
required  in  the  mining,  and  the  probability  that  the  surface 
could  be  let  down  without  breaking  the  pipe,  he  was  asked : 
"  Q.  As  to  what  amount  of  breakage  of  the  soil  would  be  nec- 
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essary  to  cause  a  rupture  of  this  pipe  line,  you  have  only  an 
opinion,  and  not  founded  upon  any  actual  experience  ?  A.  No, 
sir.  That  is  simply  my  opinion  as  a  mining  engineer.  If  you 
could  let  the  surface  sink  at  once,  as  you  intimated  by  your 
question,  you  could  possibly  drop  it ;  there  is  a  bare  possibility 
you  might  drop  that  entire  surface  and  not  injure  the  pipe 
line.  Q.  When  you  let  it  down,  is  there  much  likelihood  of 
the  surface  from  87  to  200  feet  breaking  in  places  ?  A.  Yes, 
sir.  After  the  coal  is  mined  out  of  Mr.  Wallace's  if  you  travel 
over  that  premises  you  will  see  the  surface  undulating.  To  a 
party  going  over  the  land  without  knowing  what  is  the  matter, 
it  will  excite  his  curiosity.  Q.  Will  that  be  to  the  extent  of 
breaking  a  wrought-iron  pipe  ?  A.  Well,  possibly  not ;  I  don't 
think  it  will  break  the  pipe.  I  think  it  would  strain  it  enough 
to  possibly  liberate  the  gas.  Q.  Isn't  there  more  of  a  likeli- 
hood that  that  gas  will  go  up  to  the  surface,  two  or  three  feet 
distant,  than  go  down  into  the  mine  ?  A.  Yes,  sir.  Q.  Isn't 
the  risk  of  gas  getting  down  uito  the  mine  a  remote  one? 
A.  Well,  yes,  sir,  I  think  it  is.  That  is  what  I  have  testified 
in  this  case.  I  think  it  is  remote,  yet  it  is  possible.  Q.  Do 
you  know  of  any  pipe  lines  in  this  neighborhood  being  con- 
structed over  coal  land  which  has  been  worked  since  the  pipe 
line  was  put  there?  A.  I  don't  know  that  I  do.  I  can't 
recall.  There  is  no  doubt  numerous  instances  of  that  kind. 
Q.  You  don't  know  of  this  result  having  happened  ?  A.  No, 
sir." 

The  testimony  of  this  intelligent  and  candid  witness  for  the 
plaintiffs  has  been  quoted  in  order  to  show  the  remote,  specu- 
lative, uncertain  and  doubtful  character  of  the  testimony, 
and  the  theory  upon  which  the  plaintiffs'  claim  in  this  respect 
is  founded.  Not  a  single  witness  testified  to  the  fact  that  a 
pipe  line  at  an  average  distance  of  140  feet  above  the  coal  act- 
ually required  support  from  the  coal  underneath,  or  that  any 
breakage  of  a  pipe  had  ever  occurred  where  the  coal  was  all 
taken  out  at  such  a  distance.  Not  a  witness  knew  of  the  escape 
of  gas  down  into  the  ground  a  distance  of  140  feet,  or  any  dis- 
tance, instead  of  escaping  above  into  the  open  air,  a  distance 
of  three  feet.  Not  a  witness  knew  that  a  strip  of  coal  100  feet 
wide  the  whole  length  of  the  pipe  line  would  be  required  to 
support  the  pipe  above.     No  instance  in  which  a  pipe  line  had 
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ever  subsided,  or  a  pipe  broken  for  want  of  support,  was 
proved,  although  the  witness  McRoberts  said  there  were  numer- 
ous instances  of  pipe  lines  being  laid  over  coal  lands.  No  wit- 
ness testified  that  there  would  be  any  subsidence  at  any  depth 
over  100  feet  below  the  surface.  All  of  this  testimony  was 
merely  speculative,  imaginary,  theoretical,  and  the  most  of  it 
extremely  doubtful,  and  founded  upon  possibilities  which  were 
remote  and  uncertain,  yet  the  great  bulk  of  the  plaintiff's  testi- 
mony on  the  subject  of  damages  was  made  up  of  just  this  kind 
of  proof.  We  think  it  comes  within  the  operation  of  several 
of  our  decisions  declaring  that  testimony  of  such  character 
should  be  excluded. 

The  case  of  Searle  v.  R.  R.,  83  Pa.  57,  is,  perhaps,  more  nearly 
analogous  to  this  than  any  other  in  our  books.  On  the  trial  of 
that  case  the  plaintiff  offered  to  prove  that  the  tract  in  ques- 
tion was  coal  land,  and  that  the  defendant's  railroad  crossed  it 
in  such  place  and  manner  as  materially  to  increase  the  expense 
of  mining  his  coal.  The  offer  was  rejected  on  the  ground  that 
the  damages  claimed  were  speculative,  which  might  never  ac- 
crue. This  court  sustained  the  court  below,  holding  that  it 
would  be  purely  speculative  to  allow  the  plaintiff  to  recover 
the  value  of  the  coal  which  was  required  to  be  left  for  the  sup- 
port of  the  railroad,  or  damages  for  the  increased  expense  of 
mining  the  coal,  and  that  the  only  true  measure  of  the  damage 
would  be  the  difference  in  the  value  of  the  land  as  ordinaiy 
coal  land  before  and  after  the  road  was  built. 

Other  cases  in  which  speculative  and  remote  or  uncertain 
damages  have  been  condemned  are  Pittsburgh,  etc.,  Ry.  Co.  v. 
McCloskey,  110  Pa.  436 ;  Reading  &  Pottsville  R.  R.  v.  Bal- 
thaser,  119  Id.  472 ;  Chambers  v.  South  Chester,  140  Id.  610. 

The  case  of  Penn  Coal  Co.  v.  Versailles  Gas  Co.,  131  Pa. 
522,  is  not  at  all  in  conflict  with  any  of  these  cases.  It  recog- 
nized the  right  to  support  on  the  part  of  the  gas  company. 
And  the  right  of  the  owner  of  the  coal  for  compensation  for 
the  coal  which  he  would  be  obliged  to  lose  for  the  support  of 
the  surface,  but  "  this  is  to  be  ascertained  not  by  a  calculation 
of  the  quantity  of  the  coal,  but  by  the  effect  of  the  appropria- 
tion on  the  tract  as  a  whole." 

In  the  present  case  the  learned  court  below  recognized  this 
nde  and  endeavored  to  enforce  it.     But  we  think  the  testis 
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mony  took  too  wide  a  range,  and  especially  was  of  too  remote 
and  speculative  a  character  in  many  of  its  details,  as  we  have 
endeavored  to  point  out. 

We  sustain  the  2d  assignment  of  error  because  the  witness 
had  not  shown  any  knowledge,  or  experience,  or  any  other 
means  of  information  as  to  the  width  of  the  strip  of  coal  which 
would  be  required  to  be  left  to  support  the  pipe  line. 

We  do  not  sustain  the  3d  assignment  because  the  witness 
was  not  asked  at  that  time  to  testify  as  to  how  much  the  value 
of  the  land  was  affected,  but  only  whether  it  would  be  affected 
at  all  by  the  presence  of  a  pipe  line. 

We  sustain  the  4th  assignment,  because  the  witness  had 
not  qualified  himself  to  answer  the  particular  question  asked, 
by  stating  any  knowledge,  experience  or  other  information 
that  would  enable  him  to  answer  the  question.  The  only  rea- 
sons he  did  give  for  his  belief  were  purely  conjectural  and  con- 
ditional, and  were  also  speculative  and  remote. 

We  sustain  the  5th  assignment  on  the  authority  of  Searle  v. 
R.  R.,  supra,  because  the  additional  cost  of  mining  the  coal  on 
account  of  the  manner  in  which  the  pipe  line  crosses  the  coal 
is  not  an  element  of  damage. 

We  sustain  the  6th  assignment  because  the  witness  testified 
it  was  altogether  uncertain  whether  the  pipe  line  would  be  in- 
jured or  not,  and  that  he  considered  the  probability  of  injury 
to  the  mine  by  the  escape  of  gas  as  remote,  and  had  not  quali- 
fied himself  by  any  previous  testimony  to  give  a  definite  answer 
to  the  question. 

We  sustain  the  7th  assignment  under  the  authority  of  Searle 
V.  R.  R.,  because  the  increased  cost  of  mining  is  not  an  ele- 
ment of  damage.  For  the  same  reason  we  sustain  the  8th  as- 
signment. 

We  sustain  the  9th  assignment,  because  we  think  the  10th 
point  of  the  defendant  should  have  been  affirmed  without  qual- 
ification. 

The  first  assignment  is  without  merit,  and  is  dismissed. 

We  said  in  the  case  of  the  Penn  Coal  Co.  v.  The  Versailles 
Gas  Co.  that  if  the  latter  company  would  file  a  stipulation, 
agreeing  to  be  bound  by  the  release  of  the  owner  of  the  sur- 
face, of  the  right  of  support,  and  accept  the  risk  of  subsidence, 
the  injunction  would  be  refused.     And  so  we  say  here,  that  if 
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the  defendant  Gas  Co.  will  file  a  release  of  the  right  of  support 
in  this  ease,  or  deliver  it  to  the  plaintiffs,  the  element  of  possi- 
ble damage  from  the  subsidence  of  the  surface  will  be  eliminat- 
ed from  the  case.  The  possibility  of  injury  from  gas  escaping 
downward  to  the  coal  instead  of  upward  to  the  air,  is,  under 
the  evidence,  too  doubtful,  remote,  and  speculative  to  be  con- 
sidered as  an  element  of  damage. 
Judgment  reversed,  and  new  venire  awarded. 


Carson  v.  Federal  Street  and  Pleasant  Valley  Ry.  Co.^ 
Appellant. 

Master  and  servant — Contributory  negligence  qf  servant. 
The  owner  of  a  wagon  which  is  destroyed  by  collision  with  a  street  oar 
18  affected  by  the  contributory  negligence  of  his  driver. 

Street  railways— Ihity  in  crossing  tracks. 

It  is  the  duty  of  a  person  about  to  cross  a  street  railway  track  to  look,  so 
that  he  may  not  walk  or  drive  directly  in  front  of  a  moving  car  to  be 
struck  by  it. 

"  Stop,  look  and  listen.'' 

It  seems  that  a  person  is  not  bound  to  stop  before  crossing  a  street  rail- 
way track,  but  he  must  look  and  listen. 

Contributory  negligence — Crossing. 

The  driver  of  a  wagon  who  approaches  a  street  railway  crossing,  drives 
upon  the  track  without  looking,  and  immediately  comes  into  collision 
with  a  car,  is  guilty  of  contributory  negligence. 

Argued  Oct.  29, 1891.  Appeal,  No.  184,  Oct.  T.,  1891,  by 
defendant  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.^ 
July  T.,  1890,  No.  94,  on  verdict  for  plaintiff.  Before  Pax- 
son,  C.  J.,  Grebn,  Clark,  Williams,  .  MoCollum,  and 
Mitchell,  JJ. 

Trespass  by  Thomas  Carson,  against  the  Federal  Street  and 
Pleasant  Valley  Railwav  Co.,  to  recover  damages  for  injuries 
to  a  team  of  horses,  wagon  and  harness  caused  by  collision 
with  one  of  defendant's  electric  cars. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

EwiNG,  J.,  charged  in  part  as  follows  : 

"The  Supreme  Court  of  this  state  have  laid  down  as  an  abso- 
lute rule,  regardless  of  any  circumstances,  or  almost  regardless 
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of  any  surrounding  circumstances,  that  it  is  the  duty  of  a  man 
driving  a  vehicle,  or  even  walking,  when  he  approaches  a  rail- 
road crossing,  to  stop  and  look  and  listen — ^not  merely  to  look 
and  listen,  but  to  stop  and  look  and  listen  before  he  goes  over,, 
and  if  he  does  not,  that  is  of  itself  negligence.  Such  a  rule, 
I  think,  cannot  be  held  to  apply  to  the  ordinary  street  cross- 
ings in  the  city  of  a  street  railway.  If  it  did,  with  the  rapidi- 
ty with  which  these  cars  go  each  way  along  the  streets  which 
they  pass,  as  said  in  this  case,  one  every  two  or  three  minutes, 
a  rule  that  would  require  a  party  to  stop  and  look  and  listen, 
before  crossing  the  track  with  a  vehicle,  bearing  in  mind  that 
the  cars  are  going  each  way,  would  be  almost  equivalent  to 
saying  that  ordinary  traflSc  must  be  abandoned  in  all  parts  of 
the  city  where  these  rapid  transit  railways  pass,  or  that  a  vehi- 
cle must  have  two  men  with  it,  one  to  get  out  and  look  while 
the  other  is  ready  to  drive  on  as  soon  as  called,  because  if  the 
•  driver  is  to  stop  and  look  and  listen  in  ordinary  cases  it  would 
be  of  no  use,  by  the  time  he  could  get  started  he  would  be  in 
more  danger  than  he  would  be  if  he  had  gone  without  stop- 
ping at  all.  The  time  taken  to  get  up  the  motion  would  en- 
danger him  frequently  more  than  to  have  driven  right  ahead. 
It  would  be  much  more  reasonable  to  require  either  that  the 
city  should  furnish  a  policeman  to  stand  at  every  crossing,  or 
that  the  motor  companies  themselves  should  furnish  a  man  to 
warn  the  people.  I  do  not  think  the  time  has  come  for  either 
of  them  in  all  cases,  so  that  you  will  determine  this  question 
of  the  alleged  negligence  of  the  driver  under  all  the  circum- 
stances of  the  case.  He  was  familiar  with  the  crossing ;  he 
knew  that  these  cars  passed  there  frequently.  He  says  he 
was  accustomed  to  hearing  them  ringing  the  gong  and  listened 
for  it.  It  appeal's  that  Washington  avenue  is  60  feet  wide. 
It  is  level,  or  nearly  so,  for  a  considerable  distance  from  this 
point.  There  are  streets  "  A,"  "  B  "  and  "  C  "  crossing,  and 
there  are  two  tracks,  and  they  claim  Jhat  each  ti'ack  is  eight 
feet  from  the  curb.  One  of  the  witnesses  says  that  it  is  less ; 
that  they  measured  it  seven  feet  eight  inches.  The  sidewalk 
is  said  to  be  ten  feet,  the  two  tracks  being  reasonably  close  to- 
gether. It  seems  that  "  C  "  street,  where  this  occurred,  is  the 
course  in  which  the  plaintiffs  wagon  was  going,  has  a  down 
grade,  how  steep  does  not  appear,  but  the  witnesses  speak  of 
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it  being  a  down  grade,  and  oounsel  have  also  discussed  that. 
On  the  right  hand  side  going  down  the  street  to  the  avenue, 
there  seems  to  be  no  house  at  the  corner,  so  that  the  view  to 
the  right — I  do  not  know  whether  that  is  up  or  down  the 
street — ^the  view  from  the  west  would  be  better  a  great  deal 
than  from  the  east.     At  the  corner,  or  along  the  street  to  the 
left,  or  to  the  east,  and  towards  the  direction  from  which  the 
electric  car  was  coming,  there  is  a  row  of  houses  that  would 
obstruct  the  view  until  the  eye  would  get  past  the  comer,  and 
it  is  near  18  feet  from  that  comer  to  the  track.     Now  it  would 
be  the  duty  of  the  plaintiflf's  driver,  going  down  that  street,  to 
look  for  a  car  both  ways.     He  would  not  be  limited  to  looking 
one  way,  because  he  is  bound  to  look  both  ways.     I  imagine 
there  are  more  accidents  occur  by  people  only  looking  one 
way  for  a  car,  than  from  all  other  reasons,  where  the  fault  is 
on  the  part  of  the  party  injured.     They  very  naturally  look 
only  one  way  when  they  ought  to  look  both.    Now  the  plaint- 
iflPs  driver  was  sitting  in  the  wagon  probably  about  the  mid- 
dle of  it,  he  says  he  cannot  tell ;  he  may  have  been  back  near 
the  end ;  may  have  been  the  middle,  or  may  have  been  a  little 
farther  fi*ont.     You  have  heard  the  testimony  in  regard  to  the 
length  of  the  wagon,  horses  in  front,  coming  down.     Now  he 
says  that  he  heard  no  gong,  and  therefore  drove  on,  and  he 
says  that  his  horses  were  at  the  track,  or  about  the  track,  when 
he  saw  the  car  was  on  him.     He  says  also,  that  he  was  looking 
just  as  his  eye  would  pass  the  corner.     His  testimony  is  not 
altogether  consistent.     On  cross-examination,  he  said  his  horses 
were  on  the  track  already  when  he  saw  the  car,  and  said  also 
that  he  looked ;  he  saw  it  just  as  soon  as  the  houses  would 
permit  him  to  see  it.     Well,  what  the  fact  is,  is  for  you.     The 
court  cannot  determine  that.     He  was  in  motion.     The  length 
of  the  tongue,  or  the  horses  and  wagon  to  where  he  was  sit- 
ting, would  not  make  up  the  18  feet  probably  between  the  line 
of  the  house  and  the  track.     How  much  wider  the  cars  are 
than  the  track  no  one  has  said ;  I  think  they  are  a  little  wider, 
bat  I  am  not  certain  about  that.     Plaintiffs  counsel  says  about 
ten  inches  on  each  side,  so  that  that  would  not  leave  much  mar- 
gin, and  the  wagon  was  in  motion.     Now,  under  these  circum- 
stances, it  is  for  the  jury  to  say  whether,  or  not,  the  plaintiff's 
driver  was  guilty  of  negligence  ;  whether  he  exercised  reasona- 
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ble  care  under  the  circumstances.  I  will  venture  to  suggest 
this,  that  I  would  not  attribute  negligence  to  the  man  in  re- 
gard to  an  alleged  mistake  in  not  backing  off  when  he  found 
his  horses  on  the  track  in  front  of  the  car  instead  of  trying  to 
go  ahead,  because  it  is  a  situation  that  it  is  very  hard  to  tell 
what  to  do.  My  own  impressions,  from  experience,  and  if  I 
were  to  take  the  knowledge  that  we  get  from  trying  accident 
cases  in  this  court,  are  that  three  accidents  occur  by  people 
trying  to  back  off  for  one  that  occurs  by  going  forward  in 
such  cases,  and  yet  there  are  cases  where  it  would  be  better  to 
back  off.  It  seems,  judging  by  the  testimony  in  the  numerous 
cases  we  have  had,  rather  the  instinct  of  the  average  man,  when 
he  sees  danger,  to  try  to  back  off  instead  of  pushing  ahead, 
and  he  generally  fails,  but  that  is  for  the  jury.  The  question 
is  much  more  ;  was  he  guilty  of  negligence  in  getting  into  the 
position  he  was  before  he  saw  the  car  ?  It  would  seem  to  have 
been  some  considerable  distance  back,  because  at  the  rapid  rate 
they  run,  200  feet  would  be  run  in  a  very  short  time,  and  the 
horses  got  over  and  the  wagon  was  struck.  It  would  appear 
to  have  been  struck  about  the  middle  of  it,  and  the  street  car 
would  run  a  very  considerable  distance  in  the  time  it  would 
take  horses  to  go  over  the  space  that  they  had  gone." 

The  jury  having  retired,  the  court  sent  for  them  and  made 
the  following  explanation : 

"  After  you  went  out,  it  occurred  to  me  that  there  was  room 
for  misapprehension  in  regard  to  a  part  of  my  charge,  in  rela- 
tion to  the  claim  that  it  was  necessarily  negligence  if  a  man 
did  not  stop,  as  well  as  look  and  listen  before  crossing  one  of 
these  motor  company's  tracks,  or  the  tracks  in  this  case.  In 
stating  the  rule  adopted  in  relation  to  ordinaiy  steam  railroads 
and  trains  of  cars  running  at  a  high  speed  and  in  saying  that 
it  would  not  apply  in  a  city,  at  ordinary  crossings  by  these 
roads,  [I  did  not  mean  to  exclude  from  the  jury  in  this  case, 
the  question  as  to  whether  or  not,  the  driver  should  not  have 
stopped  and  looked  and  listened.  I  simply  say  it  is  not  a  fixed 
rule  of  law,  but  it  is  for  the  jury.  If  it  were  an  ordinary  steam 
railway  cix)ssing,  I  would  have  had  to  say  to  you  as  a  matter 
of  law,  it  was  negligence  if  he  did  not  stop,  as  well  as  look 
and  listen,  no  difference  what  I  might  have  thought  or  you 
might  have  thought  about  it.     But  in  this  case  that  is  not  a 
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rule  of  law.     It  is  a  question  for  you,  under  all  the  circum- 
stances, as  to  what  he  should  have  done."]  [4} 
Defendant's  points,  all  of  which  were  refused,  were  as  follows : 

1.  The  evidence  does  not  authorize  the  conclusion  that  the 
defendant  was  guilty  of  negligence.  [1] 

2.  The  evidence  shows  that  in  driving  upon  the  track  in 
front  of  the  advancing  car  in  the  manner  and  under  the  cir- 
cumstances as  shown,  the  driver  of  the  team  was  guilty  of 
negligence,  contributing  to  produce  the  accident  of  which  com- 
plaint is  made.  [2] 

8.  Under  all  the  evidence  and  the  law  of  this  case,  the  ver- 
dict should  be  for  the  defendant.  [3] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Error9  assigned  were  (1-3)  defendant's  points,  quoting  them ; 
and  (4)  the  portion  of  the  charge  in  brackets. 

Wm,  A.  Stanej  of  Stone  ^  Potter^  for  appellant. — The  driver 
was  bound  to  look  and  see  whether  a  car  was  coming.  Thomas 
V.  Pass.  Ry.  Co.,  132  Pa.  514. 

The  court  left  to  the  jury  no  rule  of  law  to  guide  them ;  they 
were  permitted  to  make  any  rule  which  seemed  good  to  them. 

There  was  no  evidence  of  negligence  on  the  part  of  the  com- 
pany. 

Jacob  H.  Miller^  with  him  McBride^  for  the  appellee. — The 
company  was  negligent  in  not  ringing  a  bell :  Phila.  Traction 
Co.  V.  Bemheimer,  23  W.  N.  C.  568. 

The  case  was  properly  submitted  to  the  jury.  Schum  v. 
RaUroad  Co.,  107  Pa.  8;  McNeal  v.  RaUroad  Co.,  131  Pa.  186. 

There  can  be  no  absolute  rule  of  ^^  stop  and  look  and  listen  " 
applied  to  street  car  crossings.  Such  a  rule  is  unnecessary  and 
would  cause  almost  continual  blockades  at  crossings  where 
there  are  traction  lines  on  both  streets,  each  line  operating  in 
two  directions.  It  would  drive  all  other  traffic  from  the  streets 
occupied  by  such  lines  and  surrender  the  streets  to  them. 

Opd^ion  Br  Mr.  Justice  Green,  Jan.  26, 1892. 

The  facts  of  this  case  do  not  seem  to  be  involved  in  contro- 
versy. The  defendant  operates  a  line  of  street  cars  passing 
through  Washington  street,  in  the  city  of  Allegheny.  The 
plaintiff's  team,  in  charge  of  Orr,  the  driver,  was  engaged  in 
hauling  along  C  street,  in  the  same  city.     In  going  along  C 
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street  to  his  destination,  Orr's  route  crossed  Washington  street, 
and  the  defendant's  tracks  therein,  at  right  angles.  When  he 
reached  the  intersection  he  neither  stopped  nor  looked,  but 
drove  directly  upon  the  defendant's  track.  When  in  this  po- 
sition, he  looked  up,  and  saw  the  car  just  upon  him.  There 
was  no  time  to  escape.  His  wagon  was  crushed  and  he  was 
injured. 

This  action  is  brought  by  his  employer,  who  is  a£fected  by 
the  contributory  negligence  of  his  employee.  The  question 
upon  which  the  case  turned  in  the  court  below  was,  whether 
the  evidence  of  the  plaintiff  established  contributory  negligence 
in  Orr,  the  driver.  Upon  this  subject  the  learned  judge  in- 
structed the  jury  that  there  was  no  rule  of  law  that  required 
the  driver  to  "  stop,  look  and  listen,"  but  that  it  was  for  them 
to  determine  what  it  was  his  duty  to  do,  and  whether  he  actu- 
ally did  it  on  this  occasion.  They  were  thus  left  without  any 
rule  of  law  to  apply,  at  liberty  to  make  one  to  suit  themselves 
for  the  purposes  of  this  case,  which  the  next  jury  might  change 
to  suit  themselves,  or  disregard  altogether.  We  cannot  agree 
to  this.  The  street  railway  has  become  a  business  necessity  in 
all  great  cities.  Greater  and  better  facilities  and  a  higher  rate 
of  speed  are  being  constantly  demanded.  The  movement  of 
cars  by  cable  or  electricity  along  crowded  streets  is  attended 
with  danger,  and  renders  a  higher  measure  of  care  necessary, 
both  on  the  part  of  the  street  railways,  and  those  using  the 
streets  in  the  ordinary  manner.  It  is  the  duty  of  the  railway 
companies  to  be  watchful  and  attentive,  and  to  use  all  reason- 
able precautions  to  give  notice  of  their  approach  to  crossings 
and  places  of  danger.  Their  failure  to  exercise  the  care  which 
the  rate  of  speed  and  the  condition  of  the  street  demand,  is 
negligence.  On  the  other  hand,  new  appliances,  rendered  nec- 
esssary  by  the  advance  in  business  and  population  in  a  given 
city,  impose  new  duties  on  the  public. 

The  street  railway  company  has  a  right  to  the  use  of  its  track, 
subject  to  the  right  of  crossing  by  the  public  at  street  interseo- 
tions ;  and  one  approaching  such  a  place  of  crossing  must  take 
notice  of  it,  and  exercise  a  reasonable  measure  of  care  .to  avoid 
contact  with  a  moving  car.  It  may  not  be  necessary  to  stop 
on  approaching  such  a  crossing,  for  the  rate  of  speed  of  the 
most  rapid  of  these  surface  cars  is  ordinarily  from  six  to  nine 
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miles  per  hour ;  but  it  is  necessary  to  look  before  driving  upon 
the  track.  If,  by  looking,  the  plaintiff  could  have  seen  and  so 
avoided  an  approaching  train,  and  this  appears  from  his  own 
evidence,  he  may  be  properly  nonsuited :  Marland  v.  R.  R., 
123  Pa.  487.  It  is  in  vain  for  a  man  to  say  he  looked  and  lis- 
tened who  walks  directly  in  front  of  a  moving  locomotive.  An 
injury  so  received  is  due  to  his  own  gross  carelessness :  R.  R. 
V.  Bell,  122  Pa.  58 ;  Moore  v.  R.  R.,  108  Pa-  849.  Orr  testi- 
fies that  he  knew  the  crossing,  that  he  listened  for  the  sound 
of  a  gong,  but,  not  hearing  it,  drove  on  the  track,  and  was  in- 
stantly struck.  He  drove  in  front  of  a  moving  car  so  near  to 
him  as  to  make  a  collision  inevitable.  If  he  had  looked,  he 
could  have  seen  the  car  and  stopped,  and  the  accident  would 
have  been  avoided.  Not  to  do  so  was,  in  the  language  of  R.  R. 
V.  Bell,  "gross  negligence,"  and  justly  defeats  the  action 
brought  to  recover  from  another  damages  that  were  self-inflicted. 
It  is  the  duty  of  one  about  to  cross  a  street  railway  track  to 
look,  so  that  he  may  not  walk  directly  in  front  of  a  moving 
car  to  be  struck  by  it.  The  first  assignment  of  error  is  sus- 
tained. So,  also,  are  the  second  and  third. 
The  judgment  is  reversed. 

McCristal,  Appellant  v,  Cochran,  et  al. 

MechanicB^  Uen — 8^fflciency  of  claim. 

It  is  not  a  ground  to  strike  off  a  mechanic's  claim,  that  some  of  the  items 
are  insufftcient.  If  the  claim  contains  one  good  item  which  is  the  subject 
of  a  Hen,  it  is  enough. 

Digging  cellars  andfouridationa. 

Digging  cellars  and  foundations  is  a  part  of  the  erection  and  constmc- 
tion  of  a  new  building,  and  consequently  a  proper  subject  for  a  mechanics* 
lien. 

DemolUUm  cf  old  buildings. 

Not  decided,  whether  the  demolition  of  an  old  buQding  preparatory  to 
the  erection  of  a  new  building  is  such  a  part  of  the  erection  of  the  new 
building,  as  would  entitle  the  contractor  to  a  mechanics*  lien. 

Argued  Jan.  11,  1892.  Appeal  No.  12,  Jan.  T.,  1891,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Philadelphia  Co.,  March  T., 
1890,  No.  120,  M.  L.  D.,  striking  off  a  mechanic's  claim.  Be- 
fore Paxson,  C.  J.,  Sterbett,  Green,  Williams,  MoCol- 
LUM,  Mitchell  and  Heydrick,  JJ. 
Vol.  cxlvii — 15 
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Scire  &oia8  sur  mechanic's  claim  by  Robert  McCristal,  sub- 
•contractor  against  Edwin  R.  Cochran,  owner  and  Samuel  Mc- 
Ilvain,  contractor.  The  bill  of  particulars  filed  with  the  claim 
was  as  follows : 

1889.  Dr. 

Aug.  6  to  Oct.  6.        To  digging  cellars  and  founda- 
tions, 2,000  yds.  at  16^  cents   $825  00 

Aug.  14  to  Nov.  9.      Tearing  down  old  woolen  mill 

and  back  building,  placing 
stone  from  old  woolen  mill, 
outbuildings  and  foundations 
at  cellars  of  properties,  8,000 
P.  at  60  cents        .        .  1500  00 

Aug.  24.  Taking  ofiE  roof  of  old  buildings       76  00 

"  Taking  out  joists,  floor  boards 

and  flagstones       .        .  200  00 

^^  Hauling  and  piling  flagstones       60  00 

Aug.  and  Sept.  Tearing  down  stack,  gathering 

up,  cleaning  and  piling  76,000 
old  bricks       ...  160  00 

Aug.,  Sept.  and  Oct.  Gathering  up  and  placing  old 

lumber  in  separate  piles  76  00 

Oct.  26  to  Nov.  9.       Hauling  stone  from  wall  around 

stable       ....  60  00 


$2426  00 
Cb. 
By  amount  remitted  from  contract  price         $160  00 
By  cash  on  account        ....        1682  34 

1832  34 


Balance  due  claimant        .        .        .        .        .    11^92  66 

On  March  23, 1891,  the  court  made  absolute  a  rule  to  strike 
off  the  claim.     Plaintiff  appealed. 

Error  assigned  was  the  order  striking  off  the  claim. 

J.  Hazleton  MirHl^  for  appellant,  cited  as  to  a  claim  for  the 
demolition  of  an  old  building,  Pennock  v.  Brown,  14  W.  N.  C. 
44  (C.  P.). 

There  was  no  argument  or  paper  book  for  the  appellee* 
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Opinion  by  Mr.  Chief  Justice  Paxson,  January  25, 1892. 

The  only  specification  of  error  is,  that  the  court  below  erred 
in  striking  off  the  mechanic's  claim.  No  opinion  was  filed  by 
the  learned  judge,  and  we  are  left  in  the  dark  as  to  his  reasons 
for  his  ruling.  We  infer,  however,  from  the  argument  at  bar, 
and  the  claim  itself,  that  the  alleged  defect  was,  that  most  of 
the  items  contained  in  the  bill  of  particulars  were  for  tearing 
down  an  old  building  preparatory  to  the  erection  of  the  new 
building,  for  which  the  claim  was  filed.  Whether  such  demo- 
lition is  part  of  the  erection  of  a  new  building,  is  a  question 
which  we  do  not  find  decided  by  this  court  in  any  reported 
case.  We  are  not  required  to  do  it  now,  as  the  first  item  in 
the  bill  of  particulars  is  sufficient  to  sustain  the  claim.  It  is 
not  a  ground  to  strike  off  a  claim,  that  some  of  the  items  are 
insufficient.  If  it  contains  one  good  item,  which  is  the  subject 
of  a  lien,  it  is  enough.  Upon  the  trial  of  the  scire  facias  a  verdict 
may  be  rendered  for  this  item,  although  all  the  other  items 
should  be  excluded  from  the  jury.  The  first  item,  above  re- 
ferred to  in  this  claim,  is  for  digging  cellars  and  foundations, 
which  is  clearly  a  part  of  the  erection  and  construction  of  the 
new  building.  We  are  of  opinion  that  it  was  error  to  strike 
off  the  claim. 

The  judgment  is  reversed,  the  claim  is  reinstated,  and  a  pro- 
cedendo awarded. 

Rhodes'  Estate.     Oldmixon's  Appeal. 

Perpetvities — Vested  annuitiea — Postponement  of  possession, 
A  testator  after  giving  a  life  estate  in  trust  for  his  daughter,  gave  in  a 
codicil  the  residuary  estate  to  his  nephews  and  nieces  living  at  the  daugh- 
ter's death.  By  a  later  codicil  he  provided  that  **  in  case  "  of  the  death 
of  the  daughter  *•  leaving  a  child  or  children  surviving  her  under  the  age 
of  twenty-five  years,  the  trustees  shall  pay  to  each  child  or  children  the 
sum  of  $350  a  year,  each,  until  they  respectively  arrive  at  the  age  of 
twenty-four  years,"  and  the  **  estate  shall  remain  in  the  hands  of  the  trus- 
tees without  division,  until  after  all  said  children  arrive  at  said  age." 
Held,  that  the  annuities  to  the  daughter's  children  vested  immediately 
upon  the  daughter's  death,  and  that  they  did  not  violate  the  rule  against 
perpetuities. 

The  later  codicil  did  not  defeat  the  gift  of  the  residuary  estate  to  the 
nephews  and  nieces,  but  merely  postponed  the  right  of  possession  until 
ihe  annuities  to  the  daughter's  children  were  paid. 
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AceumulcUUma—Pai/ment  cf  liens. 

Not  decided,  whether  a  direction  to  apply  surplus  income  to  the  pay- 
ment of  liens  on  real  estate,  involves  a  capitalization  within  the  prohibition 
of  the  statute  against  accumulations. 

Argued  Jan.  6, 1892.  Appeal,  No.  269,  Jan.  T.,  1891,  by 
Corrinne  Oldmixoii,  from  decree  of  O.  C.  Philadelphia  Co.,  Oct 
T.,  1878,  No.  Ill,  dismissing  exceptions  to  adjudication.  Be- 
fore Paxson,  C.  J.,  Stbbrbtt,  Gbbbn,  Williams,  McCollum, 
MiTOHBLL  and  Heydbick,  JJ. 

The  following  facts  appeared  from  tne  record :  William  A. 
Rhodes  died  on  February  28, 1878,  leaving  a  will  and  codicils. 
By  the  second  codicil  he  gave  his  whole  estate  to  trustees  in 
trust  to  pay  one  half  of  the  net  income  to  his  wife  for  life ; 
one  fourth  to  his  daughter,  Corrinne  Oldmixon,  for  life.  After 
the  death  of  his  wife,  his  daughter  was  to  receive  one  half  of 
the  net  income  from  the  estate  during  her  life.  After  the  pay- 
ment of  debts  and  legacies  all  surplus  funds  were  ^^  to  be  ap- 
propriated to  the  payment  of  liens  on  his  real  estate,  and  to 
the  keeping  of  the  property  in  good  order."  The  testator  fur- 
ther directed  as  follows : 

^^  And  I  do  also  direct  that  after  the  death  of  my  wife  and 
daughter,  that  after  setting  apart  enough  to  pay  five  hundred 
dollars  annually,  as  aforesaid,  to  Pauline  McLean,  and  five 
hundred  for  the  poor,  as  aforesaid,  the  residue  of  my  property 
shall  be  divided  equally  between  the  children  that  may  at  that 
time  be  living  of  my  brothers  and  sister." 

The  fourth  codicil  contained  the  following  clause : 

"  In  case  my  daughter,  Corina  Oldmixon,  dies,  leaving  a 
child  or  children  surviving  her  under  the  age  of  twenty-five 
years,  I  hereby  direct  my  trustees  to  pay  to  such  child  or  chil- 
dren the  sum  of  three  hundred  and  fifty  dollars  a  year,  each, 
until  they  respectively  airive  at  the  age  of  twenty-five  years, 
and  that  my  estate  shall  remain  in  the  hands  of  my  trustees 
without  division  until  after  all  said  children  of  my  daughter 
arrive  at  said  age,  and  said  payment  to  them  cease." 

At  the  audit  of  the  trustees'  account  before  Hakka,  P.  J., 
Mrs.  Oldmixon  claimed  the  whole  estate  on  the  ground  that 
the  remainders  in  the  codicils  violated  the  rule  against  perpe- 
tuities, and  were  void.     The  auditing  judge  refused  to  allow 
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the  claim  and  awarded  merely  a  distribution  of  income.     Mrs. 
Oldmixon,  then  filed  the  following  exceptions : 

1.  The  learned  auditing  judge  erred  in  refusing  to  award 
the  whole  estate  in  the  hands  of  the  accountants  to  Corinne 
Oldmixon  only  child  of  decedent.  [1] 

2.  The  learned  auditing  judge  erred  in  not  setting  aside  the 
trust  created  by  the  will  of  the  deeedent  as  violating  the  rule 
against  perpetuities,  and  awarding  the  whole  estate  among 
those  entitled  according  to  law.  [2] 

4.  The  learned  auditing  judge  erred  in  finding  that  by  the 
provisions  of  the  will  an  active  trust  was  created,  which  must 
be  upheld  in  order  to  carry  out  the  intention  of  the  testator.  [8] 

5.  The  learned  auditing  judge  erred  in  not  finding  that  the 
remainder  to  the  children  of  the  brothers  and  sisters  of  the  de- 
cedent was  void  as  transgi-essing  the  rule  against  perpetui- 
ties.  [4] 

The  exceptions  were  dismissed,  Pbnbose,  J.,  filing  the  follow- 
lowing  opinion :  ^^  If  the  limitations  taking  effect  at  the  death 
of  the  testator's  daughter  were,  as  contended  on  her  behalf, 
void  under  the  rule  against  perpetuities,  and  the  estate  thus 
ineffectually  disposed  of  passed  to  her  under  the  intestate  laws, 
the  trust  created  by  her  will  during  her  lifetime  would,  of 
course,  be  inoperative,  and  this  notwithstanding  the  fact  that 
active  duties  are  imposed  upon  the  trustees.  The  validity  of 
a  trust  depends  not  upon  the  character  of  the  duties  of  the 
trustees,  but  upon  whether  the  purpose  to  be  accomplished  by 
it  is  one  which  the  law  recognizes  as  proper :  Rife  v.  Guyer, 
59  Pa.  398,  and  in  the  case  supposed,  the  daughter  being  en- 
titled to  the  entire  beneficial  ownership,  viz. :  to  an  equitable 
life  estate  under  a  will,  and  the  reversion,  legal  and  equitable 
under  the  intestate  laws,  the  continuance  of  the  legal  estate  in 
the  trustees  would  be  simply  to  withhold  from  her  the  power 
to  alien  property  in  which  no  one  but  herself  had  any  interest 
whatever.  See  Gray  on  Perp.,  section  120 ;  Barford  v.  Street, 
16  Vesey,  185. 

*'  The  limitations  would  be  void  if  the  estates  given  are  not 
to  vest  until  the  daughter's  children,  whether  bom  in  the  life- 
time of  the  testator  or  not,  attain  the  age  of  twenty-five  years. 
The  question  of  perpetuity  is  to  be  decided  as  of  the  date 
of  the   testator's  death,   and,  since  it  cannot  await  actual 
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results,  must  be  determined  by  possibilities.  Limitations  are 
void  unless  they  necessarily  vest,  if  at  all,  within  a  life  or  lives 
in  being,  whan  the  estate  passes  from  the  settlor,  and  twenty- 
one  years,  etc.,  afterwards.  Some  of  the  daughter's  children 
might  not  be  born  at  the  death  of  the  testator,  and  may  not 
reach  the  age  of  twenty-five  until  more  than  twenty-one  years 
after  their  mother's  death  f  and  even  if  she  had  been  past  the 
age  of  child-bearing  when,  the  testator  died,  the  legal  possibility 
of  issue  would  make  the  limitation  void :  Jee  v.  Audley,  1  Cox 
Ch.  324. 

^^  A  limitation  which  transgresses  the  rule  against  perpetuities 
is  void  altogether,  differing  in  this  respect  from  a  provision  for 
accumulation  contrary  to  the  statute,  which  is  void  only  for 
the  excess.  Hillyard  v.  Miller,  10  Pa.  326 ;  Brown  v.  Wil- 
liamson, 36  Pa.  338. 

"  But  it  is  quite  clear  that  the  limitations  here  are  not  void. 
It  is  true  that  the  fourth  codicil  provides  that  ^  in  case '  of  the 
death  of  the  daughter,  to  whom  a  life  estate  is  given  ^  leaving 
a  child  or  children  surviving  her  under  the  age  of  twenty-five 
years,  the  trustees  shall  pay  to  such  child  or  children  the  sum 
of  three  hundred  and  fifty  dollars  a  year,  each,  until  they  re- 
spectively arrive  at  the  age  of  twenty-five  years,'  and  the  *  es- 
tate shall  remain  in  the  hands  of  the  trustees,  without  division, 
until  after  all  said  children  arrive  at  said  age : '  but  the  an- 
nuities thus  given  are  vested  and  immediately  payable  at  the 
death  of  the  daughter,  no  matter  when  the  children  were  born, 
and  so  far  as  they  are  concerned,  the  rule  is  no  more  violated 
than  it  would  be  had  the  gift  been  for  life  or  an  absolute  in- 
terest: Gray  on  Perp.,  sections  206,  239,  322,  etc. 

^^  The  second  codicil  gives  the  residuary  estate  to  the  nephews 
and  nieces  of  the  testator  living  at  the  daughter's  death ;  the 
interests  become  then  vested,  and  the  only  effect  of  the  fourth 
codicil  is  to  postpone  their  right  of  possession  in  order  to  secure 
payment  of  the  annuities,  the  surplus  income  of  course,  going 
to  them.  It  is  well  settled  that  a  testamentary  gift  is  not  re- 
duced by  a  subsequent  codicil,  unless  there  is  an  absolute  re- 
pugnancy. It  is  a  canon  of  construction  that  a  clear  gift  cannot 
be  cut  down  by  a  subsequent  will  or  codicil,  unless  they  show 
an  equally  clear  intention : "  Williams  on  Executors,  221 ; 
Wetter's  Appeal,  20  Weekly  Notes,  499 ;  Reichard's  Appeal, 
116  Pa.  232. 
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The  fact  that  the  fourth  codicil  would  lead  to  a  perpetuity 
if  construed  as  contended  for  by  the  daughter,  would  be,  in 
itself,  a  strong  reason  for  supposing  that  it  was  not  intended 
to  be  construed  in  that  way,  if  the  meaning  were  doubtful ; 
but  there  is  not  the  slightest  indication  of  an  intention  on  the 
part  of  the  testator  to  change  the  time  at  which  the  vesting  of 
the  residuary  estate  is  to  take  place  though  he  does  change  the 
time  for  making  distribution.  If,  therefore,  the  postponement 
of  possession  should,  for  any  reason,  be  invalid,  the  residuary 
legatees  alone  could  raise  the  question :  City  of  Philadelphia  v. 
Girard,  46  Pa.  9,  and  it  is  very  certain  that  the  daughter  can- 
not. The  effect  of  the  invalidity  would  be  simply  to  accelerate 
the  right  of  possession.  1  Jarman  on  Wills,  252 :  Gray  on 
Perp.,  section  261. 

The  distribution  of  the  surplus  income  accumulating  during 
the  lifetime  of  the  widow  was  entirely  proper.  It  could  not 
go  to  the  residuary  legatees,  for  their  rights  do  not  begin,  nor, 
indeed,  are  they  themselves  ascertained,  until  the  death  of  the 
tenants  for  life  ;  it  could  not  be  held  in  the  meantime,  for  ac- 
cumulation, directly  or  indirectly,  is  forbidden  by  the  act  of 
assembly  except  during  an  existing  minority  and  for  the  bene- 
fit of  the  minor.  Necessarily,  therefore,  not  having  been  dis- 
posed of  by  the  testator,  it  passed  under  the  intestate  laws. 
See  Grim's  Appeal,  109  Pa.  391 ;  Mellon's  Estate,  16  Phila. 
328. 

How  far  the  direction  to  apply  surplus  income  to  the  pay- 
ment of  liens  on  real  estate  involves  a  capitalization  within  the 
prohibition  of  our  statute,  which  unlike  the  Thelusson  act 
does  not  allow  accumulation  for  the  purpose  of  payment  of 
debts,  is  a  question  suggested  in  Washington's  Estate,  76  Pa. 
102,  and  Carson's  Appeal,  99  Pa.  326,  329;  but  not  raised  by 
the  exceptions. 

Exceptions  dismissed,  and  adjudication  confirmed. 

C  Berkley  Taylor  and  John  Q.  Johnson^  for  appellant,  cited: 
Washburn  v.  Downes,  1  Gas.  C.  213 ;  Gilbertson  v.  Richards, 
4  H.  &  N.  277;  Birmingham  Canal  Co.  v.  Cartwright,  L.  R.  11 
Ch.  Div.  421 ;  S.  W.  Ry.  Co.  v.  Gomm,  L.  R.  20  Ch.  Div. 
662 ;  Allen  v.  Henderson,  49  Pa.  333 ;  Leake  v.  Robinson,  2 
Mer.   363 ;  Vawdry  v.  Geddes,  1  Russ.  &  M.  203 ;  Chance  v. 
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Chance,  16  Beav.  672;  Coggin's  Ap.,  124  Pa.  10:  Palmer  v. 
Holford,  4  Russ.  403 ;  Curtis  v.  Lukins,  5  Beav.  147  ;  Merlin 
V.  Blagrave,  26  Beav.  126;  Boughton  v.  James,  1  Coll.  C. 
C.  26 ;  Hale  v.  Hale,  L.  R.  3  Ch.  Div.  643 ;  Grimshaw's  Est., 
L.  R.  11  Ch.  Div.  406;  Mifflins  Ap.,  121  Pa.  206;  Grig  v. 
Hopkins,  Sid.  37 ;  Griffith  v.  Blunt,  4  Beav.  262 ;  HiUyard 
V.  Miller,  10  Pa.  326 ;  Penn  Co.  v.  Price,  7  Phila.  466 

Henry  J.  Hancock^  and  Charles  H.  tSat/re^  with  them  J.  Willis 
Marten  and  J.  Sargeant  Price^  for  appellees,  cited :  Little  v. 
Wilcox,  119  Pa.  439;  Lightner's  Ap.,  11  W.  N.  C.  181;  Hus- 
bands on  Married  Women,  288 ;  Barnett's  Ap.,  46  Pa.  892  ; 
Rife  V.  Geyer,  59  Pa.  398 ;  Ogden's  Ap.,  70  Pa.  601 ;  Bentley 
V.  Kauff man,  86  Pa.  99 ;  Bacon's  Ap.,  67  Pa.  604 ;  Eai-p's  Ap., 
76  Pa.  119 ;  Marsden  on  Perpetuities,  81 ;  Gray  on  Perpetui- 
ties 206  ;  Lett  v.  Randall,  10  Sim.  112 ;  Womrath  v.  McCor- 
mick,  61  Pa.  604  ;  Manderson  v.  Lukens,  23  Pa.  31 ;  Muhlen- 
burg's  Ap.,  108  Pa.  687 ;  Theobold  on  Wills,  407,  412,  168, 
888,  636 ;  Sears  v.  Putnam,  102  Mass.  6. 

Per  Cubiam,  January  26, 1892. 

We  affirm  this  decree  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  dismiss  the  appeal  at  the  costs  of 
the  appellant. 
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Qround  rents — Cwenents  running  with  land. 

Where  the  owners  of  a  large  lot  of  grouDd  encumbered  by  a  ground 
rent,  convey  a  portion  of  the  lot  reserving  to  themselves  a  ground  rent, 
and  covenanting  to  save  harmless  the  grantee  against  the  paramount 
ground  rent,  and  giving  him  a  right  of  distress  upon  the  remaining  por- 
tion of  the  lot  if  he  suffers  loss,  the  covenant  so  created  does  not  attach 
to  the  second  ground  rent  but  to  the  land  unsold,  and  when  this  land 
passes  to  other  parties,  it  passes  encumbered  by  the  covenant  pledging  it  as 
security  to  the  grantees  of  the  small  lot  against  the  paramount  ground  rent. 

Setoff— Breach  qf  covenant. 

In  an  action  on  a  ground-rent  deed  the  terre  tenant  cannot  set  off  dam- 
ages arising  from  a  breach  of  covenant  occurring  while  the  title  was  in 
his  predecessors. 
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Argued  Jan.  5,  1892.  Appeal,  No.  272,  Jan.  T.,  1891,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Sept.  T.,  1890, 
No.  148,  entering  judgment  for  want  of  a  sufficient  affidavit  of 
defence.    Before  Paxson,  C.  J.,  Stbbrett,  Greek,  Wtlt 

LIAM8,  McCOLLUM,  MlTCHELL  and  HbYDBICK,  J  J. 

Assumpsit  by  the  Provident  Life  and  Trust  Co.,  executor 
and  trustee  of  James  T.  Lukens,  deceased,  against  Peter  Fiss, 
covenantor,  and  Gustavus  C.  Seidel,  terre  tenant,  on  a  ground- 
rent  deed. 

The  facts  appear  in  the  following  opinion,  by  Thayer  P.  J. 

"  This  action  is  brought  for  the  recovery  of  arrears  of  ground 
rent  accruing  out  of  a  lot  of  ground  on  the  north  side  of  Cal- 
lowhill  street,  124  feet  west  of  Kunckel  street,  18  feet  front 
by  72  feet  deep,  which  ground  rent  belongs  to  the  estate  of 
James  T.  Lukens,  deceased.  The  lot  of  ground  out  of  which 
it  issues  belongs  now  to  Gustavus  C.  Seidel,  who,  as  terre  ten- 
ant, has  appeared  and  filed  an  affidavit  of  defence  against  the 
plaintiff's  claim. 

^  The  facts  of  the  case,  as  they  are  set  forth  in  the  statement 
and  affidavit  of  defence  filed,  are  briefly  these: 

•*  By  deed  dated  June  29,  1785,  John  Penn  and  John  Penn, 
Jr.,  conveyed  to  John  Kunckel,  Jr.,  in  fee,  a  large  lot  of  ground 
on  the  northeast  comer  of  Fourth  and  Callowhill  streets,  con- 
taining 90  feet  on  Callowhill  street  and  72  feet  on  Fourth 
street,  reserving  thereout  an  annual  ground  rent  of  $88.  By 
deed  dated  August  1, 1786,  Kunckel,  the  grantee  of  the  Penns, 
conveyed  this  lot  to  Christian  Knies  and  Jacob  Ettwein. 
Knies  and  Ettwein  being  thus  the  owners  of  this  large  lot,  sub- 
ject to  the  ground  rent  of  $88  per  annum,  by  a  deed  dated 
August  28,  1786,  conveyed  a  portion  of  it,  18  feet  front  on 
Callowhill  street  by  72  feet  deep,  to  Peter  Fiss,  reserving  there- 
out an  annual  ground  rent  of  $18  per  annum. 

"  In  this  deed  Knies  and  Ettwein  "  for  themselves,  their  re- 
spective heirs,  executors  and  administi-ators,"  covenanted  with 
the  grantee  that  they  would  forever  indemnify  and  save  harm- 
less the  grantee  and  lot  of  ground  granted  to  him,  against  the 
paramount  ground  rent  of  $88  per  annum  already  mentioned, 
and  against  all  suits,  distresses,  entries  and  claims  therefor; 
and  they  further  convenanted  that  if  at  any  time  any  entry  or 
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distress  should  be  made  or  taken  upon  the  18  feet  lot,  for  the 
said  paramount  rent,  that  then  it  should  be  lawful  for  the 
grantee,  his  heirs  and  assigns,  to  enter  upon  and  distrain  upon 
the  remaining  westernmost  part  of  the  said  whole  lot  belong- 
ing to  Knies  and  Ettwein,  and  to  sell  and  dispose  of  such  dis- 
tress, or  sue  for  and  recover  his  loss  or  damage  by  action  of 
debt  or  covenant. 

"Subsequently  Knies  and  Ettwein  sold  and  conveyed  the 
westernmost  part  of  the  large  lot  which  they  had  thus,  so  far 
as  they  were  able  to  do  so,  charged  with  the  payment  of  the 
entire  ground  rent  of  $88,  and  by  various  mesne  conveyances 
the  title  has  become  vested  in  other  people.  The  ground  rent 
of  f  18,  which  they  reserved  by  the  deed  of  August  28,  1786, 
out  of  the  smaller  lot,  part  of  the  larger  lot,  has,  by  sundry 
mesne  conveyances,  become  vested  in  the  present  plaintifiEs, 
and,  it  being  in  arrears,  they  have  brought  the  present  suit  to 
recover  the  arrearages. 

"  Seidel,  who  is  now  the  owner  of  the  small  lot,  out  of  which 
the  $18  ground  rent  was  reserved,  sets  up  in  his  affidavit  the 
defence,  that  during  the  years  for  which  the  ground  rent  is 
claimed  by  the  plaintiffs,  the  owners  of  the  paramount  ground 
rent  distrained  upon  the  smaller  lot,  and  that  the  owners  there- 
of, who  were  Seidel's  predecessors  in  the  title,  were  obliged  to 
pay,  and  did  pay,  to  the  owners  of  the  paramount  rent  the 
sum  of  $18  during  each  of  said  years,  and  that  therefore,  the 
plaintiffs,  having  failed  to  keep  the  covenant  made  by  Knies 
and  Ettwein,  are  therefore  estopped  from  recovering  the  arrears 
of  said  ground  rent  from  the  defendant  Seidel. 

"  The  defendant  further  alleges  that,  in  consequence  of  a 
threat  of  distress,  he  paid  to  the  owners  of  the  paramount 
ground  rent  on  July  8,  1890,  the  sum  of  $18,  and  that  he  is 
thereby  exonerated  from  paying  the  ground  rent  for  1890  to 
the  plaintiff. 

"  This  defence  assumes  that  the  owners  of  the  $18  ground 
rent,  to  whom  the  ground  rent  has  come  by  various  assign- 
ments, are  bound  by  the  covenant,  above  recited,  made  by 
Knies  and  Ettwein,  to  indemnify  the  owners  of  the  small  lot 
against  the  paramount  rent. 

"But  this  position  is  altogether  incapable  of  being  maintained, 
as  was  expressly  ruled  by  this  court  in  the  case  of  Lukeus  v. 
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Fiss,  15  Phila.  Rep.  383,  a  judgment  which  underwent  the 
scrutiny  of  the  Supreme  Court,  and,  on  review  there,  was  af- 
firmed at  July  Term  1882,  No.  227.  It  was  there  pointed 
out  that  the  assignees  of  the  $18  ground  rent  were  not  bound 
by  the  covenant  referred  to.  By  the  express  words  of  the 
covenant  the  larger  lot,  retained  by  Knies  and  Ettwein  when 
they  sold  the  small  lot,  stands  as  the  indemnity  to  the  defend- 
ant ;  and  the  owners  of  the  f  18  ground  rent  were  in  no  way 
concerned  with  that  covenant.  In  other  words,  if  the  burden 
of  the  covenant  made  by  Knies  and  Ettwein  bound  anybody 
but  Knies  and  Ettwein,  ^^  and  their  respective  heirs,  executors, 
and  administrators,"  it  bound  not  the  assignees  of  the  $18 
ground  rent^  but  the  alienees  of  the  larger  lot  of  ground  which 
Knies  and  Ettwein,  while  they  were  still  owners  of  it,  expressly 
charged  with  the  payment  of  the  entire  paramount  rent  when 
they  created  the  f  18  ground  rent.  The  benefit  of  the  covenant 
ran  with  the  small  lot  which  they  conveyed,  the  burden  of  it 
with  the  larger  lot  which  they  retained,  and  which  they  made 
the  security  which  was  to  indemnify  the  grantee  of  the  small 
lot,  and  his  assigns,  against  the  paramount  ground  rent. 
Knies  and  Ettwein  did  not  pretend  to  charge  the  ground  rent^ 
which  they  created,  with  any  covenant  or  i*esponsibility  for  the 
payment  of  the  Penn  ground  rent  of  $88  to  which  the  whole 
lot  was  subject  when  they  bought  it  from  Kunckel  in  1786. 
When  they  sold  the  small  lot  on  ground  rent  to  Peter  Fiss 
they  did  undertake  to  indemnify  him  and  his  assigns  against 
the  paramount  ground  rent,  and  they  in  effect  covenanted  that 
that  portion  of  the  large  lot  which  they  retained  should  pay 
the  whole  of  the  Penn  ground  rent,  and  should  stand  as  a 
security  for  its  payment.  The  $18  ground  rent  which  they 
reserved  passed  to  the  subsequent  assignees  of  it  unencum- 
bered without  any  obligation  whatever  on  the  part  of  its  own- 
ers. The  covenant  which  Knies  and  Ettwein  made  did  not 
attach  to  the  ground  rent  which  they  created,  but  to  the  vendue 
of  the  lot  which  they  retained^  and  when  that  lot  passed  into 
other  hands  it  passed  encumbered  by  the  covenant  which  they 
had  made  and  put  on  record,  pledging  it  as  security  to  the 
grantees  of  the  small  lot  against  the  paramount  ground  rent. 
Who  would  buy  a  ground  rent  of  $18  which  was  subject  to  a 
liability  for  a  paramount  ground  rent  of  $88,  and  of  what  value 
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would  it  be  ?  Klnies  and  Ettwein  did  not  attempt  any  such  ab- 
surdity. They  owned  a  large  lot  of  ground  containing  90  feet 
on  Callowhill  street,  which  was  subject  to  the  Penn  ground  rent 
of  f  88  per  annum.  They  sold  to  Fiss  the  small  lot  of  18  feet 
at  $1  a  foot  on  ground  rent,  but  knowing  very  well  that  no  one 
would  buy  it  at  that  price  unless  he  was  indemnified  against 
the  paramount  rent,  they  made  with  the  purchaser  the  cove- 
nant in  question,  by  which  they  agreed  that  the  residue  of  the 
lot  which  they  retained  should  stand  as  a  security  and  indem- 
nity to  the  vendee  of  the  small  lot  against  the  paramount 
ground  rent.  The  practical  result  is  that  if  the  present  owner 
of  the  small  lot  is  obliged  to  pay  any  portion  of  the  paramount 
rent,  he  can  indemnify  himself  by  proceeding  against  the  own- 
er of  the  large  lot  under  the  covenant  already  referred  to.  The 
present  owner  of  that  lot  holds  it  subject  to  the  covenant  made 
by  Knies  and  Ettwein  under  whom  they  claim,  our  opinion  be- 
ing that  the  burden  of  that  covenant  runs  with  the  land  upon 
which  it  was  expressly  charged  by  Knies  and  Ettwein,  there 
being  a  direct  privity  of  estate  between  them  and  him,  and  the 
owner  of  the  18  feet  lot  being  clearly  entitled  to  the  benefit  of 
that  covenant.  It  would  seem  to  be  abundantly  established 
that  whenever  a  covenant  relates  to  land,  and  charges  it  with 
a  buixlen,  its  obligation  will  bind  every  subsequent  assignee  of 
the  laud.  This  is  subject  only  to  the  qualification  that  the 
burden  of  covenants  does  not  attach  to  land  in  the  absence  of 
privity  of  estate.  The  material  points  in  every  such  inquiry 
are  whether  the  parties  meant  to  chai'ge  the  land,  and  whether 
the  burden  is  one  that  can  be  imposed  consistently  with  policy 
and  principle.  See  the  cases  collected  in  the  notes  to  Spencer's 
Case,  1  Sm.  Lead.  Cases,  217.  And  see  Carr  v.  Lowry,  27  Pa. 
267 ;  Bland  v.  Umstead,  28  Pa.  316  ;  Quain's  Appeal,  22  Pa, 
610  ;  Coleman  v,  Coleman,  19  Pa.  100  ;  Norman  v.  Wells,  17 
Wend.,  136  ;  Beach  v.  Baron,  13  Barb.  306 ;  Dunbar  v.  Jump- 
er, 2  Yeates,  74.  The  cases  in  Pennsylvania  show  that  every 
right  which  can  arise  or  be  created  out  of  land  by  a  grant  or 
reservation  may  be  made  the  subject  of  an  appropriate  cove- 
nant w^hich  will  bind  the  land  as  well  as  the  parties,  and  may 
be  enforced  by  and  against  subsequent  assignees  and  pur- 
chasers. See  1  Sm.  L.  Cas.  190.  The  doctrine  relating  to 
covenants  running  with  land  has  been  carried  in  Pennsylvania 
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as  far  88  in  any  other  state,  perhaps  further  than  in  some,  a  fact 
which  may  be  due,  as  is  suggested  by  the  learned  author  of  the 
notes  to  Spencer's  Case,  to  the  fact  that  if  an  assignee,  who  has 
no  other  remedy,  can,  as  it  would  seem  he  may,  file  a  bill  in 
equity,  there  is  no  reason  why  he  should  not  bring  covenant  in 
Pennsylvania,  where  the  courts  administer  equitable  principles 
through  legal  forms  :  1  Sm.  L.  Cas.  187.  In  the  present  case 
it  would  seem  to  be  the  plainest  equity  that  the  lot  of  ground 
which  Knies  and  Ettwein,  while  they  were  still  the  owners  of 
it,  covenanted  should  be  responsible  for  the  whole  paramount 
rent  should  stand  so  charged  in  the  hands  of  their  grantees, 
who  took  their  title  with  record  notice  of  the  covenant.  We 
are  clearly  of  opinion  that  that  covenant  ran  with  the  title  of 
both  lots  from  the  day  on  which  it  was  made,  exempting  the 
one  and  binding  the  other  to  the  burden  of  the  paramount 
rent. 

"In  the  case  of  the  Provident  Life  and  Trust  Co.  v,  Loftus, 
24  W.  N.  C.  236,  the  same  view  of  the  effect  of  this  covenant 
upon  the  rights  of  the  respective  parties  was  expressed  by  this 
court,  and  our  judgment  therein  was  again,  after  solemn  argu- 
ment in  the  Supreme  Court,  affirmed  by  that  tribunal.  In  that 
case  the  owner  of  the  $18  ground  rent  reserved  out  of  the 
small  lot,  sued  the  owner  of  the  large  lot  because  he  had  neg- 
lected to  pay  the  whole  of  the  paramount  ground  rent,  -where- 
upon the  owner  of  the  paramount  rent  had  collected  a  portion 
of  it  from  the  tenants  of  the  small  lot,  whereby  the  owner  of 
the  small  ground  rent  had  been  prevented  from  collecting  his 
rent,  but  it  was  held  by  this  court  that  there  was  no  privity 
between  the  owner  of  the  $18  ground  rent  and  the  assignee  of 
the  large  lot  of  ground,  that  the  former  therefore  had  no  right 
of  action  against  the  latter,  that  he  had  an  adequate  remedy 
for  the  recovery  of  his  rent  from  the  owner  of  the  small  lot^ 
out  of  which  it  was  reserved,  and  that  the  latter  had  his  remedy 
over  against  the  owner  of  the  large  lot  in  pursuance  of  the 
covenant,  the  burden  of  which  ran  with  the  land  and  fastened 
upon  the  large  lot  the  liability  for  the  entire  paramount  rent. 

"  This  whole  complication  and  litigation,  as  appears  by  the 
opinion  delivered  in  Lukens  v.  Fiss,  15  Phila.  R.  384,  has  arisen 
out  of  the  fact  that  in  a  deed  made  for  the  large  lot  in  1886, 
nearly  a  hundred  years  after  the  deed  of  Knies  and  Ettwein  to 
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Peter  Fiss  charging  the  whole  of  the  paramount  rent  upon  the 
residue  of  their  land,  the  conveyancer  or  draughtsman  who  pre- 
pared it  introduced  a  recital  apportioning  the  paramount  rent 
between  the  two  lots.  For  this  there  was  not  the  slightest  war- 
rant, and  whether  done  through  ignorance  or  for  a  dishonest 
purpose,  it  was  totally  without  effect  upon  the  rights  of  the 
owner  of  the  small  lot.  As  between  the  o\irner  of  the  para- 
mount ground  rent  and  the  terre  tenants  of  both  lots,  the  Penn 
ground  rent  was  and  is  a  charge  upon  both  lots.  As  between 
the  several  owners  of  the  two  lots,  the  paramount  rent  is  pay- 
able out  of  the  large  lot  alone. 

"  It  was  suggested  on  the  argument  by  the  learned  counsel 
for  the  defendants  that  the  decision  of  this  court  in  1878,  in 
the  case  of  Strobel  v.  Lukens,  was  in  conflict  with  the  subse- 
quent caaesof  Lukens  v.  Fiss,  and  the  Provident  Life  and 
Trust  Co.  V.  Lof tus,  already  refen*ed  to.  But  this  is  a  mistake. 
Strobel  v.  Lukens  is  not  reported,  but  I  have  carefully  exam- 
ined the  record  of  that  case,  which  was  briefly  this :  It  was 
an  action  of  replevin  by  Strobel  v.  Lukens,  who  had  distrained 
for  arrearages  of  the  fl8  ground  rent.  Lukens  avowed  the 
taking  of  the  distress  in  pui^uance  of  his  right  as  ground  land- 
lord, to  which  avowry  the  plaintiff  pleaded  the  covenant  of 
Knies  and  Ettweit^  above  mentioned,  which  covenant,  it  was 
averred,  Lukens  had  not  kept,  and  that  in  consequence  thereof, 
the  owner  of  the  paramount  rent  had  distrained  upon  the 
plaintiff,  who  had  hereby  been  compelled  to  pay  it.  This  was 
clearly  a  bad  plea,  for  the  reason  already  stated  in  this  opinion, 
viz. :  that  the  covenant  of  Knies  and  Ettwein  did  not  run  with 
the  ground  rent  reserved,  but  with  the  laud  upon  which  it  was 
fastened  by  Knies  and  Ettwein,  and  Lukens  was  therefore  a 
stiunger  to  that  covenant,  and  by  no  means  bound  by  it  or  re- 
sponsible for  it,  the  pleader  being  plainly  mistaken  in  supposing 
that  the  covenant  ran  with  the  ground  rent  instead  of  the  land, 
and  that  it  bound  the  owner  of  the  ground  rent  instead  of  the 
owner  of  the  land.  Instead  of  demurring  to  this  plea,  which 
was  plainly  bad,  Lukens  replied  to  it  that  at  the  time  of  his 
taking  the  distress  complained  of  there  had  been  no  distress 
made  for  the  paramount  ground  rent.  To  this  replication  the 
plaintiff  rejoined  that,  although  it  was  true  that  at  the  time 
the  defendant  made  the  distress  for  his  rent  no  distress  had 


Digitized  by  LjOOQ IC 


PROVIDENT  L.  &  T.  CO.  v.  FISS,  Appellant.        289 
1892.]  Opinion  of  Ck>nrt  below. 

been  made  for  the  paramount  rent,  yet  that  the  paramount  rent 
was  in  arrears  at  that  time,  and  that  the  owners  thereof  had 
subsequently,  and*  before  the  commencement  of  the  replevin, 
distrained  for  it,  and  the  plaintiff,  in  order  to  prevent  the  sale 
of  bis  goods,  paid  it.  To  this  rejoinder  the  defendant  de- 
murred, and  upon  argument,  the  court  overruled  the  demurrer. 
It  must  be  manifest  that,  inasmuch  as  the  defendant  admitted 
the  validity  of  the  plaintiff's  plea  to  the  avowry,  and  sought  to 
avoid  it,  as  he  did,  by  the  new  matter  set  up  in  his  replication, 
and  as  the  plaintiff's  rejoinder  to  that  replication,  considered 
in  itself  and  alone,  was  good,  the  demurrer  to  it  was  properly 
overruled.  It  must  be  equally  clear  that  if  the  defendant,  in- 
stead of  filing  that  unfortunate  replication,  had  demurred  to 
the  plaintiff's  plea  to  the  avowry,  or  if,  notwithstanding  the 
replication  to  the  plea  and  the  rejoinder  thereto,  it  had  been 
pointed  out  to  the  court  on  the  argument  that  the  plea  to  the 
avowry  was  itself  bad,  and  that  so  the  first  fault  in  the  pleading 
had  been  committed  by  the  plaintiff  himself,  the  judgment, 
notwithstanding  the  subsequent  pleadings,  must  necessarily 
have  been  for  the  defendant  instead  of  the  plaintiff  in  Strobel 
V.  Lukens.  In  consequence  of  neither  having  been  done,  the 
case,  it  is  quite  clear,  was  decided  upon  a  totally  immaterial 
issue  of  law  raised  by  the  pleadings.  The  question  which  we 
decided  in  Lukins  v.  Fiss  and  the  Provident  Life  and  Trust 
Co.  V.  Loftus,  both  of  which  judgments  were,  as  I  have  said, 
affirmed  after  argument,  by  the  Supreme  Court,  was  neither 
mooted  nor  passed  upon  in  Strobel  v.  Lukens,  which  was  an- 
terior to  the  others  in  point  of  time.  There  is  therefoi*e  no 
conflict  between  the  several  decisions. 

"  From  what  has  been  said  it  is  apparent  that  the  affidavit  of 
defence  filed  in  the  present  case  is  bad.  The  defence  set  up  in 
it  has  been  held  to  be  bad  four  times — twice  by  this  court  and 
twice  by  the  Supreme  Court.  It  is  to  be  hoped,  therefore,  that 
this  pertinacious  ghost  has  now  been  effectually  laid,  or  will 
be  when  its  familiar  shadow  shall  again  darken  the  portals  of 
the  Supreme  Court  for  the  last  time.  I  may  add,  although  it 
seems  unnecessary,  in  view  of  our  decision  of  the  main  question 
involved,  that  the  other  point  made  by  the  plaintiff  on  the 
argument,  viz.,  that  the  defendant  cannot  in  this  suit  set  off 
damages  arising  from  a  breach  of  covenant  occurring  while  the 
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title  was  in  the  defendants*  pi-edecessors,  is  well  taken.  Such 
damages  do  not  belong  to  him,  but  to  other  people,  and,  there- 
fore, cannot  be  set  off  by  him.  Covenants  may  run  with  land, 
but  damages  arising  from  broken  covenants  do  not,  nor  do  they 
inure  to  subsequent  grantees  of  the  title:  See  Demarest  v. 
WiUard,  8  Cowen,  206 ;  Davis  v.  Lyman,  6  Conn.  249 ;  Adams 
V.  Conover,  87  N.  Y.  422 ;  Garrison  v.  Sandford,  7  Hoist.  261 ; 
Ladd  Y.  Noyes,  137  Mass.  151,  and  the  cloud  of  cases  upon  the 
same  point  collected  by  Judge  Habe  in  his  elaborate  and  learned 
note  to  Spencer's  Case,  1  Sm.  L.  C.  165.    Rule  absolute." 

Defendant  appealed. 

Hrror  assigned  was  the  order  entering  judgment. 

D.  H.  Stone^  for  appellant. 

Howard  J.  Lukens^  for  appellee,  was  not  heard. 

Peb  Cubiam,  January  25,  1892. 

There  is  no  wheat  in  this  straw.  It  is  all  threshed  out.  This 
sufficiently  appears  by  the  opinion  of  the  learned  judge  below. 
The  judgment  is  affirmed  for  the  reasons  given  by  him. 


Fox,  Appellant,  v.  Rentschler. 

Counsel  fees — Affidavit  cfd^ence. 

In  a  suit  for  counsel  fees  plaintiff  averred  that  he  had  been  employed 
by  defendants,  two  of  the  executors  of  a  will,  and  had  done  a  large 
amount  of  work  for  them,  much  of  which  was  occasioned  by  their  differ- 
ences with  the  third  executor ;  that  before  the  account  was  filed,  the  de- 
fendants had  dismissed  him,  whereupon  at  the  audit  he  had  presented 
claim  for  $1,000 ;  that  defendants  made  no  objection  to  the  amount  claim- 
ed and  did  not  deny  that  the  services  had  been  rendered,  but  that  their 
counsel  claimed  that  the  estate  should  not  be  charged  with  the  whole  of 
it.  The  court  then  allowed  plaintiffs  $500  without  prejudice  to  his  rights 
against  the  executors  personally  for  the  balance.  The  defendants  averred 
in  their  affidavit  of  defence  that  the  plaintiff  had  rendered  them  no  ser- 
vice ;  that  he  had  him  employed  as  counsel  for  the  estate,  and  had  been 
paid  for  his  services  on  such  emplpyment,  that  the  defendants  had  never 
promised  to  pay  him  anything,  and  that  his  services  to  the  estate  were 
worthless :  Held,  that  thei*e  was  no  error  in  refusing  judgment  for  want 
of  a  sufficient  affidavit  of  defence. 

Argued  Jan.  6, 1892.  Appeal,  No.  285,  Jan.  T.,  1881,  by 
plaintiff,  from  order  of  C.  P.  No.  4,  Philadelphia  Co.,  June  T., 
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1889,  No.  215,  discharging  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Before  Paxson,  C.  J.,  Stbr- 
EBTT,  Gbeen,  Williams,  McCollum,  Mitchell  and  Hey- 
DRICK,  JJ. 

Assumpsit  by  Henry  K.  Fox,  against  George  Rentschler  and 
Charles  Rentschler  to  recover  $500  for  professional  services. 
The  plaintiff  averred  in  his  statement  that  he  had  been  em- 
ployed by  the  defendants,  two  of  the  executors  of  the  estate  of 
John  D.  Rentschler,  deceased,  who  had  become  involved  in 
disputes  with  their  brother,  the*  third  executor ;  that  in  pursu- 
ance of  his  employment  he  had  prepared  an  answer  to  a  citation, 
held  numerous  and  lengthy  conferences  in  reference  to  the  ac- 
counts, had  conferred  with  counsel  of  the  third  executor,  with 
a  view  to  reconcile  differences,  and  had  done  a  large  amount 
of  other  work,  particularly  in  the  preparation  of  accounts ;  that 
before  the  audit  defendants  had  dismissed  him  and  employed 
other  counsel;  that  at  the  audit  he  presented  a  claim  for 
$1,000 ;  that  defendants  had  not  objected  to  the  amount  of 
the  claim  and  had  conceded  that  the  services  had  been  render- 
ed, but  that  their  counsel  contended  that  the  whole  amount  of 
plaintiff's  claim  should  not  be  paid  by  the  estate;  that  the 
court  thereupon  allowed  plaintiff  $500  without  prejudice  to 
his  rights  against  the  defendants  individually.  This  decision 
of  the  orphans'  court  was  sustained  by  the  Supreme  Court  in 
Pox's  Ap.,  125  Pa.  518. 

The  defendants  filed  the  following  affidavit  of  defence : 

The  affidavit  of  defence  averred  the  following  facts :  "  Plaint- 
iff has  never  rendered  any  service  whatever  for  the  defendants, 
nor  have  they  ever  been  indebted  to  him,  nor  are  they  now  in- 
debted to  him,  nor  have  they  ever  made  any  promise  to  pay 
him  anything. 

"  It  is  true  that  the  plaintiff  was  retained  by  the  defendants, 
as  executors,  to  prepare  and  file  for  them  their  accounts.  When 
he  was  retained,  he  was  fully  advised  of  the  services  which 
would  be  expected  of  him,  and  he  then  agreed  that  he  would 
prepare  and  file  the  said  account  for  a  fee  of  $500,  which  was 
to  cover  all  the  professional  work  to  be  done  by  him  in  the 
preparation  of  the  said  account,  both  as  accountant  and  as  a 
lawyer. 

Vol.  oxLvn — 16 
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*^  Plaintiff  failed  to  perform  his  agreement.  He  attempted 
to  prepare  a  report  to  file,  but  finally  secured  the  services  of  an 
accountant,  who  prepared  an  account.  Defendants  never  dis- 
missed plaintiff,  and  never  told  him  that  they  would  secure  the 
services  of  other  counsel,  and  never  took  the  papers  of  the  case 
away  from  him  until  he  declined  to  longer  represent  them. 
The  accountant  for  his  work,  which  was  of  no  benefit  what- 
ever to  the  estate,  was  awarded  by  the  court  $900 ;  and  the 
plaintiff  for  his  work,  which  was  of  no  benefit  whatever  to  the 
estate,  was  awarded  by  the  court  $500.  The  account,  as  finally 
filed,  was  prepared  by  other  counsel,  whose  fee  was  paid  by  the 
estate. 

"  The  plaintiff  has  never  performed  for  the  defendants  any 
43ervice  whatever,  excepting  for  them  as  executors,  and  the 
amount  of  his  fee,  as  fixed  by  the  court,  for  such  services  has 
been  paid  him. 

"  The  defendants  are  advised  that  the  statement  of  the  plaint- 
iff is  defective,  in  that  it  does  not  set  forth  anywhere  the  ser- 
vices which  the  plaintiff  alleges  he  rendered  to  the  defendants, 
nor  the  worth  of  the  same." 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence.     Defendant  appealed. 

^ror  assiffned^  was  the  order  of  court  as  above. 

Edward  H.  WdU  for  appellant 

A.  M,  BeiUer^  for  appellee,  was  not  heard. 

Per  Cubiam,  January  25, 1892. 

Upon  the  facts  as  stated  in  the  affidavit  of  defence  we  think 
the  court  below  was  right  in  refusing  judgment.  The  case  does 
not  requiie  discussion. 

Affirmed. 
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City  of  Philadelphia^  to  use,  Appellant,  v.  Ball. 

Paving — Dedication  cf  streets — Ordinance, 

Where  a  city  ordinance  provides  that  ••  no  street  shall  be  accepted  for 
public  use  of  a  less  width  than  thirty  feet,"  and  a  subsequent  ordinance 
authorizes  the  paving  of  a  certain  street,  provided  that  it  shall  **  be  first 
dedicated  or  properly  opened,"  and  it  appears  that  the  street  in  question, 
though  of  a  width  of  thirty  feet  on  the  city  plan,  is  opened  of  a  less  width 
and  has  not  been  accepted  for  public  use,  the  city  cannot  recover  for 

paving  the  street. 

• 

Argued  Jan.  6, 1892.  Appeal,  No.  801,  Jan.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Dec.  T.,  1886,  No.  94, 
M.  L.  D.,  on  verdict  for  defendant.  Before  Paxson,  C.  J., 
Stkbbbtt,  Green,  Williams,  MoCollum,  Mitchell  and 
Heydbigk,  JJ. 

Scire  &cias  sur  municipal  claim  by  the  city  of  Philadelphia 
to  the  use  of  David  McMahon  against  Susanna  T.  Ball. 

At  the  trial  before  Bregy,  J.,  the  facts  appeared  as  follows : 
Defendant's  property,  against  which  lien  was  filed,  abuts  on 
Centre  street  This  street  has  been  used  by  the  public  for 
thirty  or  forty  years ;  it  is  of  unequal  width  opposite  defend- 
ant's property,  being  from  eighteen  to  twenty-one  feet  wide. 

On  May  8, 1855,  councils  passed  an  ordinance  declaring  that 
they  would  not  accept  the  dedication  of  any  street  of  less  width 
than  thirty  feet. 

In  the  same  year,  a  plan  of  the  locality  was  confirmed  by  the 
court  of  quarter  sessions,  upon  which  this  street  appears  of  the 
width  of  thirty  feet. 

In  October,  1885,  an  ordinance  was  passed,  directing  the 
paving  of  Centre  street :  "  Provided  said  street  shall  be  first 
dedicated  or  properly  opened.*' 

The  street  has  never  been  opened  to  conform  to  the  lines  of 
the  confirmed  plan  of  the  city,  viz.,  to  make  it  thi'oughout  a 
thirty-foot  street. 

Defendant  offered  in  evidence  city  plan  shovring  Centre 
street  from  Main  street  to  Evans  street.  Objected  to,  objec- 
tion overruled,  exception.  [1] 

Defendant  offered  in  evidence  ordinance  of  May  8,  1855. 
Objected  to,  objection  overruled,  exception.  [2] 
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Defendant  offered  in  evidence  deed  of  defendant's  property 
dated  March  81,  1866.  Objected  to,  objection  overruled,  ex- 
ception. [8] 

The  court  instructed  the  jury  to  find  for  the  defendant* 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-8)  the  rulings  on  the  evidence; 
(4)  the  charge  of  the  court ;  and  (5)  the  entry  of  judgment 
on  the  verdict. 

S.  Davis  Page^  JE.  P.  AUinson^  Boies  Penrose^  and  S.  TF. 
Page  with  him,  for  appellant. — The  use  of  the  ground  by  the 
public  as  a  highway  for  forty  years,  was  a  dedication  within 
the  meaning  of  the  proviso  in  the  ordinance  of  1885,  and  es- 
tablishes the  fact  that  the  street  had  been  dedicated  by  the 
owners  and  accepted  by  the  public :  Com.  v.  Cole,  26  Pa.  187 ; 
Mercer  v.  R.  R.  Co.,  86  Pa.  99 ;  P.  F.  W.  &  C.  R.  Co.  v. 
Dunn,  56  Pa.  280. 

The  street  having  been  accepted  by  the  public  user  of  forty 
years,  its  unequal  width  was  no  bar  to  the  city's  duty  to  pave 
it :  Darlington  v.  Com.,  41  Pa.  63. 

The  city  would  have  been  liable  for  injuries  arising  from 
want  of  repair  to  the  street  so  used  by  the  public. 

i2.  C.  McMurtie  and  Lems  B.  Vail^  for  appellees,  were  not 
heard. 

Per  Cxjbiam,  January  25, 1892. 

The  matters  referred  to  in  the  first  thi*ee  specifications  were 
properly  admitted  in  evidence.  Their  discussion  is  unnec- 
essary. 

The  only  other  specification  is,  that  the  learned  judge  erred 
in  instructing  the  jury  to  find  a  verdict  for  the  defendant.  The 
action  below  was  a  scire  facias  sur  municipal  claim  for  paving 
Centre  street,  in  the  22d  ward  of  the  city  of  Philadelphia.  The 
said  street,  from  Main  street  to  tlie  end  of  defendant's  property, 
is  laid  down  on  the  authorized  city  plans  as  a  street  thirty  feet 
wide.  The  ordinance  of  Oct.  12,  1885,  under  the  provisions 
of  which  the  said  paving  was  alleged  to  have  been  done,  pro- 
vided that  the  said  Centre  street  should  be  first  dedicated  or 
properly  opened.  This  is  the  precise  language  of  the  ordin- 
ance. It  does  not  appear  that  the  said  street,  from  Main  street 
to  the  end  of  the  defendant's  property,  has  ever  been  opened. 
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The  ordinance  of  May  3, 1865,  provides,  "  that  hereafter  no 
street  shall  be  accepted  for  public  use  of  a  less  width  than 
thirty  feet."  We  do  not  understand  this  ordinance  to  have 
been  repealed.  Centre  street,  where  it  touches  defendant's 
property,  is  of  a  less  width  than  thirty  feet,  and  does  not  ap- 
pear to  have  been  accepted  for  public  use  by  the  city  of  Phila- 
delphia. The  city  ordinance  only  authorized  the  paving  of 
the  street  after  it  should  have  been  dedicated  or  properly 
opened.  These  prerequisites  not  having  been  complied  with, 
we  are  unable  to  see  any  authority  for  paving  it  at  the  expense 
of  the  abutting  property  owners.  As  there  does  not  appear  to 
have  been  any  disputed  questions  of  fact  in  the  case,  we  are  of 
opinion  that  the  leanied  judge  below  was  right  in  directing  a 
verdict  for  the  defendant. 
Judgment  affirmed. 


Thirtieth  Street.     New  Jersey  Trust  and  Safe  Deposit 
Co.'s  Appeal. 

streets — Form  of  decree — Exceptions, 

A  decree  indorsed  on  the  cover  of  one  set  of  exceptions  to  the  report  of 
road  viewers,  in  the  following  form:  "December  18,  1890,  exceptions 
sustained  and  the  report  of  the  jury  set  aside,"  is  a  sufficient  compliance 
with  the  act  of  May  3,  1869,  P.  L.  1247,  requiring  that  the  record  of  the 
court  of  quarter  sessions  must  show  that  the  order  setting  aside  the  report 
of  the  jury,  **  was  made  in  pursuance  of  an  exception  or  exceptions  sus- 
tained by  the  court  below : "  Delaware  Avenue,  67  Pa.  309 ;  Germantown 
Avenue,  99  Pa.  479,  distinguished. 

Argued  Jan.  6,  1892.  Appeal,  No.  813,  Jan.  T.,  1891,  by 
the  New  Jersey  Trust  and  Safe  Deposit  Co.  of  Camden,  N.  J., 
from  a  decree  of  Q.  S.  Philadelphia  Co.,  sustaining  exceptions 
to  the  report  of  a  road  jury.  Before  Paxson,  C.  J.,  Ster- 
BETT,  Grsen,  Williams,  McCollum,  Mitchell  and  Hey- 
DBICK,  JJ. 

On  March  21,  1890,  a  petition  was  presented  for  a  jury  of 
view  to  open  Thirtieth  street.  On  July  8,  1890,  the  report  of 
the  jury  was  filed  in  favor  of  opening  the  street.  On  July  22, 
1890,  the  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co. 
filed  the  following  exceptions :  (1)  Because  there  is  no  public 
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occasion  to  open  the  street ;  (2)  because  said  opening  inyolves 
an  expensive  and  dangerous  grade  crossing ;  (8)  because  no 
compensation  was  awarded  the  exceptant. 

On  August  1, 1890,  Richard  Y.  Cook  and  C.  W.  Funk,  ex- 
ecutors  and  trustees,  appealed  to  the  court  of  common  pleas  for 
a  jury  trial  upon  the  question  of  damages. 

On  August  80,  1890,  the  city  of  Philadelphia  ffled  the  fol- 
lowing exceptions :  (1)  Because  the  jury  reported  in  favor 
of  the  opening  of  said  street ;  (2)  because  the  jury  reported 
that  the  public  necessity  required  the  opening  of  said  street; 
(8) because  the  report  of  the  jury  is  against  the  evidence; 
(4)  because  the  report  of  the  jury  is  contrary  to  law. 

The  court  indorsed  on  the  cover  of  the  city's  exceptions  tho 
following  decree,  unsigned:  "Dec.  18,  1890,  exceptions  sus- 
tained and  report  of  jury  set  aside."  The  New  Jersey  Trust 
and  Safe  Deposit  Co.,  executor  of  the  original- petitioner,  ap- 
pealed. 

Error6  assigned  were  (1)  the  entry  of  the  decree  in  the  form 
as  above,  quoting  decree ;  (2)  that  the  final  decree  entered  by 
the  court  below  is  in  conflict  with  the  expressed  provisions  of 
the  acts  of  assembly  in  such  case  made  and  provided,  regulat- 
ing the  form  of  final  decrees  in  such  cases  by  the  court  of 
quarter  sessions  in  Philadelphia  county ;  (8)  in  not  entering  a 
final  decree  specifically  setting  forth  the  particular  exception 
or  exceptions  upon  which  the  report  was  set  aside,  in  conform- 
ity with  the  statute  in  such  case  made  and  provided,  as  con- 
strued by  this  court  In  re  Delaware  Avenue,  67  Pa.  S.  R.,  page 
809,  and  In  re  Germantown  Avenue,  99  Pa.  S.  R.,  page  497  j 
(4)  that  the  appeal  of  Richard  Y.  Cook  et  al.,  trustees,  Rich- 
ard T.  Cook  and  Charles  W.  Funk,  executors,  aad  Clayton 
French  to  the  court  of  common  pleas  for  jury  trial  are  irregu- 
lar and  void  in  this  proceeding,  under  the  general  road  laws 
for  the  opening  of  a  public  road  by  the  state  through  the  agency 
of  the  court  of  quarter  sessions. 

Wm.  H.  Addicks^  Edward  Brady  with  him,  for  appellant. 

Jonn  M.  Q-est^  Earle  ^  White  with  him,  for  appellee. 

Per  CxmiAM,  January  25, 1892. 

Complaint  is  made  in  the  first,  second  and  third  specifica- 
tions of  error,  that  the  court  below  erred  in  the  form  of  its  de- 
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cree.  The  said  decree  was  indorsed  on  the  cover  of  the  city's 
exceptions  in  the  following  form,  viz. :  "  December  18, 1890. 
Exceptions  sustained  and  the  report  of  the  jury  set  aside."  It 
was  contended  on  the  part  of  the  appellant,  that  this  was  not 
a  compliance  with  the  act  of  May  8, 1869,  P.  L.  1247,  relative 
to  orders,  or  road  view  and  assessment  of  damages,  in  Phila- 
delphia county,  which  provides,  in  the  most  explicit  language, 
"  that  no  report  of  viewers  appointed,  etc.,  shall  be  set  aside, 
unless  in  pursuance  of  some  exception  filed  to  the  said  report, 
as  in  the  said  act  provided  (April  8, 1854),  and  in  all  cases, 
etc.,  brought  into  the  Supreme  Court  by  writ  of  certiorari,  to 
the  order  of  the  court  of  quarter  sessions,  setting  aside  the  re- 
port of  a  jury,  the  said  order  shall  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  if  it  does  not  expressly  ap- 
pear from  the  record  that  the  said  order  was  made  in  pursu- 
ance of  an  exception,  or  exceptions,  sustained  by  the  court 
below."  In  Delaware  Avenue,  67  Pa.  309,  it  was  held  that 
the  quarter  sessions,  in  setting  aside  a  report,  must  expressly 
state  that  the  report  was  set  aside  in  pursuance  of  an  exception 
filed  in  said  court.  •  The  order  of  the  court  below  in  that  case 
was,  ^^  report  set  aside,"  and  it  was  reversed.  See,  also,  in  Re 
Change  of  Grade  of  Germantown  Avenue,  99  Pa.  479.  In  the 
case  in  hand,  the  order,  as  before  observed,  was :  ^^  Exceptions 
sustained,  and  report  of  jury  set  aside."  We  must  assume  this 
to  mean  that  the  exceptions  were  all  sustained,  as  the  word 
^^  exceptions  "  is  in  the  plural.  Had  the  learned  judge  below 
intended  to  sustain  only  a  portion  of  the  exceptions,  he  would 
have  stated  which  were  sustained  and  which  were  overruled. 
As  the  record  stands,  we  cannot  assume  that  he  intended  to 
sustain  only  a  part  of  the  exceptions.  And  if,  by  any  inadvert- 
ence, his  decree  was  made  broader  than  he  intended,  he  would 
doubtless  have  corrected  it  had  his  attention  been  called  to  it 
at  the  proper  time. 

We  are  unable  to  see  what  the  appeal  of  Richard  Y.  Cook 
et  al.,  to  the  court  of  common  pleas,  has  to  do  with  this  pro- 
ceeding. See  fourth  specification.  It  does  not  require  dis- 
cussion. 

Judgment  afi&rmed. 
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Knickerbocker  Ice  Co.,  Appellant,  v.  Smith. 

Contract — R^eree — Employee  of  ice  company. 

The  defendant,  the  driver  of  an  ice  wagon,  entered  security  with  the  ice 
company  **  for  the  prompt  return  of  all  moneys  collected,  prompt  settle- 
ment of  all  shortages  on  ice  intrusted  to  his  care,  and  of  all  losses  or  dam- 
ages sustained  by  said  company  by  reason  of  his  neglect."  In  the  event 
of  a  dispute  as  to  the  amount  of  such  moneys  due,  the  settlement  was  to 
be  made  by  the  book-keeper  of  the  company.  The  defendant  refused  to 
account  for  overdue  ice  bills  which  he  had  been  unable  to  collect  from 
customers.  The  book-keeper  settled  the  account  and  charged  the  defend- 
ant with  these  bills.  Eeldt  that  as  the  dispute  was  in  regard  to  the  con- 
struction of  the  contract  itself,  the  settlement  of  such  dispute  was  not 
committed  to  the  book-keeper.  Under  the  contract  the  defendant  was  not 
liable  to  the  ice  company  for  the  amount  of  the  unpaid  bills. 

Aigued  January  14,  1892.  Appeal  No.  19,  Jan.  T.,  1892, 
by  plaintiff.  The  Knickerbocker  Ice  Company,  from  judgment 
of  C.  P.  No.  3,  Phila.  Co.,  June  T.,  1888,  No.  853,  for  defend- 
ant, Andrew  Smith,  on  a  case  stated.  Before  Paxson,  C.  J., 
Sterrett,  Green,  Williams,  McCollum,  Mitchell  and 
Hbydrick,  JJ. 

The  case  stated  was  as  follows : 

"  The  Knickerbocker  Ice  Company,  plaintiff,  and  Andiew 
Smith,  defendant,  entered  into  a  contract  in  writing,  dated 
April  7,  A.  D.  1887,  said  contract  being  contained  -in  a  cer- 
tain bond  and  warrant  of  attorney  thereto  annexed,  copies  of 
which  are  attached  to  and  made  part  of  this  case  stated  and 
marked  "  Schedule  A." 

"  The  defendant  entered  on  his  employment  under  said  con- 
tract April  9,  1887,  and  his  employment  thereunder  ended  Oc- 
tober 7, 1887. 

"  On  said  last-mentioned  date  it  appeared  from  the  books  of 
the  company  plaintiff  that  the  defendant  had  not  made  return 
to  the  company  of  the  sum  of  eighty-nine  dollars  and  seventy- 
six  cents  for  ice  delivered  to  him.  A  dispute  between  the  par- 
ties hereto  arose  over  the  balances  of  the  overdue  ice  bills, 
aggregating  the  above  amount,  remaining  charged  against  cus- 
tomei-s  on  defendant's  route,  from  whom  the  defendant  had 
been  specially  authorized  and  instructed  by  the  plaintiff  to 
make  collections  throughout  the  season,  and  from  whom  he  had 
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been  in  the  habit  accordingly  of  making  collections,  but  which 
balances  he  had  not  turned  in.  The  defendant  claimed  that  he 
had  not  made  return  of  said  amount  for  the  reason  that  he  had 
been  unable  to  collect  the  same  from  the  purchasers.  The 
plaintiff  claimed  that  either  the  defendant  had  collected  said 
money  and  failed  to  pay  it  over  to  the  company,  or  that  in 
any  event  by  the  terms  of  said  contract  the  defendant  was 
personally  responsible  for  ice  sold  and  not  paid  for  by  the  pur- 
chaser. The  books  of  the  company  also  showed  that  the  plaint- 
iff had  retained  of  the  wages  of  the  defendant,  under  the  pro- 
visions of  the  said  contract,  the  sum  of  forty-three  dollars  and 
seven  cents  and  the  company  claimed  the  right  to  retain  said 
amount  as  liquidation  in  part  of  said  eighty-nine  dollars  and 
seventy-six  cents. 

"  Whereupon  this  dispute  having  arisen  between  the  parties 
hereto,  the  proper  book-keeper  of  the  company  settled  the  ac- 
count between  them  in  the  usual  form,  and  the  settlement  was 
approved  by  the  president  of  the  company  in  accordance  with 
the  pi-ovisions  of  the  bond,  and  a  copy  of  said  settlement  is  an- 
nexed hereto,  marked  ^  Schedule  B,*  and  made  a  part  of  this 
case  stated. 

"  If  the  court  be  of  the  opinion  that  under  the  terms  of  said 
contract  the  defendant  is  personally  responsible  for  all  ice  de- 
livered to  him,  whether  paid  for  by  purchasers  or  not,  or  if  the 
court  be  of  the  opinion  that  the  above  settlement,  contained 
in  Schedule  B,  is  such  a  one  as  is  contemplated  by  the  terms 
of  the  bond  or  contract  of  employment,  and  such  as  the  officers 
of  the  company  named  in  the  bond  to  settle  disputes  arising 
thereunder  had  power  to  make,  and  the  defendant  is  bound 
thereby,  then  judgment  to  be  entered  for  the  plaintiff  in  the 
sum  of  thirty-nine  dollars  and  sixty-nine  cents  with  interest 
from  October  7,  1887,  but  if  not,  then  judgment  to  be  en- 
tered for  the  defendant  in  the  sum  of  forty-three  dollars  and 
seven  cents  with  interest  from  October  7,  1887." 

The  contract  annexed  to  the  case  stated  contained  the  fol- 
lowing clause : 

"  The  salary  of  the  said  Andrew  Smith  has  been  fixed  at 
fifty  dollars  per  month  and  he  has  agreed  to  accept  on  account 
of  said  salary  the  sum  of  ten  dollars  per  week,  and  that  the 
balance  or  residue  thereof  may  be  retained  by  said  company 
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until  the  end  of  said  tenn  as  pailial  security  for  the  prompt 
return  of  all  moneys  collected,  prompt  settlement  of  all  short- 
ages on  ice  intrusted  to  his  care,  and  of  all  losses  or  damages 
sustained  by  said  company  by  reason  of  his  neglect  or  non- 
performance of  all  and  several  the  duties  of  his  employment, 
and  in  the  event  of  a  dispute  as  to  the  amount  of  such  moneys 
due,  shortages  or  losses  or  damages  sustained,  the  settlement 
of  the  same  by  the  proper  auditor,  superintendent,  or  book- 
keeper of  the  company,  when  approved  by  the  president  or 
secretary  of  said  company,  shall  be  absolute,  final,  and  conclu- 
sive, and  said  balance  of  salary  so  retained  as  afoi*esaid,  or  so 
much  thereof  as  may  be  necessary,  shall  be  appropriated  on 
account  of  said  indebtedness  as  ascertained  and  determined  by 
such  settlement." 

The  court  entered  judgment  for  the  defendant.  Plaintiff 
appealed. 

Error  assigned  was  the  entry  of  judgment  as  above. 

Harold  Qoodwin^  for  appellants. 

Leoni  Melicky  Sheldon  Potter  with  him,  for  appellees. 

Per  Curiam,  January  25, 1892. 

We  think  that,  upon  the  facts  in  the  case  stated,  judgment 
was  properly  entered  for  the  defendant.  It  was  contended, 
however,  that  the  settlement  made  by  Stilwell,  the  book-keeper 
of  the  plaintiff  company,  and  who  was  made  the  referee  by 
the  terms  of  the  contract  between  the  parties,  to  decide  any 
dispute  as  to  the  moneys  due  to  the  plaintiff  company,  was 
binding  and  conclusive  upon  the  defendant.  This  would  be 
so  as  to  any  dispute  about  accounts,  the  amount  of  ice  deliver- 
ed to  the  defendant,  or  the  amount  of  money  returned  by  him. 
But  the  dispute  here  is  in  regard  to  the  construction  of  the 
contract  itself,  and  the  settlement  of  such  a  dispute  was  not 
committed  to  the  book-keeper. 

We  are  of  opinion  that  the  court  below  properly  construed 
the  contract,  and  the  judgment  is  therefore  affirmed. 
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Vulcanite  Paving  Co.  v.  Ruch  et  al.,  Appellants. 

Contract — Paving — Question  for  jury. 

In  an  action  on  a  contract  to  recover  the  price  of  paving  a  street,  it 
appeared  that  it  was  the  duty  of  the  defendants  under  a  city  contract  to 
repair  a  portion  of  a  street  after  laying  a  water  main.  The  defendants 
employed  the  plaintiffs  to  do  the  work.  All  that  the  plaintiffs  had  to 
guide  them  as  to  the  extent  of  the  paving  required  was  the  following 
sentence  in  a  letter  addressed  to  them  by  defendants :  **  We  laid  a  forty- 
inch  water  pipe  at  that  point.  I  suppose  the  ditch  is  six  feet  wide,  the 
full  width  of  Broad  street."  There  was  evidence  that  the  bank  on  each 
side  of  the  ditch  had  caved  in.  Held  the  amount  of  the  paving  done  was 
properly  left  to  the  jury. 

EMience — Memorandum  hook — R&oeradl. 

The  admission  in  evidence  of  a  memorandum  book  used  by  witness  to 
refresh  his  memory,  is  not  sufficient  ground  for  reversal,  even  if  such 
admission  was  erroneous,  where  under  the  circumstances  it  could  have 
done  the  defendant  no  harm. 

Argued  Jan.  14, 1892.  Appeal,  No.  13,  Jan.  T.,  1892,  by 
George  W.  Ruch  et  al.,  trading  as  George  W.  Ruch  &  Co., 
defendants,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1890,  No.  890,  on  verdict  for  the  Vulcanite  Paving  Co.,  plaint- 
iff. Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams^ 
McCoLLUM,  Mitchell  and  Heydrick,  J  J. 

Assumpsit  on  contract  for  paving. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 

At  the  trial  before  Arnold,  J.,  George  H.  Filbert,  a  witness 
for  the  plaintiff,  was  asked  the  question : 

*'  Q.  Did  you  see  the  work  before  it  was  commenced  by  the 
Vulcanite  Paving  Company  as  to  what  paving  was  necessary 
to  be  done  as  the  result  of  the  Messrs.  Ruch's  digging  the 
ditch?" 

«A.  No." 

Mr.  O'Callaghan  objects  to  the  witness  testifying  as  to  the 
extent  of  the  work  done,  because  the  witness  does  not  know 
how  much  paving  was  necessary  to  be  done  at  this  point  for 
or  on  account  of  the  defendants.     Objected  to. 

Objection  overruled  and  exception.  [1] 

^^  I  measured,  as  I  said  before,  and  found  the  distance  as  I 
had  given  them.     Mr.  Lomax  held  one  end  of  the  tape-line 
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and  I  the  other.  I  measured  this  work  after  it  had  been  torn 
«p  and  the  foundation  laid.  I  saw  no  cracks  in  it,  as  I  did  not 
see  it  before  it  was  torn  up,  and  only  saw  it  after  the  founda 
tion  and  asphaltum  was  laid.  I  made  a  memorandum  at  the 
time  I  did  the  measuring.  This  id  the  memorandum  book  in 
which  I  placed  the  measurements  I  made  on  the  day  I  went 
there."     Memorandum  book  offered  in  evidence. 

Mr.  O'Callaghan  objects  to  the  memorandum  book  being  of- 
fered in  evidence  because  it  has  not  been  shown  that  the  pav- 
ing which  was  measured  and  the  quantity  was  not  done  on 
account  of  the  Messrs.  Ruch,  and  the  witness  is  tiot  able  to 
testify  how  much  of  the  paving  was  necessitated  by  reason  of 
the  ditch  dug  by  Ruch,  and  because  it  contains  an  entry  of 
twenty-three  loads  of  asphalt  alleged  to  have  been  delivered 
and  used  in  this  work,  and  because  the  book  is  incompetent 
evidence  for  this  purpose.     Objected  to. 

Objections  overruled  and  exception.  [2] 

A  witness  for  the  plaintiff  testified  that  the  bank  on  each 
side  of  the  ditch  had  caved  in. 

The  court  charged  as  follows : 

"  This  is  entirely  a  matter  for  you,  if  you  find  that  the  plaint- 
iff did  the  amount  of  paving  which  they  claim  and  about  the 
price  of  which  there  seems  to  be  no  controversy,  and  that  this 
paving  was  necessaiy  by  reason  of  the  breaking  of  the  street 
by  the  defendants,  and  the  plaintiff  company  were  directed  to 
lay  this  much  pavement  by  the  city  of  Philadelphia,  then  your 
verdict  will  be  for  the  plaintiff  for  the  full  amount  of  their 
claim. 

"  If  on  the  other  hand,  you  find  that  they  did  not  do  the 
work,  and  you  find  that  the  plaintiffs,  instead  of  laying  the 
quantity  of  pavement  they  claim  to  have  laid  but  only  laid  the 
pavement  six  feet  wide,  although  the  defendants  say  that  a 
liberal  allowance  for  the  breaking  of  the  street  at  each  side  of 
the  trench  be  a  foot  and  a  half,  and  that  they  only  laid  nine 
feet  of  pavement,  instead  of  twenty-two  feet  as  they  claim  in 
some  parts  of  the  street,  then  you  ought  to  find  a  verdict  for 
the  plaintiff  for  the  sum  the  defendants  admitted  they  owe  the 
plaintiff  company. 

"  It  is  entirely  a  question  of  fact  for  you,  you  have  the  book 
here  in  which  it  is  shown  certain  materials  were  delivered  at 
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this  point,  and  that  those  materials  were  sufficient  to  pave  a 
certain  number  of  square  yards  equal  to  that  claimed  to  have 
been  laid  by  the  plaintiff ;  and  if  you  find  that  they  did  the 
work  of  paving  this  number  of  square  yards  which  they  claim^ 
and  it  was  made  necessary  by  reason  of  the  defendants  digging 
over  the  ditch  across  Broad  street,  then  your  verdict  will  be 
for  the  plaintiff  for  the  full  amount  of  their  claim.  I  leave  the 
case  with  you." 

Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 

Errors  assigned  were  (1,  2)  the  rulings  on  the  evidence. 

Per  Cubiam,  January  25, 1892. 

The  principal  complaint  here  is,  that  the  plaintiff  company 
has  charged  the  defendants  with  more  paving  than  the  contract 
called  for.  The  contract  itself  appears  only  in  the  correspond- 
ence between  the  parties,  and  it  is  by  no  means  definite  as  to 
the  extent  of  the  paving  to  be  done.  The  defendants,  under 
a  contract  with  the  city  of  Philadelphia,  dug  a  ditch  along 
York  street,  crossing  Broad  street,  for  the  purpose  of  enabling 
the  said  city  to  lay  a  forty-inch  water  main.  Under  their  con- 
tract it  was  the  duty  of  the  defendants  to  repave  Broad  street 
after  the  laying  of  the  water  pipe.  The  defendants  employed 
the  plaintiff  company  to  do  this  paving,  and,  in  their  letter  of 
March  29,  1890,  they  say :  "  We  laid  a  forty-inch  water  pipe 
at  that  point.  I  suppose  the  ditch  is  six  feet  wide — the  full 
width  of  Broad  street.'*  This  is  all  the  plaintiff  company  had 
to  guide  it  as  to  the  extent  of  the  paving  required.  If  by  the 
caving  in  of  the  ditch,  or  other  cause,  the  ditch  was  widened 
at  the  top  and  the  pavement-  broken,  it  would  necessitate  an 
additional  pavement  besides  the  six  feet.  The  amount  of  pav- 
ing, therefore,  was  properly  left  to  the  jury,  and  we  see  no 
error  in  the  manner  of  its  submission.  The  evidence  of  the 
witness.  Filbert,  bore  upon  this  point,  and  was  properly  ad- 
mitted. 

The  admission  of  the  memorandum  book,  referred  to  in  the 
second  specification,  even  if  erroneous,  is  not  a  sufficient  ground 
of  reversal.  Under  the  circumstances,  it  could  have  done  the 
defendant  no  harm. 

Judgment  affirmed. 
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147       254  Burgess,  Appellant,  v.  Sherman. 

19  SC  360 

Asaumpait — Contract —  Verdict. 

In  an  action  of  assumpsit  against  several  persons  on  a  contract,  the 

vei*dict  must  be  against  all  of  the  defendants  or  none. 

Argued  Jan.  14,  1892.  Appeal,  No.  1,  Jan.  T.,  1892,  by  Ed- 
ward C.  Burgess,  plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila. 
Co.,  March  T.,  1890,  No.  139,  on  verdict  for  Eugene  C.  Sher- 
man, Frank  Dundore,  David  S.  W.  Delaplaine,  George  E. 
Lockwood  and  Henry  S.  Echert,  defendants.  Before  Paxson, 
C.  J.,  Sterrbtt,  Green,  Williams,  McCollxjm,  Mitchbll 
and  Hbydrick,  JJ. 

Assumpsit  on  a  contract. 

The  facts  appear  in  the  charge  of  the  court  by  Arnold,  J., 
which  was  as  follows  : 

"  This  case  is  brought  on  a  claim  by  Mr.  Burgess  to  recover 
$9,000,  the  balance  of  a  sum  of  $10,000,  which  he  says  was  to 
be  paid  to  him  out  of  the  first  sales  of  the  stock  of  a  certain 
corporation  to  be  organized  for  the  purposes  of  selling  his 
patent  steam  generator ;  also,  on  a  claim  for  salary.  The  claim 
for  salary  was  released  by  him  in  writing,  and  the  only  ques- 
tion, therefore,  remaining  is  about  the  $9,000  which  he  is  suing 
for,  being  the  amount  he  claims  out  of  the  proceeds  of  sale  of 
stock. 

"It  appears  that  the  company  did  sell  $10,684  worth  of 
stock,  and  applied  the  larger  part  of  that  amount,  $6,250, 
towards  the  obtaining  of  a  charter.  They  also  gave  $1,000  of 
that  amount  to  Mr.  Burgess  through  Mr.  Doming,  and  the 
balance  to  Mr.  Deming  and  to  other  parties,  sums  for  expen- 
ses, which  is  not  explained  here,  but  which  it  is  presumed  were 
legitimate  expenses. 

"  Now,  before  the  company  was  chartered,  Dundore,  Dela- 
plaine and  Mr.  Eckert  went  out  of  the  company,  and  they  could 
not  go  out  and  avoid  the  responsibility,  except  with  the  knowl- 
edge and  consent  of  the  plaintiff ;  [and  his  consent  and  knowl- 
edge is  shown  by  the  fact  that  they  made  him  their  attorney ; 
or,  rather,  Dundore,  Delaplaine  and  Eckert  sold  out  to  Sher- 
man, and  Sherman  then  made  Mr.  Burgess  his  attorney  by  a 
power  of  attorney,  which  showed  that  he  was  owner  of  four 


Digitized  by  LjOOQ IC 


BURGESS,  AppeUant,  v.  SHERMAN.  256 

1892.]  Charge  of  Court— Opinion  of  the  Court 

fifths.]  [1]  In  other  words,  Burgess  had  knowledge  of  the 
fact  that  Dundore,  Delaplaine  and  Eckert  were  out  of  it,  and, 
therefore,  [it  was  not  in  their  power  to  direct  the  payment  of 
the  money  of  the  company.  They  were  entirely  out.  Mr. 
Sherman  says  that,  at  his  request,  these  gentlemen  did  go  out, 
and,  therefore,  there  can  be  no  verdict  against  Delaplaine, 
Dundore  and  Eckert ;]  [2]  and  [this  being  an  action  on  a  con- 
tract, the  verdict  must  be  against  all  the  defendants  or  none.]  [8] 

"  The  fact  that  these  three  are  exempt  in  this  suit  will,  of 
course,  make  it  necessary  that  your  verdict  should  be  for  the 
defendants. 

"  [But  there  is  a  reason,  both  in  law  and  in  equity,  why  Mr. 
Sherman  should  not  be  liable.  This  company,  it  seems,  did 
not  succeed.  Now,  for  the  purpose  of  making  a  success  of  it 
by  reorganizing  it,  there  was  some  80,000  shares  put  into  the 
hands  of  a  trustee  to  sell  for  the  purpose  of  paying  this  very 
money.  They  were  never  sold,  however,  and  notiiing  was  ever 
realized  from  the  sale  of  them  ;]  [4]  and  [there  is  another  paper 
shown  in  evidence  here — an  undated  paper — which  authorized 
the  payment  of  $8,000  of  the  proceeds  of  stock  for  the  pui'pose 
of  organizing  the  company ;]  [6]  but  what  was  done  by  Mr. 
Sutphen  seems  to  have  been  done  by  him  regularly,  by  common 
consent,  pi-operly  and  honestly. 

"  Now,  [as  there  was  not  enough  money  to  pay  for  the  chaiv 
ter,  and  to  pay  Mr.  Burgess  also,  and  Mr.  Burgess  consented 
to  the  charter  being  paid  for,  I  do  not  see  that  he  has  any 
claim,  either  in  law  or  in  equity,  against  Mr.  Sherman.]  [6] 
[Your  verdict,  therefore,  should  be  for  the  defendant.]  "  [8] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assigned  were  (1-8)  the  portions  of  the  charge,  as 
above,  quoting  them. 

J.  Martin  Mommel^  James  M.  West  with  him,  for  appellant. 

Q-.  Seide  Nbrris^  A,  2).  Wiler  with  him,  for  appellees. 

Pee  Cubiam,  January  25, 1892. 

— We  cannot  sustain  any  of  the  specifications  of  error.  It 
is  very  clear  that  no  verdict  could  have  been  rendered  against 
defendants  Dundore,  Delaplaine  and  Eckert,  and  this  being  an 
action  on  a  contract  the  verdict  must  necessarily  be  against  all 
the  defendants  or  none. 

Judgment  affirmed. 
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Frazier,  Trustee,  v.  St.  Luke's  Church,  Appellant. 

66/  [Marked  to  be  reported.] 

Charitable  use — JS'ustee, 

A  bequest  or  devise  for  a  charitable  use,  is  not  void  because  given  to  a 
person  or  corporation  incapable  of  taking  or  holding  the  legal  title.  In 
such  a  case  the  court  of  common  pleas  in  the  exercise  of  its  equity  powers 
may  appoint  a  trustee  to  enforce  the  trust. 

Equity — Appointment  cf  trustee  to  preserve  charitable  use. 
Where  a  bequest  is  made  to  **  The  Domestic  and  Foreign  Missionary 
Committee  of  the  Protestant  Episcopal  Church  in  the  United  States  of 
America/^  and  it  appears  that  there  is  no  corporation  or  association  of 
that  name,  capable  of  taking  the  legal  title,  the  court  of  common  pleas 
may  appoint  a  trustee  to  enforce  the  trust  contemplated  by  the  testatrix. 

Argued  Jan.  13, 1892.  Appeal,  No.  165,  July  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1891,  No.  782,  on  case  stated.  Before  Paxson,  C.  J., 
Sterrett,  Williams,  McCollum,  Mitchell  and  Hey- 
DRIGK,  JJ. 

Case  stated  between  William  W.  Frazier,  trustee  of  The  For- 
eign and  Domestic  Missionary  Society  of  the  Protestant  Epis- 
copal Church  of  the  United  States  of  America  and  The  Rector, 
Church  Wardens  and  Vestrymen  of  St.  Luke's  Church,  in  the 
city  of  Philadelphia.     The  case  stated  was  as  follows : 

"  Miss  Catherine  M.  Moore  died  seized  of  two  ceiiain  ground- 
rents  of  forty-five  doUaiB  per  annum  each,  issuing  out  of  the 
premises  1315  and  1317  Pine  street,  in  tJbe  city  of  Philadelphia, 
described  in  a  deed  from  John  Crean,  Jr.,  to  Catherine  M. 
Moore,  dated  the  thirteenth  day  of  December,  1832,  and  record- 
ed at  Philadelphia  in  Deed-book  A.  M.,  No.  28,  page  590,  etc. 

"  And  by  her  last  will  and  testament,  dated  the  ninth  day  of 
April,  1863,  duly  proved  at  Philadelphia  on  the  3d  February, 
1864,  and  recorded  in  the  office  of  the  register  of  wills  in  Book 
of  Wills  No.  52,  pages  142,  etc.,  the  said  Catherine  M.  Moore 
did  devise  and  bequeath  all  the  rest,  residue,  and  remainder 
of  her  estate,  whether  real  or  personal,  including  the  said  two 
ground-rents,  unto  the  Domestic  and  Foreign  Missionary  Com- 
mittee of  the  Protestant  Episcopal  Church  in  the  United  States 
of  America,  their  successors  and  assigns,  and  the  Hospital  of 
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the  Protestant  Episcopal  Church  in  Philadelphia,  its  suocessois, 
in  equal  shares. 

"  That  Asa  Whitney  became  duly  seized  of  the  said  two  lots 
of  ground  subject  to  the  payment  of  the  said  two  ground-rents 
of  forty-five  dollars  each,  by  a  deed  from  William  Chamberlain 
and  others,  heirs  of  John  Chamberlain,  deceased,  dated  the 
13th  June,  1870,  acknowledged  the  same  day,  and  recorded  in 
Deed-book  J.  A.  H.,  No.  59,  pages  824,  etc.  And  by  deed 
dated  March  7th,  1871,  duly  recorded  in  Deed-book  J.  A.  H. 
No.  127,  pages  141,  etc.,  the  said  Asa  Whitney  and  wife  granted 
the  said  premises  to  the  defendant,  in  trust,  to  be  occupied  and 
used  as  and  for  a  home  for  aged  indigent  women  as  now  es- 
tablished and  conducted  under  the  direction  of  the  rector, 
church-wardens,  and  vestrymen  of  St  Luke's  Church,  *  un- 
der and  subject  to  the  payment,  nevertheless,  of  one  undivided 
moiety  or  half  part  of  the  said  two  yearly  ground-rents  of 
forty-five  dollars,  to  whomsoever  may  be  legally  entitled  to 
recover  the  same,  when  and  as  the  same  shall  become  due  and 
payable.' 

"  The  I'emaining  one  moiety  of  the  said  two  ground-rents 
had  been  previously  extinguished  by  the  Episcopal  Hospital, 
the  devisees  of  the  same. 

"  At  the  time  of  the  conveyance  by  Mr.  Whitney  to  defend- 
ants he  executed  a  paper,  a  copy  of  which  is  hereto  annexed, 
by  which  he  paid  the  defendants  the  sum  of  $750,  being  the 
principal  of  one  moiety  of  the  said  ground-rents,  to  be  applied 
to  the  extinguishment  of  the  principal  of  the  said  ground-rents, 
which  has  been  duly  received  and  invested,  and,  together  with 
the  interest  thereon,  remains  in  the  defendants'  hands,  as  also 
the  sum  of  $600,  to  be  applied  to  the  expenses  of  extinguish- 
ing the  said  ground-rent. 

"  *  The  Domestic  and  Foreign  Missionary  Society  of  the  Prot- 
estant Episcopal  Church  in  the  United  States  of  America' 
was  incorporated  May  13, 1846,  and  amendments  thereto  by 
the  legislature  of  the  state  of  New  York. 

^^  There  does  not  appear  to  be  any  corporation  as  named  in 
the  above  will  of  Catherine  Mary  Moore,  as  *  The  Domestic 
and  Foreign  Missionary'  "  Committee  "  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America.' 

**  By  proceedings  in  the  court  of  common  pleas,  No.  4,  in  the 
Vol.  cxlvtt— 17 
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matter  of  the  estate  of  Catherine  M.  Moore,  on  petition  of  the 
attorney-general  of  the  state  of  Pennsylvania,  setting  forth 
the  devise  of  the  said  Catherine  M.  Moore  as  to  one  moiety  of 
the  said  ground-rents  as  aforesaid,  and  that  there  was  no  per- 
son capable  of  taking  the  legal  title  to  a  moiety  of  the  said  two 
ground-rents,  the  *  committee'  being  a  fluctuating  body  of 
persons  known  as  '  The  Foreign  and  Domestic  Missionary  So- 
ciety of  the  Protestant  Episcopal  Church  in  the  United  States 
of  Ameiica,'  a  corporation  chartered  under  the  laws  of  the 
state  of  New  York,  as  set  forth  in  the  proceedings,  a  copy  of 
which  is  hereto  annexed,  the  plaintiff  was  appointed  trustee 
under  the  provisions  of  '  An  Act  relating  to  corporations,  and 
to  estates  held  for  corporate,  religious,  and  charitable  uses,' 
approved  April  26,  1865,  P.  L.,  331,  of  the  undivided  moiety 
of  the  two  ground-rents  for  forty-five  dollars  each  per  annum, 
described  in  the  deed  from  John  C.  Crean  to  Catherine  M. 
Moore,  bearing  date  December  13,  1832,  recorded  in  the  ofiSce 
for  recording  deeds  for  the  city  and  county  of  Philadelphia,  in 
Deed-book  A.  M.,  No.  23,  page  590,  in  trust  for  the  support  of 
missionaries  or  religious  teachers  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America  within  the  United 
States  and  foreign  countries,  the  income  to  be  paid  to  and  dis- 
bursed by  and  under  the  direction  of  the  Foreign  and  Domestic 
Missionaiy  Society  of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America.  And  it  was  further  ordered  and 
decreed  that  the  said  William  W.  Frazier,  trustee,  may  at  any 
time  extinguish  the  said  ground-rents  on  receipt  of  the  princi- 
pal thereof,  and  on  such  extinguishment  he  shall  account  for 
and  pay  the  moneys  derived  therefrom  to  the  Domestic  and 
Foreign  Missionary  Society  aforesaid,  in  trust,  for  the  uses 
aforesaid. 

"  It  is  agreed  that,  if  on  the  above  facts  this  court  shall  be 
of  opinion  that  the  title  to  the  said  ground  rent  is  legally  vested 
in  the  said  plaintiff,  and  the  plaintiff  can  maintain  this  suit  for 
the  arrears  of  the  said  ground-rent,  that  judgment  shall  be  en- 
tered in  favor  of  the  plaintiff  for  the  sum  of  $877.50,  being  the 
arrears  of  one  moiety  of  the  ground-rents  which  have  become 
due  and  payable  out  of  the  same  premises,  from  the  date  of 
the  said  conveyance  to  the  defendants  from  Asa  Whitney  and 
wife,  dated  the  seventeenth  day  of  March,  1871,  without  inter- 
est on  said  arrears. 
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"  It  is  further  agreed  that  the  charter  and  by-laws  of  the 
Foi-eign  and  Domestic  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America  shall  be  a 
part  of  this  case  stated,  and  that  either  plaintiff  or  defendant 
may  take  an  appeal  from  the  judgment  of  this  court  in  this 
cause  to  the  Supreme  Court  of  Pennsylvania." 

The  court  entered  judgment  in  favor  of  the  plaintiff  on  the 
case  stated.     Defendant  appealed. 

ErroTB  assigned  were  (1)  the  entry  of  judgment;  (2)  that 
judgment  should  have  been  for  the  defendant  because  no  title 
to  the  moiety  of  the  two  ground-rents  for  forty-five  dollars  each, 
for  the  arrears  of  which  this  suit  was  brought,  and  which  were 
devised  by  Catherine  M.  Moore  to  the  Domestic  and  Foreign 
Missionary  Committee  of  the  Protestant  Episcopal  Church  in 
the  United  States  of  America,  became  vested  in  the  plaintiff 
by  virtue  of  the  proceedings  in  the  court  of  common  pleas. 
No.  4,  of  the  city  and  county  of  Philadelphia,  taken  in  accord- 
ance with  the  act  of  assembly  of  April  26,1885,  entitled,  "An 
Act  relating  to  corporations  and  to  estates  held  for  corporate 
religious  and  charitable  uses,"  and  the  judgment  should  have 
been  for  the  defendant. 

Morton  P.  Uenry^  for  appellant. — At  the  time  when  the  will 
went  into  effect  a  foreign  corporation  could  not  take  or  hold 
real  estate  in  Pennsylvania.  The  misnomer  would  not  have 
prevented  "  The  Foreign  and  Domestic  Missionary  Society  of 
the  Protestant  Episcopal  Church,"  fiora  taking  if  it  had  been 
capable  of  so  doing :  The  Domestic  and  Foreign  Miss.  Soc. 
App.,  80  Pa.  426. 

The  pi*esent  case  does  not  come  within  any  of  the  provisions 
of  the  Act  of  April  26, 1855.  The  defect  cannot  be  supplied 
by  appointing  a  trustee  for  a  body  forbidden  by  law  to  hold 
real  estate  in  Pennsylvania  as  this  is  expressly  forbidden  by 
the  fifth  section  of  the  act.  The  case  falls  within  the  category 
of  void  bequests,  as  for  instance,  to  a  corporation  not  in  exist- 
ence :  Zeisweiss  v.  James,  63  Pa.  465. 

The  Foreign  and  Domestic  Missionary  Society  cannot  be 
called  a  trustee  of  the  funds,  and  there  was  no  power  to  ap- 
point a  trustee  to  carry  out  Miss  Moore's  intentions  because 
the  devisee  was  unable  to  take  or  hold  these  ground-rents. 
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,  The  defect  is  not  cured  by  the  Act  of  June  8, 1891,  P.  L. 
211.  That  act  is  capable  of  curing  a  defeasible  title,  but  will 
not  affect  a  devise  which  is  void,  as  the  interest  of  others  in- 
tervene. 

jB.  C.  McMurtriey  for  appellee. — 1.  Where  a  trustee  is  incompe- 
tent to  take  the  gift  for  any  reason,  the  court  will  appoint 
another  trustee  to  enforce  the  trust :  Zimmerman  v.  Anders, 
6  W.  &  S.  218 ;  McGerr  v.  Aaron,  1  Pa.  49. 

The  beneficiaries  are  the  real  owners ;  the  trust  for  them 
being  lawful,  the  incapacity  of  the  tiTistees,  or  the  want  of  one, 
is  of  no  moment.  • 

The  object  of  the  present  devise  was  charity.  The  devisees 
would  have  been  trustees  for  the  charity  if  they  could  have 
taken  :  Lydiatte  v.  Foach,  2  Vernon,  411. 

Opinion  by  Mr.  Chief  Justice  Paxson,  January  26, 1892. 

This  case  presents  a  question  which  would  be  interesting  to 
discuss,  were  not  the  law  controlling  it  already  authoritatively 
settled.  It  is,  whether  a  bequest  or  devise  for  a  charitable  use, 
is  void,  because  given  to  a  person  or  corporation  incapable  of 
taking  or  holding  the  legal  title. 

The  10th  section  of  the  Act  of  April  26, 1855,  P.  L.  331, 
provides :  "  That  no  disposition  of  property  hereafter  made 
for  any  religious,  charitable,  literary  or  scientific  use,  shall  fail 
for  want  of  a  trustee,  or  by  reason  of  the  objects  being  indefi- 
nite, uncertain,  or  ceasing,  or  depending  upon  the  discretion 
of  a  last  trustee,  or  being  given  in  perpetuity,  or  in  excess  of 
the  annual  value  hereinbefore  limited ;  but  it  shall  be  the  duty 
of  the  orphans'  court,  or  court  having  equity  jurisdiction  iu 
the  proper  county,  to  supply  a  trustee,  and  by  its  decrees  to 
carry  into  effect  the  intent  of  the  donor  or  testator,  so  far  as 
the  same  can  be  ascertained  and  carrie^^  into  effect  consistently 
with  law  and  equity,  "  etc. 

This  statute  was  merely  declamtory  of  the  law  as  it  had  ex- 
isted and  been  enforced  by  the  courts  of  chancery  in  England 
for  hundreds  of  years.  It  is  true,  there  was  a  time  in  this 
country  when  the  judicial  mind  was  clouded  upon  this  question, 
and  a  different  rule  prevailed,  notably  in  the  courts  of  last 
resort  in  Virginia,  Maryland,  and  in  the  Supreme  Court  of  the 
United  States.     But  the  time  came  when  the  scales  fell  from 
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the  judicial  eye,  and  the  sublime  doctrine  of  Scripture,  that 
"  charity  never  faileth,"  at  length  prevailed.  It  would  be  an 
affectation  of  learning  to  review  the  authorities  bearing  upon 
this  question.  That  is  only  necessary  where  the  law  is  unset- 
tled. It  is  sufficient  to  refer  to  Zimmerman  v.  Anders,  6  W. 
&  S.  218.  It  was  there  held,  that  ^^  a  devise  to  an  association 
for  religious  purposes,  unincorporated  at  the  testator's  death, 
but  since  incorporated,  is  good  in  Pennsylvania."  There  the  de- 
vise was  to  a  myth.  A  devise  to  an  unincorporated  association  is 
a  devise  to  nobody.  But  the  devise  in  this  instance  did  not  fail, 
and  why  ?  Because  it  was  for  a  charitable  or  religious  use, 
and  the  beneficiaries  were  the  real  owners.  A  gift  to  the  lame, 
the  halt,  and  the  blind,  is  not  to  fail  in  the  nineteenth  century, 
because  the  legal  title  is  given  to  a  person  or  corporation  inca- 
pable of  taking  it,  or  even  forbidden  by  law  to  take  it.  Chan- 
cery here  steps  in  to  enforce  the  charity,  and  commits  it  to 
some  one  who  may  lawfully  administer  it. 

Was  there  a  charity  intended  here  ?  Of  this  there  cannot 
be  a  question.  No  one  has  or  will  contend,  that  any  beneficial 
interest  was  intended  to  be  conferred  upon  the  individuals  who 
might  then  constitute,  or  who  might  hereafter  constitute,  the 
missionary  committee.  The  object  of  the  devise  was  clearly  that 
charitable  work,  which  the  missionary  committee  had  in  charge, 
and  the  beneficiaries  were  the  persons  whose  welfare  was  to 
be  promoted  by  the  work.  The  devise  to  the  corporation  could 
not  take  effect,  because  forbidden  by  the  law  of  this  state.  It 
was  therefore  competent  for  the  court  of  common  pleas,  sitting 
in  equity,  to  enforce  this  charity,  and  this  it  did  by  appointing 
a  trustee  for  that  purpose.  The  judgment  was  properly  en- 
tered for  the  plaintiff,  and  it  is  affirmed. 


Philadelphia,  to  use,  v.  Dibeler,  Appellant. 

BtreeU—Paving^PMladelphia^CounciU. 

The  conncils  of  the  city  of  Philadelphia  have  the  sole  right  to  designate 
what  streets  shall  be  paved  and  the  character  of  the  paving. 

Ordinance — Bepaira — Macadamizing  street — Original  paving. 

Where  city  coanclls  appropriate  a  certain  sum  for  the  repairs  of  a  street, 
and  the  highway  department  uses  the  money  in  macadamizing  the  street, 
there  is  no  such  original  paving  as  will  prevent  a  city  contractor  from 
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subsequently  recovering  from  a  property  owner  the  contract  price  for 
laying  a  pavement  of  vitrified  brick  in  accordance  with  an  ordinance  au- 
thonzing  such  pavement. 

Argued  January  18, 1892.  Appeal,  No.  177,  July  Term 
1891,  by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadel- 
phia Co.,  Dee.  T.,  1889,  No.  648,  M.  L.  D.,  on  verdict  for 
plaintiff.  Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Wil- 
liams, McCoLLUM,  Mitchell  and  Heydriok,  JJ. 

Scire  facias  sur  municipal  claim  by  the  city  of  Philadelphia 
to  the  use  of  John  M.  Mack  against  John  B.  Dibeler,  owner. 

At  the  trial  before  Bregy,  J.,  it  appeared  that  the  claim  on 
which  suit  was  brought  was  for  paving  Woodland  avenue  in 
front  of  defendant's  property  with  vitrified  brick  in  accordance 
with  an  ordinance  approved  March  30,  1889. 

The  defendant  put  in  evidence  an  ordinance  of  the  councils 
of  the  city  of  Philadelphia,  approved  November  5,  1888,  en- 
titled ^^  An  Ordinance  to  authorize  certain  transfers  in  annual 
appropriations  ....  for  repairing  Woodland  avenue,  in  the 
Twenty-seventh  ward,"  as  follows : 

Section  i. — The  Select  and  Common  Councils  of  the  City 
of  Philadelphia  do  ordain  that  the  City  Controller  be  authorized 
and  directed  to  make  the  following  tmnsfers,  viz. :  ....  To 
new  item,  to  be  called  Item  28,  for  repairing  Woodland  Ave- 
nue, in  the  Twenty-seventh  Ward,  twenty  thousand  ($20,000) 
dollars  in  the  annual  appropriation  to  the  department  of  High- 
ways for  the  year  1882. 

Defendant  then  offered  in  evidence  a  contract  made  between 
W.  B.  M.  Conklin  and  the  city  of  Philadelphia,  in  pursuance 
of  the  last-named  ordinance,  dated  June  14,  1884,  to  regrade 
Woodland  avenue  from  the  end  of  the  stone  pavement  near 
Fiftieth  street  to  Cobbs'  Creek,  and  to  macadamize  the  south- 
east side  thereof,  and  also  the  bills  and  statements  showing  a 
settlement  with  the  said  Conklin  for  said  work  and  the  ap- 
proval of  the  work  by  the  city.  Objected  to.  Objection  sus- 
tained and  exception.  [1] 

Defendant  further  offered  to  prove  by  W.  B.  M.  Conklin 
that  he  entered  into  the  contract  above  named  on  June  14, 
1884,  including  the  macadamizing  in  front  of  the  defendant's 
property,  that  he  did  the  work  and  got  the  money.  Objected 
to.     Objection  sustained  and  exception.  [2] 
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The  court  charged  as  follows : 

"  You  will  find  for  the  plaintiff  for  the  full  account  of  his 
claims  in  this  case.     There  is  no  defence."  [3] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1-2)  rulings  on  evidence,  and  (8) 
charge  of  the  court,  quoting  it. 

John  M.  Ridings^  for  appellant. — It  is  suflBcient  to  defeat 
this  claim  to  show  that  the  street  had  been  previously  macad- 
amized prior  to  the  paving  for  which  suit  was  brought :  City 
V.  Baker,  140  Pa.  11.  Macadamizing  has  been  repeatedly  rec- 
ognized as  such  original  improvement  as  will  prevent  the  city 
from  recovering  subsequently  from  owners  for  any  change 
made  in  paving :  Huidekoper  v.  MeadviUe,  83  Pa.  168 ;  Al- 
corn V.  City,  112  Pa.  494;  City  v.  Baker,  140  Pa.  11. 

H.  0.  Miehener^  for  appellee. — The  city  has  the  right  to  de- 
termine primarily  the  kind  and  quality  and  time  of  paving : 
PhUa.  V.  Jewell,  135  Pa.  329 ;  City  v.  Baker,  140  Pa.  11 :  Al- 
corn V.  City,  112  Pa.  494. 

Per  Curiam,  January  25, 1892. 

We  do  not  think  the  learned  judge  below  committed  error 
in  refusing  to  admit  in  evidence,  "  the  contract  of  William  B. 
Conklin  with  the  city  of  Philadelphia,  dated  Jan.  14,  1884,  to 
regrade  Woodland  avenue,  from  the  end  of  the  stone  pavement 
near  50th  street  to  CobVs  creek,  and  to  macadamize  the  south- 
east side  thereof,  and  also  the  bills  and  statements  showing  a 
settlement  with  Conklin  for  said  work."  Had  the  evidence 
referred  to  been  admitted,  it  would  have  been  the  duty  of  the 
court  to  declare,  as  matter  of  law,  that  it  did  not  amount  to  a 
defence  to  the  claim  of  the  city  for  paving.  The  contract  was 
made,  and  the  work  was  done,  under  an  ordinance  of  the  coun- 
cils of  Philadelphia,  approved  Nov.  5, 1883,  authorizing  cer- 
tain transfers  in  annual  appropriations.  Of  the  amounts  so 
transferred  the  sum  of  $20,000  was  appropriated  for  repairing 
Woodland  avenue,  the  street  in  question.  This  was  not  in 
any  sense  a  paving  of  said  avenue.  That  it  was  a  substantial 
repair  is  not  to  the  purpose.  It  rests  with  councils,  as  we 
have  repeatedly  said,  to  designate  what  street  shall  be  paved, 
and  the  character  of  the  pavement.  When,  therefore,  the  city 
authorities  proceed  to  repair  a  street,  it  cannot  be  said  to  be  a 
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paving  of  said  street,  although  said  repaii-s  should  be  extensive, 
and  of  a  reasonably  permanent  character.     It  is  to  be  noted 
that  the  repair  of  this  street  was  done  at  the  expense  of  the 
city,  and  not  that  of  the  abutting  property  owners. 
Judgment  affirmed. 


1,47  854  Few's  Estate.     Few's  Appeal. 

\m    568 

147  — 9^  Wills — Issue  devisavit  vel  non — Testamentary  capacity, 
205  ^ro  An  issue  devisavit  vel  non  is  properly  refused  where  the  evidence  pre- 
sented by  the  contestants  alone  shows  that  the  only  weakness  of  mind 
complained  of  was  confined  to  rambling  conversations,  instances  of  for- 
getfulness,  absent-mindedness,  amorous  remarks  about  women,  profani^, 
and  abuse  of  car  conductors  while  intoxicated. 

Argued  Jan.  11,  1892.  Appeals,  Nos.  346,  375  and  458, 
Jan.  T.,  1891,  by  Oscar  A.  Fow,  Francis  G.  Fow  and  Edward 
A.  Fow  from  decree  of  O.  C.  Philadelphia  Co.,  dismissing 
appeal  from  Register  of  Wills.  Before  Paxson,  C.  J.,  Stbr- 
BETT,  Green,  Williams  McCollum,  Mitchell  and  Hey- 
DRIOK,  JJ. 

Appeal  by  Oscar  A.  Fow,  Francis  G.  Fow  and  Edward  A. 
Fow  from  decision  of  the  Register  of  WiUs  admitting  to  pro- 
bate the  will  of  George  Fow,  deceased.  The  case  was  referred 
to  an  examiner  and  a  large  amount  of  testimony  was  taken. 
Hanna,  p.  J.,  filed  the  following  opinion : 

"  After  careful  examination  of  the  testimony  we  are  satisfied 
the  register  was  clearly  right  in  refusing  the  issue  prayed  for. 
And  from  evidence  presented  by  the  caveators  alone,  it  suflS- 
ciently  appears  that  a  verdict  against  the  validity  of  the  will  and 
codicils  should  not  be  permitted  to  stand.  It  would  therefore 
be  a  purposeless  burden  to  cast  upon  the  court  of  common 
.  pleas  the  trial  of  an  issue  unsupported  by  proper  testimony, 
and  unjust  to  impose  upon  the  parties,  caveators  and  propo- 
nents, the  vexation,  annoyance,  and  expense  of  a  litigation 
based  upon  so  slight  a  foundation.  It  is  unnecessary  to  reca- 
pitulate all  the  facts  appealing  from  the  many  pages  of  testi- 
mony. And  from  all  that  is  said  by  the  witnesses  for  the 
caveators,  there  is  not  a  scintilla  of  either  mental  incapacity 
or  undue  influence.     It  is  very  evident  neither  would  be  sug- 
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gested  except  for  the  disappointment  and  chagrin  of  one  of 
the  caveators,  the  son  of  testator,  who  supposed  he  was  named 
as  an  executor  of  his  father's  will.  The  testator,  although  ap- 
proaching fourscore  years,  was  a  man  possessed  of  remarkable 
physical  strength  and  mental  vigor ;  and  but  a  few  years  prior 
to  his  death,  relinquished  the  business  he  had  theretofore  suc- 
cessfully conducted,  to  his  son,  who  now  complains  of  the 
preference  shown  his  sisters.  To  quote  the  language  of  John 
S.  Major,  a  witness  for  the  contestants,  who  had  been  intimately 
acquainted  with  testator  for  more  than  forty  years  prior  to  his 
death,  carried  on  the  same  business  and  was  a  near  neighbor, 
'He  was  a  right  shrewd  business  man,'  and  he  thought  he 
always  'had  pretty  good  judgment  in  business  matters; '  and 
when  asked,  '  He  was  a  pretty  determined  old  man,  was  he 
not  ? '  answered,  '  Well,  he  appeared  to  be ; '  and  '  When  he 
took  a  notion  about  a  thing  he  would  have  his  own  way  ? ' 
replied,  '  I  judge  he  was  a  man  of  that  kind.'  And  the  weak- 
ness of  mind  complained  of  seems  to  be  confined  to  rambling 
conversations,  which  scarcely  approach  the  dignity  of  the 
garrulousness  of  old  age  ;  instances  of  forgetfulness,  absent- 
mindedness,  amorous  remarks  about  women,  profanity  and 
abuse  of  car  conductors  wlien  his  fare  was  demanded,  or  at  the 
slow  rate  of  travel,  on  which  occasions  he  had  indulged  too 
freely  in  intoxicating  liquor.  That  he  possessed  ample  testa- 
mentary capacity,  however,  cannot  well  be  doubted.  The  tes- 
timony upon  this  point  is  clear  and  convincing.  This,  at  the 
date  of  prior  wills  With  whose  provisions  they  were  satisfied, 
was  admitted  by  caveators.  And  the  testimony  shows  unmis- 
takably that  the  latest  testamentary  papei's  were  the  voluntary, 
free  and  uncontrolled  acts  of  the  testator,  prepared  by  his  con- 
veyancer according  to  directions  received  privately  from  him 
when  in  the  enjoyment  of  good  health,  and  in  the  possession 
of  all  his  faculties ;  and  as  to  the  final  codicil,  this  was  exe- 
cuted as  the  result  of  the  ministrations  of  his  spiritual  adviser. 
With  this  the  caveators  cannot  well  find  fault. 

"  We  are  equally  at  a  loss  to  discover  evidence  of  undue  in- 
fluence exercised  by  the  daughters  of  testator.  After  the  death 
of  his  wife  they  were  his  natural  caretakers  and  equally  de- 
pendent upon  him.  Two  were  unmarried,  and  no  longer  of 
youthful  age.     While  testator  was  irascible,  and  at  times  pro- 
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fane  and  abusive  towards  his  daughters,  all  his  testamentary 
papers  show  they  were  the  principal  objects  of  his  bounty. 
From  their  condition  in  life,  and  especially  that  of  his  un- 
married daughters,  it  is  most  natural  his  chief  anxiety  would 
be  their  maintenance  and  support  after  his  death ;  the  more  so, 
that  he  also  provided  for  his  sons,  to  one  of  whom  he  had  pre- 
viously relinquished  his  business,  as  before  stated,  and  he  may 
therefore  have  well  supposed  they  would  be  able  to  earn  their 
own  livelihood. 

"  What  is  said  by  Chancellor  Kent  in  Van  Alst  v.  Hunter, 
5  Johnson  Ch.  160,  has  especial  appropriateness  to  this  case, 
and  was  aptly  quoted  by  our  brother  Ashman  in  Tarr's  Estate, 
44  Legal  IntelL  145,  to  which  the  matter  now  before  us  is 
strikingly  analogous.  Our  conclusion  therefore  is  that  upon 
the  whole  evidence  a  verdict  against  the  validity  of  the  will 
and  codicils  ought  not  to  be  allowed  to  stand.  This  being  the 
case,  the  issue  must  be  refused :  Boyer's  Will,  13  Phila.  264 ; 
Wainwright's  Ap.,  89  Pa.  220 ;  Harrison's  Ap.,  100  Id.  468 ; 
Eddey's  Ap.,  109  Id.  406 ;  Knauss's  Ap.,  114  Id.  10 ;  Herster 
V.  Herster,  122  Id.  239. 

The  decision  of  the  register  in  refusing  the  issue  is  affirmed, 
and  he  is  directed  to  admit  to  probate  the  will  of  testator,  dat- 
ed Oct.  4, 1890,  and  the  two  subsequent  codicils." 

Contestants  appealed. 

Error  assigned  was  the  dismissal  of  appeal. 

Edward  A.  Anderson  and  F.  Carroll  Brewster^  for  appel- 
lants, cited  Schvrilke's  Ap.,  100  Pa.  628 ;  Knauss's  Ap.,  114  Pa. 
10 ;  Herster  v.  Herster,  116  Pa.  612. 

Joseph  M.  Pile^  Richard  P,  White  and  Charles  J,  Sharkey^ 
with  him,  for  appellees,  cited  Sharp's  Ap.,  184  Pa.  492 ;  Card- 
well's  Est.,  28  W.N.  C.  291. 

Per  Cubiam,  January  25, 1892. 

We  quite  agree  with  the  learned  judge  of  the  orphans'  court 
that  the  register  was  right  in  refusing  the  issue  prayed  for,  and 
that,  from  the  evidence  presented  by  the  caveators  alone,  it 
sufficiently  appears  that  a  verdict  against  the  validity  of  the 
will  and  codicils  should  not  be  permitted  to  stand.  The  issues, 
that  the  testator  had  not  sufficient  testamentary  capacity,  and 
that  his  will  was  the  result  of  undue  influence,  are  not  sustain- 
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ed  by  the  evidence.  There  was,  at  most,  but  a  scintilla,  not 
sufficient  to  sustain  a  verdict  against  the  will.  A  discussion 
of  some  300  pages  of  testimony  would  be  as  uninteresting  as 
useless. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


Goldbeck  v.  Kensington  National  Bank,  Appellant. 

statute  of  frauds — Consideration — Contract. 

An  oral  afj^reement  was  entered  into  between  the  plaintiffs  in  a  judgment 
and  a  bank  to  which  they  assigned  the  judgment  as  collateral  security, 
that  if  the  defendant's  land  should  be  sold  under  execution,  the  bank 
should  in  order  to  lessen  the  expenses  of  the  sale,  bid  up  the  price  to  a 
stipulated  sum  or  give  the  plaintiffs  credit  for  that  amount  on  the  debt 
secured  by  the  judgment.  The  bank  bid  in  the  land  at  a  nominal  sum^ 
the  plaintiffs  refraining  from  bidding.  Held,  that  the  agreement  was  not 
within  the  statute  of  frauds,  and  that  it  was  based  upon  sufficient  consid- 
eration. 

Batiflcation^Banka^President, 

In  such  a  case  if  the  bank  purchases  the  property  at  the  sheriff's  sale 
and  afterwards  sells  it  and  appropriates  the  profits,  it  will  not  bo  per- 
mitted to  question  the  authority  of  the  president  of  the  bank  in  making 
the  agreement. 

Payment — Joint  debtors.^ 

A  payment  made  by  one  of  several  joint  debtors  inures  to  the  benefit  of 
all  the  debtors  as  a  credit  upon  the  debt. 

Argued  Jan.  8, 1892.  Appeals,  Nos.  446,  447  and  448,  Jan. 
T.,  1891,  by  defendant,  from  decree  of  C.  P.,  No.  2,  June  T., 
Nos.  395,  396  and  627,  dismissing  exceptions  to  the  master's 
reports  on  three  bills  in  equity.  Before  Paxson,  C.  J.,  Stbr- 
BETT,  Green,  McCollum,  Mitchell  and  Heydrick,  J  J. 

Bills  in  equity  by  John  H.  Goldbeck,  Charles  F.  Goldbeck 
and  Henry  L.  Goldbeck,  against  the  Kensington  National 
Bank  of  Philadelphia  and  others.  The  cases  were  referred  to 
John  M.  Yanderslice,  E^q.,  as  examiner  and  master,  from 
whose  reports  the  facts  appear  as  stated  in  the  opinion  of  the 
court  below.  Exceptions  to  the  master's  reports  were  dis- 
missed by  Pennypacker,  J.,  in  the  following  opinion : 

**  In  the  early  part  of  the  year  1878,  Charles  F.  Goldbeck 


147 
203 


"267 
«  10 


Digitized  by  LjOOQ IC 


268     GOLDBECK  v.  KENSINGTON  N.  BK.,  Appellant. 

OpiDion  of  Court  below.  [147  Pa. 

was  indebted  to  the  Kensington  National  Bank  in  the  sum  of 
about  $47,000,  for  which  he  had  given  promissory  notes  indoi-s- 
ed  by  John  H.  Goldbeck  and  Henry  L.  Goldbeck.  In  order 
to  secure  the  indorsers,  Charles  F.  Goldbeck  confessed  a  judg- 
ment to  them  for  $50,000,  which  was  entered  of  record  in  court 
of  common  pleas  No.  3,  in  September  Term,  1877,  and  was  a 
lien  upon  a  brewery  owned  by  him,  wherein  he  conducted  busi- 
ness, and  where  he  had  a  large  amount  of  personal  property. 
Upon  the  brewery  were  mortgage  liens  to  the  amount  of  about 
$60,000,  prior  to  that  of  the  judgment.  John  H.  and  Henry 
L.  Goldbeck  marked  this  judgment  to  the  use  of  the  bank  as 
collateral  security  for  its  claim  upon  the  promissory  notes. 
The  bank  issued  execution  upon  the  judgment  and  sold  the 
personal  property,  realizing  from  it  $10,562.33.  The  real  es- 
tate was  then  levied  upon  and  sold  by  the  sheriff,  and  was  pur- 
chased by  the  bank  for  $1,000.  It  was  sold  by  the  bank  about 
December,  1884,  for  $90,000.  The  bank  also  received  from 
the  Goldbecks  thirty-one  shares  of  its  own  stock  on  October  2, 
1878,  valued  in  a  settlement  made  between  them  at  $1,798. 

"  The  master  has  allowed  an  absolute  credit  of  $27,000  to  the 
Goldbecks  on  account  of  the  indebtedness,  by  virtue  of  an 
agreement  alleged  to  have  been  made  between  John  H.  Gold- 
beck and  Mr.  Landell,  the  then  president  of  the  bank,  to  the 
efifect  that  in  order  to  lessen  the  expenses  of  the  sheriff's  sale 
the  property  should  be  bought  by  the  bahk  at  a  nominal  figure ; 
that  the  Goldbecks  should  make  no  bid,  and  that  they  should 
be  given  a  credit  of  at  least  that  amount. 

"  This  finding  of  the  master  raised  one  of  the  two  principal 
questions  in  contention  between  the  parties. 

"  John  H.  Goldbeck  testifies,  on  page  34  of  the  master's  report : 

'A.  The  bank  was  to  bid  that  property  up  to  $27,000  if  a 
stranger  would  bid  on  it,  and  if  it  would  not  bring  $27,000  it 
would  allow  $27,000  on  the  bank  account. 

'  Q.  And  then  it  was  to  be  the  bank's  entirely  ?  What  was 
to  be  the  result  if  the  bank  was  to  allow  you  $27,000  ?  A.  They 
would  have  a  cheap  property. 

*  Q.  They  were  to  allow  you  $27,000  ;  that  is  all  ?    A.  Yes. 
'  Q.  This  is  the  real  estate  you  were  talking  about?    A.  Yes, 

sir. 

*  Q.  Then  you  say,  if  they  were  willing  to  allow  a  credit  of 
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$27,000,  that  was  all  it  was  to  cost  the  bank?  A.  It  would 
clear  us,  clear  the  debt,  pay  the  notes." 

Henry  L.  Goldbeck  testifies,  page  45 : 

•Q.  What  arrangement  did  you  make  with  Mr.  Landell? 
A.  I  made  the  an*angement  that  the  bank  would  buy  in  the 
property  under  the  judgment ;  one  was  to  be  bought  in  after 
the  other ;  first  the  personal,  then  the  real  estate. 

*Q.  What  credit  was  the  bank  to  giv#  you?  A.  $27,000 
on  the  one  brewery ;  the  one  next  to  the  corner. 

^  This  witness  also  testified  that,  at  a  subsequent  period,  the 
cashier  of  the  bank  gave  him  a  statement  upon  a  sheet  of  fools- 
cap paper,  afterwards  mislaid,  on  which  was  a  credit  for  the 
$27,000.  There  was  evidence  that  a  firm  of  Eble  &  Herter 
had  agreed  before  the  sheriff's  sale  to  buy  from  the  bank  a  por- 
tion of  the  real  estate  for  the  sum,  over  and  above  the  mortgage 
upon  it,'  of  $27,000 ;  and  from  the  minutes  of  the  board  of 
directors  of  the  bank  of  December  13,  1878,  it  appeared  that 
a  resolution  was  passed  authorizing  the  president  ^  to  buy  the 
brewery  property,'  and  '  to  bid  for  the  same  enough  to  cover 
the  seveittl  mortgages,  amounting  to  $60,000,  and  the  balance 
of  the  indebtedness  due  to  the  bank  by  the  said  Charles  F. 
Goldbeck,'  etc.  John  H.  Goldbeck  testified  that  the  real  es- 
tate was  woi*th  at  the  time  about  $90,000,  and  it  would  seem 
from  this  resolution  that  the  valuation  put  upon  it  by  the  bank 
was  not  far  from  the  same  figure.  There  is  consequently  noth- 
ing improbable  in  the  alleged  terms  of  the  agreement,  and  it 
cei-tainly  was  to  the  interest  of  the  Goldbecks  to  see  that  the 
property  was  not  sacrificed  for  the  comparatively  small  sum  of 
$1,000,  and  of  the  bank  to  get  the  title  with  as  little  expense 
as  possible.  There  is  sufficient  and  direct  testimony  as  to  the 
existence  of  the  agreement,  and  it  would  seem,  therefore,  that 
this  finding  of  fact  by  the  master  ought  not  to  be  disturbed. 

"  It  is  contended  on  behalf  of  the  bank,  that  the  agreement 
to  allow  a  credit  in  any  event  of  $27,000,  if  made,  not  being 
in  writing,  was  within  the  statute  of  frauds ;  that  the  president 
of  the  bank;  had  no  authority  to  make  it,  and  that  it  was  with- 
out consideration.  The  master  has  found  that  this  an*ange- 
ment  was  collateral  to,  and  in  fact  a  part  of,  the  original 
agreement  for  the  transfer  of  the  judgment.  When  it  was 
made  does  not  appear  definitely  in  the  testimony,  but  John  H. 
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Goldbeck  says,  page  50,  that  it  was  after  the  judgment  had 
been  transferred  and  before  the  sale  by  the  sheriff.  If  the 
finding  of  the  master  that  it  was  a  part  of  the  original  agree- 
ment be  correct,  and  we  are  inclined,  upon  an  examination  of 
all  of  the  evidence,  to  conclude  that  it  was  a  part  of  a  plan  for 
the  utilization  of  the  judgment  for  the  benefit  of  all  of  the  par- 
ties, they  then  being  upon  terms  of  entire  friendship  and  good 
will,  the  subject-matter  of  the  agreement  was  not  real  estate, 
but  a  judgment  which  was  in  effect  sold  for  a  valuable  consid- 
eration. Neither  John  H.  nor  Henry  L.  Goldbeck  had  any 
interest  in  the  real  estate.  What  they  had  was  a  judgment, 
which  was,  it  is  true,  a  lien  upon  the  real  estate,  and  for  the 
use  of  it  by  the  bank  they  were  to  receive  a  credit  upon  ac- 
count of  their  indebtedness  of  $127,000.  If  this  interpretation 
of  the  transaction  be  correct,  the  statute  of  frauds  has  no  ap- 
plication, and  the  question  of  want  of  consideration,  which 
only  arises  if  it  were  a  later  and  independent  contract,  disap- 
pears. Whether  the  resolution  of  the  directors,  instructing 
the  president  of  the  bank  to  bid  the  property  up  to  an  amount 
sufficient  to  cover  the  mortgages  and  the  indebtedness,  gave 
him  authority  to  make  the  agreement  or  not,  the  acceptance 
of  the  judgment,  its  use  for  the  purpose  of  selling  the  personal 
and  real  property,  the  purchase  of  the  realty  and  its  subsequent 
sale,  amounted  to  the  i*atification  of  the  terms  upon  which  the 
judgment  was  obtained  and  used.  It  is  now  too  late  to  raise 
the  question  of  the  authority  of  the  officers  of  the  bank. 

"  At  the  time  of  the  purchase  by  the  bank  of  the  brewery,  among 
the  mortgages  making  up  the  sum  of  $60,000  was  one  for  $14,000, 
which  had  been  given  in  1877  by  Charles  F.  Goldbeck  to  Henry 
L.  Goldbeck,  and  had  been  assigned  by  the  latter  to  his  father- 
in-law,  Jacob  Schoening,  as  a  collateral  security  for  certain  in- 
debtedness due  by  him.  Henry  L.  Goldbeck  procured  the  satis- 
faction of  this  mortgage,  and  Schoening  and  the  bank  entered 
into  a  written  agreement  for  the  purpose,  October  6, 1882,  which 
set  foi-th,  inter  alia,  that  the  bank  should  release  Henry  L. 
Goldbeck  ^  from  all  his  indebtedness  to  the  said  bank,  provided 
that  nothing  herein  contained  shall  be  construed  as  releasing 
John  H.  Goldbeck  or  Charles  F.  Goldbeck,  who  are  also  par- 
ties to  said  notes.'  At  the  same  time  John  H.  and  Charles 
F.  Goldbeck  gave  a  written  statement  to  the  bank  that  they 
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had  received  notice  of  and  assented  to  the  release  of  Henry  L. 
Goldbeck,  and  agreed  that  it '  shall  not  in  any  manner  be  con- 
straed  to  operate  as  a  discharge  of  our,  or  either  of  our,  liabil- 
ity upon  said  promissory  notes,  but  on  the  contrary,  our  re- 
sponsibility shall  remain  unaffected  because  of  the  existence 
of  said  release  and  agreement.'  The  master  allowed  this  pay- 
ment of  $14,000  with  interest,  as  a  credit  to  all  of  the  defend- 
ants, and,  in  so  finding,  we  think  he  was  entirely  right.  An 
actual  payment,  such  as  this  was  in  substance,  made  by  one  of 
the  debtors,  must  enure  to  the  benefit  of  all  of  them,  or  other- 
wise the  same  debt  might  be  recovered  as  many  times  as  there 
were  debtors.  The  purpose  of  the  agreement  of  October  6, 
1882,  was  to  preserve  the  liability  of  the  other  two  debtors  ;  it 
was  not  to  determine  the  amount  of  that  liability.  It  was  to 
enable  the  bank  to  recover  against  them  any  balance  which 
may  have  remained  due.  To  hold  that  it  was  meant  to  re- 
quire that  the  remaining  debtors  should  pay  a  second  time 
what  had  already  been  paid  by  one  of  them,  would  be  to  con- 
strue woixis,  of  a  different  and  entirely  sensible  purport,  in 
such  a  way  as  to  do  manifest  injustice. 

"  The  master,  upon  making  a  calculation  of  the  amount  of 
the  indebtedness  as  it  originally  existed,  with  the  interest,  and 
of  these  items  of  credit,  with  the  interest,  has  found  that  the 
bank  has  been  overpaid,  as  of  the  date  of  filing  his  report,  by 
the  sum  of  $3,177.08,  and  has  recommended  a  decree  award- 
ing this  sum  to  Schoening  as  assignee  of  Henry  L.  Goldbeck. 
Upon  the  argument,  however,  the  claim  to  this  sum  was  waived 
by  Schoening  and  the  Goldbecks,  which  relieves  the  court 
from  the  necessity  of  considering  the  items  of  charge  and 
countercharge  with  respect  to  the  real  estate  while  in  the 
hands  of  the  bank. 

*'*'  The  exceptions  to  the  master's  report  are  dismissed  and 
the  report  confirmed." 

Defendant  appealed. 

Error  assigned  was  the  dismissal  of  the  exceptions. 

JF.  Cooper  Shapley^  for  appellant. 

William  W.  Wiltbank^  Albert  E.  Peterson  with  him,  for  ap- 
pellees. 
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Pbb  Curiam,  January  26, 1892. 

We  affirm  the  decree  in  each  of  the  above  appeals  upon  the 
opinion  of  the  learned  judge  of  the  court  below,  and  said  ap- 
peals are  dismissed  at  the  costs  of  the  respective  appellants. 


Krug  V.  German  Fire  Insurance  Co.,  Appellant. 


282 
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Fire  insurance — Breach  qf  policy — Single  violation, 

A  single  biief  violation  of  the  terms  of  a  policy  of  fire  insurance,  for 

B  30  ST!  1^9  ^^®  necessary  work  incidental  to  the  preservation  of  the  property  insured, 
will  not  be  considered  a  breach  of  a  condition  which  prescribes  the  use  of 
the  premises. 

Use  of  premises  for  storage  purposes  only, 

A  policy  of  fire  insurance  on  a  canning  house  and  on  machinery  and 
canned  goods  contained  therein,  provided  that  the  premises  should  not  be 
occupied  for  any  purpose  other  than  storage.  Five  days  after  the  can- 
ning season  had  ended  and  the  policy  had  been  renewed,  a  fire  was  built 
in  the  furnace  under  the  engine  on  the  premises,  to  blow  out  the  water 
from  the  boiler  and  pipes.  On  the  same  evening  the  premises  were  de- 
stroyed by  fire :  Held,  that  the  policy  was  not  rendered  void  by  building 
the  fire. 

Argued  Jan.  13,  1892.  Appeal,  No.  166,  July  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  1  of  Philadelphia  Co., 
March  T.,  1890,  No.  93,  sustaining  exceptions  to  report  of  ref- 
eree. Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Williams, 
McCoLLUM,  Mitchell  and  Heydrick,  JJ. 

Assumpsit  by  Frank  Krug  to  use  of  James  M.  Bowling  &  Co. 
against  The  German  Fire  Insurance  Company  of  Philadelphia, 
,on  a  policy  of  fire  insurance.  The  case  was  referred  by  agree- 
ment to  R.  C.  Dale,  Esq.,  under  the  Act  of  May  15, 1874. 
The  referee  reported  in  favor  of  the  defendant.  Exceptions 
to  the  report  were  sustained  and  judgment  entered  in  favor  of 
the  plaintiff.  Defendant  appealed.  The  facts  appear  in  the 
opinion  of  the  Supreme  Court. 

ErrovB  assigned  were  (1,  2)  the  sustaining  and  not  overrul- 
ing the  exceptions  ;  (3,  4)  the  entry  of  judgment  for  plaintiff 
and  not  for  defendant. 

Menry  N.  Pavl^  for  appellant,  cited  Lebanon  Mut.  Fire  Ins. 
Co.  V.  Erb,  112  Pa.  149  ;  Houghton  v.  Ins.  Co.,  8  Met.  (Mass.) 
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114 ;  Doud  V.  Ins.  Co.,  141  Pa.  47 ;  Titus  v.  Glens  Falls  Ins- 
Co.,  81  N.  Y.  410. 

Oha%.  A.  Lagen  of  Lagen  ^  iTQeoghegan  and  William  Pinh- 
ney  Whyte^  of  Baltimore,  who  was  permitted  to  speak,  pro  hac 
vice,  for  appellees. 

Per  Curiam,  January  26, 1892. 

The  plaintiff  brought  this  suit  in  the  court  below  upon  a 
policy  of  insurance  issued  by  the  defendant  company,  whereby 
he  was  insured  by  loss  against  fire,  for  six  months,  from  twelve 
o'clock  noon,  April  10, 1889,  to  twelve  o'clock  noon,  Oct.  10, 
1889,  upon  "frame  building  and  shedding  attached  thereto, 
known  as  canning  house,"  and  on  machinery,  canned  goods, 
etc.,  contained  therein.  On  the  face  of  said  policy  was  indorsed 
the  following :  "  It  is  understood  and  agreed  that  this  policy 
shall  be  void  and  of  no  effect  in  case  the  premises,  herein  de- 
scribed, shall  be  occupied  for  any  purpose  other  than  storage." 
This  policy  was  renewed  by  indorsement,  dated  Oct.  10,  1889, 
for  six  months  from  the  date  of  said  indorsement. 

The  factory  was  operated  as  a  canning  factory  during  the 
entire  canning  season  of  1889,  work  having  commenced  in  July 
of  that  year,  and  not  having  ceased  until  Oct.  10.  On  that 
day  all  the  hands  employed  were  discharged  except  two  or 
three.  On  Tuesday,  Oct.  15,  a  fire  was  built  in  the  furnace 
under  the  engine,  which  was  upon  the  premises,  for  the  pur- 
pose of  blowing  out  from  the  pipes  and  boiler  the  water  which 
had  remained  there  since  the  preceding  Thursday.  At  ten 
o'clock  that  night  the  premises  were  destroyed  by  fire. 

The  company  refused  to  pay,  on  the  ground  that  there  had 
been  a  violation  of  the  condition  of  the  policy,  which  provided 
that  it  should  be  void  in  case  the  premises  were  occupied  other- 
wise than  for  storage.  At  the  time  the  fire  occurred,  and  for 
gome  days  previous  thereto,  the  premises  had  been  occupied 
for  storage  purposes  only.  All  that  was  done  after  that  date 
was  the  clearing  up  and  the  cleaning  of  the  premises  after  the 
work  of  the  season  was  over.  The  fire  was  merely  built,  as 
before  stated,  to  empty  the  boiler  and  pipes  of  water,  and  to 
prevent  their  freezing  during  the  winter,  when  the  building 
was  to  be  used  exclusively  as  a  place  of  storage  for  the  goods 
manufactured  during  the  summer.  A  fire  for  such  purpose 
Vol.  cxLvn — 18 
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would  be  no  more  a  violation  of  the  condition  of  the  policy 
than  a  fire  left  to  warm  the  men  in  charge  of  it  during  the  cold 
weather.  A  policy  provides  for  the  continued  usual  condition 
of  the  premises.  A  single  brief  violation  of  the  terms  of  the 
policy  for  the  necessary  work,  incidental  to  the  preservation 
of  the  property  insured,  will  not  be  considered  a  breach  of  a 
condition  which  prescribes  the  use  of  the  premises.  In  Mears 
V.  Humboldt  Ins.  Co.,  92  Pa.  16,  the  policy  forbade  the  keeping 
of  benzine  on  the  premises.  With  proper  caution,  the  insured 
took  and  used  benzine  on  the  premises  insured,  for  the  purpose 
of  cleaning  machinery,  and  it  was  held  that  the  words,  ^'  keep 
or  have,"  were  intended  to  prevent  the  permanent  and  habitual 
storage  of  the  prohibited  articles,  and,  that  taking  them  on  the 
premises  for  the  purpose  of  cleaning  the  machinery,  was  not 
embraced  within  the  meaning  of  these  words.  It  was  said,  in 
the  opinion  of  the  court :  "  It  would  be  straining  a  point  to 
«ay,  that  bringing  a  prohibited  article  upon  the  premises  upon 
a  single  occasion,  and  for  the  sole  purpose  of  cleaning  the 
machinery,  was  keeping  or  having  it  there  within  the  meaning 
of  the  policy." 

We  think  there  is  no  merit  in  the  contention,  that  the  clean- 
ing of  the  premises,  and  building  the  fire  on  Oct.  16,  was  a 
continuation  of  the  business,  which  had  been  carried  on  during 
the  summer,  and  which  had  ended  on  Oct.  10.  We  are  of 
opinion  that  judgment  was  properly  entered  for  the  plaintiff. 

Judgment  affirmed. 


Griffith's  Estate.     Nagle's  Appeal. 

Trusts  and  trustees — Board  and  maintenance, 

A  trustee  who  took  into  his  family  to  board  the  cestui  que  trust  who  was 
his  half  brother,  and  an  imbecile  and  invalid,  is  entitled  to  a  reasonable 
credit  in  his  account  for  board  and  maintenance,  where  the  cestui  que 
trust  had  an  ample  estate  for  his  support,  but  needed  personal  attention 
and  care. 

Allowance  for  board  of  a  nurse. 

In  such  a  case  it  is  also  proper  to  allow  the  trustee  credit  for  the  board 
of  an  aunt  of  the  cestui  que  trust  who  had  long  acted  as  his  nurse,  and 
whose  services  were  absolutely  necessary  for  his  health  and  comfort. 
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Interest — Investing  trust  funds. 

A  trustee  should  not  be  charged  with  interest  from  the  date  of  the  re- 
ceipt of  the  moneys,  but  only  from  a  reasonable  time  elapsed  thereafter, 
and  only  upon  balances  of  cash  unnecessarily  kept  in  hand. 

Payments  for  support  of  cestui  que  trust  out  of  principal 
Where  a  deed  of  trust  does  not  provide  either  expressly  or  by  necessary 
implication  that  the  sums  necessary  for  the  support  of  the  cestui  que  trust 
should  be  paid  exclusively  out  of  income,  such  sums  may  be  paid  out  of 
the  principal. 

Argued  Jan.  11,  1892.  Appeal,  No.  83,  July  T.,  1891,  by 
Mary  A.  G.  Nagle,  from  decree  of  C.  P.  No.  4,  Sept.  T.,  1876, 
No.  219,  dismissing  exceptions  to  an  auditor's  report.  Before 
Paxson,  C.  J.,  Stbrrbtt,  Green,  Williams,  McCollum, 
Mitchell  and  Hbydrick,  JJ. 

On  January  13,  1890,  the  account  of  Andrew  J.  Griffith, 
trustee  of  the  estate  of  James  C.  Griffith,  was  referred  to 
George  O.  Horwitz,  Esq.,  as  auditor.  From  the  testimony 
taken  before  the  auditor,  the  facts  appeared  as  stated  in  the 
opinion  of  the  court  below. 

The  accountant  filed  the  following  exceptions  to  the  audi- 
tor's report : 

"8.  The  learned  auditor  erred  in  finding  that  under  the 
deed  of  trust  the  trustee  had  no  right  to  apply  the  corpus  of 
the  estate  towards  the  maintenance  of  the  cestui  que  trust, 
but  enjoyed  only  the  power  'to  receive  the  rents,  issues  and 
profits  of  the  said  property  granted  by  the  will  of  his  father 
aforesaid,  and  all  of  his  other  property,  and  pay  to  the  said 
James  0.  Griffith  such  sum  or  sums  as  may  be  necessary,  in  the 
judgment  of  the  said  Louisa  C.  Griffith,  for  the  comfortable 
aud  proper  maintenance  and  support  of  the  said  James  C. 
Griffith.' 

"4.  The  learned  auditor  erred  in  finding:  First. — That 
the  trustee  should  be  surcharged  with  all  the  principal  moneys 
received  from  this  estate,  and  which  he  had  no  right  to  touch. 
Second. — That  interest  should  be  calculated  thereon  at  the 
rate  of  six  per  cent  per  year  from  the  date  that  each  sum  came 
into  his  hands. 

"  5.  The  learned  auditor  erred  in  disallowing  the  credit  of 
$4,374.01,  claimed  by  the  trustee  for  the  board  and  washing  of 
Miss  Clevenger. 
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^'  8.  The  learned  auditor  erred  in  finding  that  there  was  ab- 
solutely no  evidence  that  James  C.  Griffith  expected,  wished 
or  knew  that  he  was  paying  for  his  aunt's  board  or  washing." 

Thaybb,  p.  J.  filed  tiie  following  opinion: 

"  On  May  10,  1866,  James  C.  Griffith,  for  the  reason  re- 
cited in  the  deed  of  trust  which  he  then  executed,  viz.,  that 
he  felt  himself  to  be  feeble  both  in  mind  and  body,  and  was 
apprehensive  that  his  estate,  if  managed  by  himself,  might  be 
wasted  and  lost,  granted  and  conveyed  his  said  estate,  which 
at  that  time  appears  to  have  been  of  the  value  of  about  eleven 
or  twelve  thousand  dollars,  to  his  mother,  Louisa  C.  Griffith 
(his  father  being  then  dead)  in  fee.  In  trust,  however,  that 
she  receive  the  rents  and  profits,  and  collect  all  outstanding 
claims  and  debts,  invest  and  reinvest  the  same  at  her  pleasure, 
and,  after  deducting  her  reasonable  costs  and  charges,  shall 
pay  to  the  said  James  C.  Griffith,  each  and  every  year,  and 
as  often  as  he  may  need  the  same,  such  sum  or  sums  as  may 
be  necessary,  in  the  judgment  of  the  said  Louisa  C.  Griffith, 
for  the  comfortable  and  proper  maintenance  of  the  said  James 
C.  Griffith,  and  invest  the  residue  that  may  be  in  her  hands  in 
such  manner  as  in  her  judgment  may  be  most  advantageous 
for  the  said  James  C.  Griffith,  the  property  on  his  death  to  be 
subject  to  his  disposal  by  last  will  and  testament,  and  in  de- 
fault thereof  to  go  to  his  heirs-at-law. 

"  Louisa  C.  Griffith,  the  mother  and  trustee  of  James  C. 
Griffith  under  this  deed,  died  in  1870,  and  thereupon  James 
Morrell,  Jr.,  was  appointed  trustee  in  her  stead.  He  acted  as 
trustee  until  his  death,  September  28,  1876,  and  thereupon 
Andrew  J.  Griffith,  a  half  brother  of  James  C.  Griffith,  became 
trustee,  and  acted  in  that  capacity  until  the  death  of  James 
C.  Griffith,  the  cestui  que  trust,  in  April,  1888.  Andrew  J. 
Griffith,  the  trustee,  himself  died  before  the  settling  of  his  ac- 
count as  trustee,  and  the  account  which  is  now  the  subject  of 
examination  was  filed  by  his  executrix,  Mrs.  Jemima  Griffith. 
James  C.  Griffith  having  died  intestate,  his  only  heirs  were 
Andrew  J.  Griffith  (who  had  been  his  trustee)  and  Mrs.  Maiy 
A.  G.  Nagle.  They  became  entitled  to  his  estate  in  equal 
proportions.  The  trust,  it  will  be  perceived,  began  in  May, 
1866,  and  ended  with  the  death  of  the  cestui  que  trust,  in 
April,  1888.    It  lasted,  therefore,  nearly  twenty-two  years,  d\u> 
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ing  eleven  and  a  half  of  which  years  the  accountant,  Andrew 
J.  Griffith,  was  the  trustee. 

"  On  the  settlement  of  the  trust  account  of  Andrew  J. 
Griffith  before  the  auditor,  several  items  of  credit  which  were 
claimed  were  objected  to  by  the  counsel  for  Mrs.  Nagle.  It 
was  claimed  that  the  trustee  was  not  entitled  to  be  credited 
with  the  amount  charged  for  the  board  and  maintenance  of 
the  cestui  que  trust.  The  auditor  reported  that  the  sum 
charged  by  the  trustee  was  reasonable  and  just,  and  allowed 
it.  In  this  we  think  the  auditor  was  clearly  right.  It  was 
ai'gued  before  us  that  the  deed  of  trust  did  not  authorize  the 
trustee  to  support  the  cestui  que  trust,  but  only  to  pay  him 
such  sums  of  money  as  might  be  necessary  for  his  comfortable 
support.  We  are  not  impressed  with  the  force  of  this  argu- 
ment. James  C.  Griffith  resided  with  the  trustee.  He  had  an 
estate  of  his  own,  and  there  is  no  evidence  whatever  to  show 
that  he  expected  to  live  at  the  expense  of  the  trustee.  The 
latter  was  under  no  obligation  whatever  to  maintain  him  at 
his  own  cost,  nor  does  the  family  relation  give  rise  to  any  pre- 
sumption that  his  half  brother,  the  trustee,  undertook  to 
maintain  him  as  an  act  of  charity.  He  did  not  stand  in  need  of 
such  charity,  certainly,  having  property  sufficient  to  pay  for 
his  own  board  and  living.  He  did  stand  greatly  in  need  of 
the  trustee's  care  and  attention,  being  an  invalid  and  imbecile, 
and  it  was  for  that  reason  that  the  trustee  took  him  into  his 
own  family  to  live  with  him,  in  order  that  he  might  protect 
and  care  for  him  and  minister  to  his  wants  and  necessities. 
But  it  would  be  absurd  to  suppose  that  with  an  estate  suffi- 
cient to  maintain  himself  he  expected  to  be  supported  at  the 
expense  of  the  trustee.  There  is  no  evidence  of  any  such  un- 
dei'standing  on  the  part  either  of  the  trustee  or  the  cestui  que 
trust.  There  is  nothing  in  this  case  whatever  to  rebut  the 
presumption  of  an  implied  contract  and  obligation  on  the  part 
of  James  C.  Griffith  to  pay  for  his  board  and  maintenance.  In 
Curry  v.  Curry,  114  Pa.  S.  R.  367,  a  very  recent  case,  it  was 
held  that  in  all  cases,  except  that  of  parent  and  child,  there 
must  be  evidence,  other  than  relationship,  to  show  that  the 
creation  of  a  debt  under  such  circumstances  was  not  intended. 
The  rule  would  seem  to  be  that,  while  relationship,  other  than 
that  of  parent  and  child,  does  not  per  se  rebut  the  presump- 
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tion  of  a  promise  to  pay  under  such  circumstances,  yet  it  may, 
with  the  aid  of  other  evidence,  be  sufficient  to  rebut  it :  Hor- 
ton's  Appeal,  94  Pa.  62;  McConnell's  Appeal,  97  lb.  31; 
Welch's  Appeal,  1  Penny.  9;  Moyer's  Appeal,  112  Pa.  290; 
Ranninger's  Appeal,  118  Pa.  20.  In  the  absence  of  any  evi- 
dence whatever  to  show  that  the  trustee  was  to  board  and 
lodge  the  cestui  que  trust  at  his  own  expense,  and  in  view  of 
the  fact  that  the  cestui  que  trust  had  an  estate  of  his  own 
sufficient  for  that  purpose,  the  mere  facts  that  he  resided  in 
the  family  of  the  trustee  and  was  cared  for  by  him,  and  that  he 
was  his  half  brother,  are  not  sufficient  to  rebut  the  presump- 
tion of  an  implied  contract  to  pay,  and  to  throw  upon  the  trus- 
tee the  burden  of  his  support.  Nor  has  the  statute  of  limitations 
any  applicability  to  this  claim.  The  statute  does  not  run 
against  a  continuing  cause  of  action  like  this:  Barclay  v. 
Grove,  21  W.  N.  C.  202.  Nor  is  the  trustee  here  making  any 
claims  for  money  from  the  trust  estate.  His  position  is  simply 
this:  He  has  paid  himself  out  of  the  trust  estate  the  debt 
which  the  cestui  que  trust  owed  him  for  his  maintenance, 
and  now  asks  credit  for  the  payment  in  his  account.  That 
does  not  raise  any  question  of  the  statute  of  limitations. 

^'  A  claim  was  made  before  the  auditor  by  the  trustee,  also, 
for  the  board  of  Miss  Clevenger,  who  was  the  aunt  of  James 
C.  Griffith,  and  who  acted  in  the  capacity  of  nurse  and  con- 
stant attendant  upon  him  for  many  years,  and  up  to  the  time 
of  his  death.  Miss  Clevenger  had  always  lived  with  James 
C.  Griffith  and  his  mother,  and  devoted  her  life  to  taking  care 
of  him,  he  being  unable  to  take  care  of  himself.  She  was  iv- 
ing  with  him  at  his  boarding-house  in  Philadelphia  when  An- 
drew J.  Griffith  became  his  trustee.  Upon  the  removal  of  the 
trustee  and  cestui  que  trust  to  West  Pittston,  Miss  Clevenger 
accompanied  them.  She  had  always  been  James  C.  Griffith's 
nurse,  and  her  attendance  upon  him  seems  to  have  been  con- 
sidered necessary  to  his  health.  To  have  separated  him  from 
her  would  have  been  to  deprive  him  of  the  care  and  solace 
which  he  so  much  required  and  to  which  he  had  always  been 
accustomed.  That  she  accompanied  the  cestui  que  trust  to 
his  new  residence  with  the  trustee  in  West  Pittston  by  his  de- 
sire and  request,  although  not  expressly  proved,  may  be  fairly 
inferred  from  all  the  facts.     She  was  not  related  by  blood  to 
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the  trnstee,  and  there  is  no  reason  to  suppose  that  he  would 
have  made  her  an  inmate  of  his  family  except  for  the  neces- 
sity of  hei-  continued  care  and  attendance  upon  her  nephew, 
the  cestui  que  trust.  No  reason  is  apparent  why  he  should 
have  assumed  the  burden  of  her  maintenance.  The  evidence 
shows  that  the  cestui  que  trust  needed  the  constant  attend- 
ance of  a  nurse,  and  that  he  depended  altogether  upon  her 
for  assistance  in  the  commonest  offices  of  his  daily  life.  In- 
deed it  is  quite  clear  that  his  condition  was  such  that  he  could 
not  have  got  along  without  her,  or  some  other  nurse  in  her 
place.  She  was  his  aunt,  had  always  been  devoted  to  him, 
and  was  indispensable  to  his  comfort.  The  question  arises 
therefore  whether,  under  the  circumstances  which  I  have  re- 
lated, the  expense  incident  to  her  boarding  in  the  family  of 
the  trustee  should  be  borne  by  him,  or  paid  for  out  of  the  es- 
tate of  the  cestui  que  trust.  The  facts  appear  to  us  to  give 
rise  fairly  to  the  inference  of  an  understanding  and  implied 
contract  on  the  part  of  James  C.  Griffith,  that  the  expense  in- 
cident to  the  residence  of  Miss  Clevenger  in  the  family  of  the 
trustee — ^her  board — should  be  paid  for  out  of  his  estate.  She 
was  there  for  his  sole  benefit.  There  is  no  reason  to  suppose 
that  she  would  have  been  there  except  for  his  benefit.  Why 
should  the  trustee  be  called  upon  to  bear  the  expense  of  the 
board  and  lodging  of  Samuel  C.  Griffith's  nurse  when  he  had 
an  estate  sufficient  to  defray  that  expense  himself  ?  It  would, 
in  our  opinion,  be  extremely  unjust  under  the  circumstances, 
to  refuse  to  credit  the  trustee  with  the  expense  he  incurred  in 
boarding  Miss  Clevenger  while  she  was  engaged  in  nursing 
and  taking  care  of  James  C.  Griffith,  especially  in  view  of  the 
fact  that  the  only  efi^ect  of  throwing  this  burden  upon  the  trus- 
tee is  to  increase  the  distributive  share  of  his  estate  now 
claimed  by  the  other  distributee.  We  are  therefore  of  opinion 
that  this  credit  claimed  on  behalf  of  the  trustee  should  have 
been  allowed  by  the  auditor. 

"  We  think  the  auditor  was  right  in  disallowing  the  claim  for 
a  credit  of  91,119  for  care  and  nursing  bestowed  by  the  trus- 
tee upon  the  cestui  que  trust.  The  evidence  shows  that  the 
care  and  responsibility  of  nursing  and  attendance  upon  the 
sick  man  devolved  almost  entirely  upon  Miss  Clevenger,  and 
that  although  the  trustee  and  his  family  also  looked  after  him 
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occasionally,  the  service  thus  occasionally  rendered  was  not 
of  a  character  to  give  rise  to  any  implied  contract  that  they 
were  to  be  compensated  for  it. 

'^We  are  not  able  to  agree  with  the  conclusion  of  the  learned 
auditor  that  the  deed  of  trust  confined  the  trustee  in  his  nec- 
essary expenditures  'for  the  comfortable  and  proper  mainte- 
nance and  support '  of  the  cestui  qiie  trust  to  the  income  of 
the  estate.  To  put  this  construction  upon  the  deed  is  to  give 
it  a  very  narrow  and  unnecessary  construction,  a  construction 
not  at  all  demanded  by  the  language  of  the  instrument.  The 
deed  does  indeed  authorize  the  trustee  to  collect  the  rents, 
issues  and  profits  of  all  the  property  of  whatever  kind,  and 
to  collect  all  outstanding  claims  and  debts  due  to  James  C. 
Griffith,  and  to  invest  and  reinvest  the  same  at  his  pleasure, 
and  then  proceeds  to  say,  that  the  trustee  'after  deducting 
his  reasonable  costs  and  charges  shall  pay  to  the  said  James 
C.  Griffith,  each  and  every  year,  as  often  as  he  may  need  the 
same,  such  sum  or  sums  as  may  be  necessary,  in  the  judgment 
of  the  trustee,  for  the  comfortable  and  proper  maintenance 
and  support  of  the  said  James  C.  Griffith,  and  invest  the  res- 
idue that  may  be  in  his  hands,  at  such  times  and  in  such  sums, 
and  in  such  manner,  as,  in  his  judgment,  may  be  most  advan- 
tageous for  the  said  James  C.  Griffith.'  It  must  be  observed 
that  the  deed  does  not  say,  either  expressly  or  by  any  nec- 
essary implication,  that  the  sums  to  be  paid  for  the  suppoii;  of 
James  C.  Griffith  are  to  be  confined  to  the  income  of  the  es- 
tate, or  that  they  are  to  be  paid  exclusively  out  of  the  income. 
It  would  have  been  very  easy  to  have  said  that  if  it  was  in- 
tended. But  that  is  not  the  meaning  of  the  deed  by  any 
grammatical  construction  which  can  be  fairly  put  upon  it. 
The  language  is  simply,  in  effect,  that  the  trustee  shall  collect 
everything  due  and  coming  to  the  estate,  invest  it  at  his  pleas- 
ure and  pay  what  is  necessary  for  the  comfortable  support  of 
the  cestui  que  trust.  But  it  is  nowhere  said  that  the  payments 
shall  be  out  of  the  income  exclusively,  nor  is  that  the  natural 
and  plain  meaning  of  the  instrument.  If  the  allowances  there- 
for necessarily  exceeded  the  income  they  were  not,  on  that 
account,  in  contravention  of  the  deed.  Such  as  they  were, 
they  seem  to  have  been  entirely  necessary  and  proper  for  Mr. 
Griffith  in  the  circumstances  in  which  he  was  placed,  and  no 
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complaint  has  been  made  that  they  were  not.  The  argument 
against  this  construction,  founded  on  the  provision  in  the  deed 
that  the  property  in  case  of  his  decease  should  be  disposed  of 
in  accordance  with  his  will,  or  go  to  his  heirs,  has  little  force. 
It  amounted  to  a  mere  direction  that  what  might  then  remain 
of  the  estate  should  be  disposed  of  in  that  manner.  We  are, 
therefore,  of  the  opinion  that  there  is  nothing  in  this  point 
which  prevents  our  making  to  the  trustee  the  allowances  which 
are  justly  and  reasonably  due  to  him. 

"  The  calculation  of  interest,  we  think,  was  erroneous.  It 
seems  to  have  been  calculated  without  reference  to  the  dis- 
bursements made  by  the  trustee.  Now,  whether  interest  is 
chargeable  to  a  trustee,  depends  upon  whether  he  has  had  in 
his  hands  money  which  was  invested,  or  which  it  was  his  duty 
to  have  invested,  or  which  he  has  himself  used.  A  reasonable 
time  is  always  allowed  to  a  trustee  in  which  to  make  his  in- 
vestments. If  there  is  no  balance  of  income  in  hand,  there  is 
nothing  to  invest,  and  he  is  not  liable  for  interest.  The  trus- 
tee ought  not  to  have  been  charged  with  interest  from  the  date 
of  the  receipt  of  moneys,  but  only  from  a  reasonable  time 
elapsed  thereafter,  and  only  upon  balances  of  cash  unneces- 
sarily kept  in  hand.  A  trust  for  the  support  of  and  mainte- 
nance of  a  cestui  que  trust  necessarily  implies  that  a  sufficient 
amount  of  cash  is  to  be  kept  on  hand  to  supply  the  current 
wants  and  expenses  of  the  cestui  que  trust  from  time  to  time. 
Unle.ss  the  trustee  keeps  a  balance  of  cash  on  hand  dispropor- 
tioned  to  the  current  expenses  of  the  trust,  he  is  not  charge- 
able with  interest,  nor  is  he  chargeable  with  interest  on  small 
balances  on  band  which  cannot  readily  be  profitably  invested : 
Selleck's  Appeal,  16  W.  N.  C.  370.  In  order  to  ascertain  on 
what  amounts  interest  is  chargeable,  it  must  be  determined 
what  balances  were  unnecessarily  kept  on  hand  from  time  to 
time.  These  balances  are  to  be  ascertained,  of  course,  by  ref- 
erence to  the  disbursements  as  well  as  the  receipts.  If  bal- 
ances over  and  beyond  the  cash  necessary  to  be  kept  in  hand 
for  the  liquidation  of  the  current  expenditures  are  kept  on 
hand  an  unreasonable  length  of  time  without  being  invested 
by  the  trustee, he  is  chargeable  with  interest  on  such  balances, 
otherwise  not.     In  other  words,  if  an  estate  has  not  yielded 


Digitized  by  LjOOQ IC 


282  GRIFFITH'S  ESTATE. 

Opinion  of  Court  below — Opinion  of  tihe  Ck)urt.        [147  Pa. 

interest  a  trustee  is  not  chargeable  with  interest,  unless  he  has 
negligently  omitted  to  invest  or  has  used  the  money  himself. 

We  see  no  reason  to  doubt  that  the  commissions  allowed  by 
the  auditor  were  proper.  Five  per  cent  is  the  usual  allowance 
in  such  cases,  and  that  the  auditor  has  allowed  in  this  case. 
We  agree  with  him  that  no  such  mismanagement  of  the  es- 
tate by  the  trustee  has  been  shown  as  to  justify  a  denial  of 
the  usual  commissions.  The  exceptions  filed  on  behalf  of  the 
accountant,  numbered  respectively  Nos.  3,  4,  6  and  7,  are 
sustained.  The  remaining  exceptions  filed  on  behalf  of  the 
accountant  are  dismissed. 

^^  The  exceptions  filed  on  behalf  of  Mrs.  Nagle  are  dismissed. 

"  It  is  now  ordered  that  the  report  and  account  be  referred 
back  to  the  auditor,  with  instructions  to  restate  the  account 
in  accordance  with  the  principles  laid  down  in  this  decision." 

The  final  decree  of  distribution  of  April  18,  1891,  was  made 
conformably  thereto. 

Mary  A.  G.  Nagle  appealed. 

Error  assigned  was  the  dismissal  of  the  exceptions  as  above, 
quoting  them. 

B,  Frank  Clapp  and  David  W.  Sellers,  for  appellant. 

WiUiam  TF.  Wilibank,  Theodore  A.  Tack  with  him,  for  ap- 
pellee. 

Feb  Cubiam,  January  25, 1892. 

This  decree  is  affirmed  upon  the  opinion  of  the  learned  judge 
of  the  court  below,  and  the  appeal  dismissed  at  the  costs  of 
the  appellant. 
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Lafferty's    Estate.      Philadelphia    Mortgage    &    Trust 
Company's  Appeal. 

Guardian  and  ward-— Maintenance. 

A  grandmother,  guardian  of  a  minor  having  a  separate  estate,  if  in 
bumble  circumstances,  and  in  the  absence  of  evidence  showing  that  she 
took  and  maintained  the  minor  in  loco  parentis,  will  be  allowed  a  period- 
ical sum  for  the  past  support  of  the  minor. 

Argued  Jan.  14,  1892.  Appeal,  No.  20,  Jan.  T.,  1892,  by 
the  Philadelphia  Mortgage  &  Trust  Company,  administrator 
of  Maggie  L.  LafEerty,  a  minor,  now  deceased,  from  a  decree 
of  0.  C.  Phila.  Co.,  Jan.  T.,  1890,  No.  180,  dismissing  excep- 
tions to  adjudication.  Before  Paxson,  C.  J.,  Sterrbtt, 
Green,  Williams,  McCollum,  Mitchell  and  Heydrick,  J  J. 

On  February  11, 1891,  the  account  of  Sarah  Miller,  guardian 
of  Maggie  Lafferty,  deceased,  as  filed  by  the  Pennsylvania  Com- 
pany for  Insurance  on  Lives  and  Granting  Annuities,  was  called 
for  audit 

The  facts  appear  in  the  adjudication  filed  by  Hanna,  P.  J., 
which  was  as  follows: 

''The  matter  came  again  before  the  auditing  judge  upon 
exceptions  filed  to  his  former  re-adjudication.  After  the  ad- 
ditional testimony  submitted  and  argument  of  counsel,  he  has 
after  careful  consideration  reached  the  following  conclusion : 

"  The  effort  is  hereby  made  by  the  administrator  of  a  deceased 
minor  to  charge  the  estate  of  a  deceased  guardian  with  moneys 
of  the  minor's  estate  never  accounted  for  by  the  guardian  in 
her  lifetime. 

"  While  on  the  other  hand  the  personal  representatives  of  the 
deceased  guardian,  her  executors,  disclaim  all  knowledge  of  the 
receipt  by  their  testatrix  of  the  minor's  money,  and  allege  that 
no  claim  was  made  therefor  until  long  after  they  had  settled 
her  estate  in  March,  1882. 

"  And  at  the  same  time  the  parties  interested  as  heirs  at  law 
of  the  testatrix  allege  that  the  moneys  received  by  testatrix 
were  expended  by  her  for  the  benefit  of  her  ward,  that  the  lat- 
ter after  the  death  of  her  guardian  received,  and  enjoyed  the 
income  of  her  estate  during  her  lifetime,  and  furthermore  the 
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administrator  of  the  deceased  minor  is  concluded  from  making 
the  claim  by  the  laches,  or  failure  of  her  guardian  appointed  after 
the  death  of  testatrix  to  present  any  such  claim  against  the 
estate  of  the  deceased  guardian. 

"  The  facts  conceded  and  proved  appeared  to  be  that  Mar- 
garet Laflferty  was  the  granddaughter  of  Mrs.  Sarah  Miller. 

"  Her  father  died  in  1869  and  immediately  after  his  death, 
his  widow,  a  daughter  of  Mrs.  Miller,  took  her  infant  child  and 
went  to  reside  with  her  father  and  mother. 

"  They  were  people  of  moderate  circumstances.  The  minor's 
mother  endeavored  to  support  herself  and  child,  but  both  were 
evidently  mainly  supported  by  Mrs.  Miller,  who  kept  a  boaixiing- 
house  to  aid  in  the  support  of  herself  and  husband. 

"  She  was  a  sickly,  delicate  child,  and  was  supported  and 
cared  for  by  her  grandmother  Who  not  only  furnished  her  need- 
ful maintenance,  but  frequent  medical  attendance,  rendered 
necessary  from  her  weak  and  delicate  condition. 

"  At  this  time  the  minor  had  no  estate,  and  was  wholly  de- 
pendent upon  the  grandmother.  But  she  was  entitled  as  one 
of  the  heirs  of  James  Lafferty,  deceased,  to  an  interest  in  his 
real  and  personal  estate. 

"  In  J871  Mrs.  Miller  was  appointed  guardian  of  her  minor 
granddaughter.  In  1872  the  mother  of  the  minor  died,  leav- 
ing surviving  her  the  minor,  then  about  four  years  of  age. 

"In  the  same  year  Mrs.  Miller  was  awarded  the  sum  of 
$489.83  as  guardian  of  the  minor  from  the  estate  of  James 
Laflferty,  deceased.  The  minor  during  all  the  time  from  1869 
resided  with  her  grandmother,  and  was  supported  and  cared 
for  by  her. 

"  She  was  a  weak  and  sickly  child  and  needed  frequent  med- 
ical attendance,  which  was  also  furnished  by  her  grandmother. 

"  Some  three  years  afterward  in  November,  1875,  Mrs.  Mil- 
ler received  the  further  sum  of  $1,461.98,  as  guardian  of  the 
minor,  being  the  latter's  share  of  the  real  estate  of  said  James 
Laflferty  sold  in  proceedings  in  partition. 

"  The  minor  continued  to  reside  with  her  grandmother,  who 
furnished  her  with  her  support  and  maintenance,  sent  her  to 
school,  and  as  stated,  provided  her  with  frequent  medical  at- 
tendance. While  at  the  same  time  she  was  still  obliged  to 
support  heiBolf  and  husband  by  keeping  a  boarding-house. 
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"  In  1875  the  minor  was  about  seven  years  old ;  she  still 
remained  with  her  grandmother,  cared  for  and  supported  by 
her  until  1879,  when  her  grandmother  died. 

"  After  her  death  it  was  found  that  Mrs.  Miller  by  her  will 
bequeathed  all  her  estate  in  trust  to  her  husband  during  his 
life,  with  remainder  in  trust  for  her  granddaughter,  the  minor^ 
to  be  paid  to  her  if  she  attained  her  majority. 

^^  The  husband  took  against  the  will,  and  was  paid  his  share 
while  the  remaining  share  of  the  estate  was  awarded  to  the 
trustee  for  the  minor.  The  minor  resided  with  her  grandfather 
who  supported  her  with  the  income  paid  him  by  the  trustee. 

"In  1882  he  died,  and  on  June  10, 1882,  Jos.  Walsh  was  ap- 
pointed guardian  of  the  minor.  The  total  income  was  paid 
over  to  him  for  the  support  of  the  minor  from  that  time  until 
December  26, 1889,  when  the  minor  died,  still  in  her  minority, 
unmarried  and  without  issue.  This  was  a  period  of  ten  years 
and  two  months  subsequent  to  the  death  of  the  guardian. 

"  And  during  this  time  the  income  of  the  deceased  guardian's 
estate  had  been  paid  for  the  benefit  of  the  minor,  the  amount 
thus  paid  from  June  10, 1882,  to  December  26,  1889,  seven 
years  and  a  half,  being  $1,930. 

"And  also  during  this  period  the  guardian  of  thq  minor 
never  required  the  executor  of  the  deceased  guardian  to  ren- 
der any  account  of  the  minor's  estate  received  by  her  in  her 
lifetime. 

"  The  question,  however,  is  can  the  administrator  of  the  de- 
ceased minor  now  render  the  estate  of  the  deceased  guardian 
liable  for  the  moneys  received  by  her.  And  this  is  to  be  de- 
termined by  the  further  question  whether  the  minor  if  now 
living  and  of  lawful  age  could  render  her  deceased  guardian 
liable. 

"  A  father  is  bound  primarily  to  support  his  children,  even 
though  they  possess  a  separate  estate.  This  is  well  settled 
both  in  England  and  in  this  country.  Schouler  on  Donees, 
826.  But  if  unable  to  do  so  then  he  may  have  an  allow- 
ance for  the  purpose  out  of  their  separate  estate.  But  as 
to  a  mother  she  is  not  charged  with  the  duty  of  maintaining 
her  children  where  they  have  a  separate  estate.  She  is  nut 
entitled  to  claim  the  earnings  of  her  children  and  consequently 
is  not  bound  to  use  her  separate  estate  for  their  support,  etc. 
Shearer's  Est.,  41  Leg.  Int.  125. 
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"  She  may  be  allowed  for  past  maintenance.  Pen  nock's 
Est.,  11  Phila.  75.  But  not  where  it  appears  she  never  in- 
tended to  make  any  charge  for  their  support,  etc. 

"  If  this  be  the  case,  a  fortiori,  a  grandmother,  guardian  of  a 
minor  who  has  a  separate  estate,  if  in  humble  circumstances 
and  in  the  absence  of  evidence  showing  she  took,  retained  and 
maintained  her  minor  grandchild  in  loco  parentis,  would  be 
allowed  not  only  a  periodical  allowance  for  the  future  support 
of  the  minor,  but  also  for  the  past  support.  And  what  the 
court  may  grant  in  the  first  instance  it  may  subsequently  ap- 
prove and  confirm. 

"  In  this  case,  the  infant  minor  was  in  the  care  and  under 
the  maintenance  of  her  grandmother  for  fully  three  years  be- 
fore the  latter  received  any  money  belonging  to  her  estate. 
This  sum  was  $489.83,  and  without  deducting  any  claims  for 
counsel  fees,  court  costs,  commissions,  etc.,  due  to  the  guar- 
dian ;  as  it  would  average  one  hundred  and  sixty  doUare  per 
annum,  it  is  not  unreasonable  to  presume  the  court  would  ap- 
prove an  allowance  to  the  minor  of  this  sum  for  her  support, 
clothing,  medical  attendance,  etc.,  especially  in  view  of  the  fact 
that  the  grandparents  earned  their  livelihood  from  the  preca- 
rious rQpeipts  of  a  boarding-house,  and  would  very  appropri- 
ately and  justly  be  entitled  to  compensation  for  the  support  of 
the  minor. 

"  From  this  standpoint  then  the  claim  of  the  minor,  if  living, 
to  surcharge  her  guardian  would  be  ungracious  and  properly 
be  disallowed. 

"  As  to  the  further  sum  received  by  the  guardian. 

"  This  was  in  1875,  three  years  after  the  receipt  of  the  prior 
sum,  $1,451.93,  was  paid  to  the  guardian. 

"  The  guardian  did  not  invest  this  sum,  nor  did  she  apply 
to  the  court  for  an  allowance  for  the  support  of  the  minor. 
But  she  continued  to  support  the  minor,  provide  her  with 
clothing,  boarding,  schooling  and  medical  attendance,  which 
was  frequent  and  continuous,  owing  to  the  ill  health  of  the 
minor,  from  the  time  of  the  receipt  of  the  money  until  her 
death  in  October,  1879,  a  period  of  four  years.  Again,  allow- 
ing the  guardian  the  natural  expenses  connected  with  the  trust, 
commissions,  etc.,  one  hundred  dollars,  the  balance,  if  invested 
would  yield  an  income  insufficient  to  maintain  the  minor  at 
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her  increased  age,  and  the  principal  would  be  encroached  upon, 
and  in  a  few  years  all  consumed  in  the  support  of  the  minor. 
Thus  at  the  modeitite  allowance  of  five  dollai*s  per  week,  her 
whole  estate  would  be  expended  in  five  years. 

*'  From  the  circumstances  of  the  guardian  it  is  not  unrea- 
sonable to  presume  that  the  money  was  expended  for  the  sup- 
port of  the  minor,  and  if  such  an  allowance  had  been  asked 
for  by  the  guardian  it  would  have  been  granted  by  the  court. 

^^  Then  again  the  guardian  bequeaths  to  the  minor  her  entire 
estate  after  the  death  of  the  grandfather.  And  after  his  share 
was  paid  to  him,  he,  electing  to  take  against  his  wife's  will,  the 
residue  was  held  in  trust  for  the  minor  until  she  became  of 
lawful  age,  the  income  in  the  meantime  being  paid  to  her 
guardian. 

"  This  continued  during  ten  years.  Under  the  circumstances 
should  this  court,  as  a  court  of  equity,  after  the  death  of  the 
guardian  and  the  expiration  of  ten  years  after  her  death,  sur- 
charge hej  with  the  amount  she  received  as  guardian  of  her 
minor  grandchild,  who  all  her  life  had  been  supported  and 
maintained  by  her,  and  after  the  death  of  her  guardian  re- 
ceived the  income  of  the  larger  portion  of  her  estate  ? 

^'  It  does  not  seem  just  and  proper  that  it  should  be  done, 
and  as  the  claim  is  now  made  not  by  the  minor,  but  by  those 
interested  as  her  collateral  heirs,  they  are  mere  volunteers  and 
have  no  higher  equity  than  the  minor  herself. 

"  And  in  view  of  the  further  fact  that  the  minor  was  repre- 
sented by  a  guardian,  through  more  than  seven  years  after  the 
death  of  the  former  guardian,  and  no  such  claim  was  made  by 
him  against  her  estate,  it  may  be  presumed  he  was  satisfied  that 
no  such  claim  as  now  made  existed  against  the  estate  of  the 
deceased  guardian. 

"  After  this  more  careful  reconsideration  of  the  claim,  the 
auditing  judge  has  reached  the  conclusion  that  no  sufficient 
reason  is  shown  to  surcharge  the  estate  of  the  deceased  guar- 
dian and  the  surcharges  asked  for  are  refused ;  and  the  account 
as  filed  is  confirmed  nisi.'' 

Exceptions  to  the  adjudication  were  dismissed  without  opin- 
ion.   Exceptants  appealed. 

Error 9  assigned  were  the  dismissal  of  the  exceptions. 
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S.  Davis  Pagcj  John  S.  Gerhard  with  him,  for  appellants. 
George  S.  Graham^  for  appellees. 

Pbb  Curiam,  January  26, 1892. 

This  decree  is  afSrmed  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  the  appeal  dismissed  at  the  costs  of 
the  appellant.  • 


147        288 
378C    260 


Commonwealth,  ex  rel.,  the  Attorney-General,  Appel- 
lant, V.  Fitler,  Mayor,  et  al. 

Visiting  physicians  of  Philadelphia  hospital — Competitive  examinaMon. 

Visiting  physicians  of  the  Philadelphia  hospital  are  '*  professional  ex- 
perts "  within  the  meaning  of  the  act  of  June  1, 1886,  art.  xn,  §  3.  They 
may,  therefore,  be  legally  appointed  without  competitive  examination. 

It  is  the  duty  of  the  board  of  directors  of  the  Department  of  Charities 
and  Correction  of  the  City  of  Philadelphia  to  elect  the  medical  staff  of  the 
Philadelphia  hospital  annually,  by  the  vote  of  the  majority  of  the  mem- 
bers of  the  board. 

Argued  Jan.  11, 1892.  Appeal,  No.  805,  Jan.  T.,  1891,  by 
Commonwealth,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
March  T.,  1890,  No.  882,  overruling  demurrers  to  writ  of 
mandamus  and  to  the  return  of  the  writ.  Before  Paxson, 
C.  J.,  Stebbbtt,  Gbeen,  Williams,  McCollum,  Mitchell 
and  Hbtdrick,  JJ. 

Upon  information  from  the  attorney-general,  an  alternative 
wi'it  of  mandamus  was  issued  directed  to  the  Mayor  and  Heads 
of  Departments  of  the  city  of  Philadelphia  as  a  Civil  Service 
Board  and  to  the  members  of  the  Board  of  Charities  and  Cor- 
rection, commanding  the  Civil  Service  Board  to  show  cause 
why  they  should  not  make  and  promulgate  rules  and  regula- 
tions touching  the  medical  service  at  the  Philadelphia  Hospital, 
in  accordance  with  the  requirements  of  the  act  June  1, 1885, 
and  commanding  the  Board  of  Charities  and  Correction  to 
show  cause  why,  immediately  upon  the  making  and  promulga- 
tion of  such  rules  and  regulations,  they  should  not  appoint 
physicians  of  the  Philadelphia  Hospital  in  pursuance  thereof. 

The  return  filed  on  behalf  of  all  the  respondents  set  forth 
that  the  visiting  physicians  of  the  Philadelphia  Hospital  were 
professional  experts  and  not  employees,  oflScers,  or  subordinate 
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officials,  and  that  therefore  they  were  exempt  from  the  opera- 
tion of  the  Civil  Service  features  of  the  BuUitt  Bill  requiring 
sjrstematic,  open,  and  competitive  examination  as  a  prerequisite 
to  appointment. 

The  relator  demurred  to  this  return. 

Richard  C.  McMurtrie,  Esq.,  a  member  of  the  Board  of 
Charities  and  Correction,  filed  an  individual  demurrer  to  the 
alternative  writ,  averring  that  the  appointment  of  the  physicians 
lay  wholly  with  the  president  of  the  board,  and  that  he  was 
therefore  improperly  joined  as  a  respondent. 

Both  demurrers  were  overruled,  and  judgment  was  entered 
for  the  respondents,  Alusok,  J.,  filing  the  following  opinion. 

^^  Two  questions  of  law  are  presented  by  the  pleadings  for  the 
decision  of  the  court : — 

**  First. — Are  the  visiting  physicians  of  the  Philadelphia  Hos- 
pital professional  experts,  in  the  seijse  in  which  the  term  is 
used,  to  express  the  intent  of  the  legislatui*e  in  section  8  of 
article  XII.  of  the  act  of  June  1, 1885  ? 

**  Second. — ^Is  the  power  of  selecting  or  appointing  members  of 
the  medical  staff,  composed  of  the  visiting  physicians  of  the 
hospital,  vested  in  the  president  and  four  directors,  constituting 
the  Board  of  Charities  and  Correction,  or  is  such  power  to  be 
exercised  by  the  president  alone,  who  is  constituted  and  de- 
clared to  be  the  head  of  the  department? 

**  The  first  question  is  raised  by  the  demurrer  of  the  Common- 
wealth to  the  return  to  the  alternative  writ  of  mandamus,  and 
the  second  is  presented  by  the  demurrer  to  the  information  and 
alternative  writ  filed  by  Richard  C.  McMurtrie  on  his  own  be- 
half, he  being  one  of  the  four  directors  of  the  Department  of 
Charities  and  Correction. 

^^  The  information  and  alternative  writ  make  complaint  that 
the  act  of  June  1, 1885,  entitled  ^  An  act  to  provide  for  the 
better  government  of  cities  of  the  first  class,'  has  been  violated 
by  the  mayor  and  heads  of  departments  by  their  neglect  or 
refusal  to  provide  by  rule,  for  open  and  competitive  examina- 
tion of  members  of  the  medical  staff  for  election  or  appoint- 
ment as  visiting  physicians  of  the  Philadelphia  Hospital  The 
rule  of  July  2, 1889,  under  which  the  medical  staff  or  board 
of  visiting  physicians  are  now  elected,  provides  for  such  eleo- 
VoL.  oxLvn — ^19 
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tions  annually  by  the  vote  of  a  majority  of  the  members  of  the 
Board  of  Charities  and  Correction. 

*'  The  complaint  on  the  part  of  the  Commonwealth  is,  that  the 
law  is  violated  by  the  election  of  the  staff  for  one  year,  instead 
of  for  or  during  good  behavior,  and  that  such  selection  or  ap- 
pointment is  not  based  on  superior  fitness  for  the  several  posi- 
tions on  the  staff,  ascertained  by  competitive  examination. 

^^  The  answer  to  this  complaint,  as  it  appears  in  the  return  to 
the  alternative  writ,  is,  that  the  members  of  the  medical  staff 
who  comprise  the  board  of  visiting  physicians  of  the  hospital 
are  not  required  to  submit  to  such  examination,  because  they 
are  neither  officers,  clerks,  or  employees  of  the  city,  nor  do  they 
fall  within  the  designation  subordinate  officers,  or  subordinate 
officials,  as  such  terms  are  used  in  the  second  and.  twelfth  arti- 
cles of  the  act. 

**  The  return  further  sets  up,  that  the  physicians  who  consti- 
tute the  medical  staff,  not  being  officers,  clerks,  or  employees, 
subordinate  officers,  are  '  professional  experts,'  within  the  true 
intent  and  meaning  of  the  law,  which  excepts  persons  who 
serve  the  city  in  that  capacity  from  the  necessity  of  submitting 
to  examination  as  a  prerequisite  to  their  election  or  appoint- 
ment. 

"  To  this  return  the  relator  has  demurred,  which  raises  the 
single  question  on  the  issue  joined  by  the  Commonwealth,  are 
or  not  visiting  physicians  of  the  Philadelphia  Hospital  *  pro- 
fessional experts,'  within  the  meaning  of  the  Bullitt  Bill? 

"  The  radical  changes  in  the  policy  of  the  city  government 
sought  to  be  introduced  by  the  act  of  1885  were  appointments 
based  on  qualifications  for  office,  which  qualifications  are  to  be 
ascertained  by  systematic  and  open  examinations;  appoint- 
ments to,  promotions,  and  removals  from  office  not  to  be  made 
for  political  reasons,  and  tenure  of  office  or  employment  to  last 
during  good  behavior. 

"  These  principles,  however,  are  not  intended  to  be  of  univer- 
sal application.  Article  XII.,  which  provides  a  system  of  com- 
petitive examination,  excepts  assistants  of  the  city  solicitor, 
assistants  or  laborers  appointed  for  special  or  temporary  pu]> 
poses,  professional  experts,  and  such  others  as  are  specially  ex- 
cepted by  this  act. 

^^  The  question  now  under  consideration  turns  chiefly  on  the 
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ascertainment  of  the  proper  meaning  of  the  words  professional 
experts,  as  they  stand  in  the  law  of  1885. 

"  The  contention  of  the  relator,  as  stated  in  his  brief  of  argu- 
ment, is,  that  the  word  expert  is  not  intended  to  be  used  with 
relation  to  specific  or  professional  knowledge  and  skill  alone, 
but  to  these  qualities  brought  into  use  for  special  cases  and 
temporary  purposes.  But  if  this  is  a  correct  interpretation  of 
the  portion  of  the  law  which  exempts  from  examination  the 
several  classes  of  persons  therein  named,  the  result  is  reached 
by  ignoring  the  most  important  and  qualifying  word  in  relation 
to  experts  not  subject  to  the  Civil  Service  examination.  And 
in  so  doing  the  rule  is  violated,  that  it  is  always  unsafe  to  de- 
part from  the  plain  and  lit'Cral  meaning  of  words  contained  in 
a  statute,  out  of  deference  to  some  supposed  intent,  or  absence 
of  intent,  which  would  prevent  the  application  of  the  words 
actually  used  to  a  given  subject.  In  the  case  of  the  City  of 
Pittsburgh  v.  Kalchthaler,  114  Pa.  #552,  this  is  characterized  as 
walking  in  a  devious  and  dangerous  path,  a  practice,  the  court 
say,  which  ought  to  be  avoided  and  not  followed. 

"  The  meaning  thus  sought  to  be  placed  on  the  words  pro- 
fessional experts,  shifts  the  intention  of  the  lawmakers  as  ex- 
pressed in  the  act,  from  the  designation  of  the  kind  or  quality 
of  the  expert,  to  the  kind  of  service  which  a  professional 
expert  may  perform  when  employed  by  the  city  in  a  special 
case. 

"  If  this  is  the  true  interpretation  of  the  act,  it  is  quite  evi- 
dent that  the  expression  of  such  intention  has  been  wholly 
omitted  by  the  legislature,  and  therefore  is  not  to  be  adopted, 
unless  the  intention  to  attach  such  meaning  to  the  words  under 
consideration  cannot  be  avoided. 

"  It  is  not  every  one  who  may  justly  be  entitled  to  call  him- 
self an  expert,  who  can  lay  proper  claim  to  the  title  or  desig- 
nation of  professional  expert,  and  it  is  not  experts  merely,  but 
professional  experts,  who  are  not  required  to  submit  them- 
selves to  competitive  examination  should  they  make  application 
to  be  elected  or  appointed  to  positions  requiring  professional 
expert  qualifications. 

"  The  contention  of  the  relator  is,  that  real  estate  experts, 
builders,  machinists,  and  bookkeepers  are  to  be  included  as 
falling  within  the  legislative  meaning  of  the  words  professional 
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experts,  as  they  are  found  in  the  act,  along  with  physicians, 
lawyers,  chemists,  and  engineers,  when  their  attainments  or 
expert  qualifications  are  made  use  of  by  the  city  for  special 
cases  and  for  temporary  purposes. 

^'  In  most  of  the  instances  cited,  the  use  to  be  made  of  such 
experts  is  founded  on  the  fact  that  such  persons  are  generally 
called  upon  to  give  their  special  or  expert  testimony  in  the 
trial  of  causes  in  which  the  city  is  a  litigant,  but  in  such  cases 
they  are  brought  into  court  to  aid  the  city  by  the  Common- 
wealth's process  of  subpoena,  and  stand  as  witnesses  before 
the  law,  and  not  as  experts  employed  by  the  cily. 

**  That  this  portion  of  the  act  refers  to  expert  services  which 
are  special  and  temporary  only,  cannot,  we  think,  be  success- 
fully maintained,  for  there  is  a  sense  in  which  the  word  pro- 
fessional is  generally  used  to  distinguish  classes  of  professional 
persons  from  those  who  are  engaged  in  the  various  occupations 
of  business  or  trade. 

"  We  speak  of  the  professions  of  medicine,  law,  and  divinity, 
as  the  learned  professions,  and  also  of  the  profession  of  arms ; 
so,  also,  the  term  has  come  to  be  applied  to  other  occupa- 
tions or  callings,  all  of  which  require  learned  and  special  prep- 
aration in  the  acquirement  of  scientific  knowledge  and  skill, 
necessary  to  a  proper  understanding  of  and  successful  manage- 
ment of  such  occupations.  As  an  illustration  of  this  remark, 
it  is  not  unusual  now  to  regard  the  occupation  of  a  civil  or 
mining  engineer,  or  of  an  electrician,  as  a  professional  occupa- 
tion, because  scientific  learning  and  knowledge  is  essential  to 
a  proper  undei-standing  of  such  a  calling.  But  we  do  not 
speak  of  or  understand  the  business  of  a  merchant,  or  a  black- 
smith, or  a  carpenter,  or  tailor,  as  falling  properly  within  the 
designation  of  professional  occupations,  or  of  those  who  achieve 
success  beyond  their  fellows  in  such  callings,  as  professional 
men,  or  as  professional  experts.  They  may  become  experts, 
but  not  professional  experts. 

^^  The  contention  of  the  relator  under  this  head  of  discussion, 
in  our  opinion,  is  not  supported  by  the  letter  or  the  spirit  of 
the  law.  Not  only  have  we  not  found  anything  in  the  word- 
ing of  the  act  which  justifies  the  meaning  sought  to  be  ex- 
tracted from  it,  but  we  think  the  contrary  intention  may  fairly 
be  inferred  from  the  connection  in  which  the  words  profes- 
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sional  experts  stand  in  the  section  under  consideration,  and 
the  object  which  the  legislature  was  seeking  to  secure  in  the 
enactment  of  the  Bullitt  Bill.  The  excepted  classes  of  per- 
sons named  in  the  act  are  assistants  of  the  city  solicitor,  assist- 
ants, or  laborers  employed  for  special  or  temporary  purposes, 
and  professional  experts,  and  such  others  as  are  specially  ex- 
cepted by  the  act.  The  words  professional  experts,  and  such 
others  specially  excepted,  have  no  connection  with  the  clause 
which  they  follow ;  tiiey  are  in  the  disjunctive.  Assistants  or 
laborers  employed  for  special  temporary  purposes  are  a  class 
by  themselves;  professional  experts  constitute  another  distinct 
class,  and  ^^  all  others,  specially  excepted  by  the  act,"  make  up 
a  class  separate  and  apart  from  the  other  two. 

"  If  the  employment,  therefore,  of  experts,  be  restricted  to 
special  cases,  as  the  relator  contends,  it  logically  and  naturally 
follows  that  the  several  persons  who  are  called  in  to  perform 
such  service  belong  to  the  class  designated  assistants,  whose 
services  are  to  be  only  temporary,  and  not  to  the  class  designated 
professional  experts,  whose  duty,  under  the  law,  is  without 
limitation  or  qualification  of  any  kind. 

"  To  what  then,  and  to  whom,  does  the  designation  profes- 
sional experts  apply  ?  When  the  act  was  passed,  the  administra- 
tion and  conduct  of  the  Medical  Department  of  the  Philadelphia 
Hospital  was  substantially  the  same  as  it  is  now.  It  was 
divided  between  the  resident  and  visiting  physicians ;  the  lat- 
ter organization  being  also  known  as  the  medical  staff  of  the 
hospital.  The  body  known  as  resident  physicians  consisted  of 
a  chief  resident  physician  and  a  number  of  subordinate  assist- 
ants ;  the  assistants  were  largely  composed  of  recent  graduates 
of  medicine,  who  resided  in  the  hospital,  and  were  compensated 
for  the  service  which  they  rendered  by  the  opportunity  which 
such  service  afforded  for  acquiring  a  practical  knowledge  of 
their  profession. 

"Of  these  opportunities.  Dr.  D.  Hayes  Agnew,  in  the  open- 
ing clinical  lecture  at  the  hospital,  in  1862,  said :  '  One  year  of 
such  service  will  yield  a  greater  medical  experience  than  ten 
years  of  an  ordinary  city  or  country  practice.' 

'*  The  medical  staff  or  board  of  visiting  physicians,  was  com- 
posed of  physicians  and  surgeons,  many  of  whom  were  known 
and  recognized  in  the  community   and  by  the  profession   as 


Digitized  by  LjOOQIC 


294  COM.,  EX  EEL.,  v.  FITLER. 

Opinion  of  Court  below.  [147  Pa. 

specialists,  or  experts  in  the  various  departments  of  medical 
science,  who  resided  at  their  several  homes,  performed  their 
duties  as  visiting  physicians,  without  pecuniary  compensation ; 
were  divided  into  classes  as  specialists,  whose  duties  consisted 
in  visiting  the  patients  at  regular  intervals,  prescribing  the 
proper  remedies,  and  exercising,  under  established  rules,  a 
general  medical  supervision  of  their  several  departments  of 
service. 

^^  This  was  the  condition  of  the  medical  service  at  the  hospital 
when  the  Bullitt  Bill  was  drafted  and  when  it  was  enacted  into 
a  law. 

^*The  inference  is,  therefore,  a  legitimate  one,  that  when 
the  Department  of  Charities  and  Correction  was  organized,  the 
then  existing  condition  of  the  hospital  administration,  includ- 
ing the  medical  staff,  the  class  of  medical  practitioners  of  whom 
it  was  composed,  the  conditions,  as  well  as  the  nature  and 
amount  of  gratuitous  service  performed,  entered  into  the  con- 
siderations which  influenced  the  creation  of  the  department, 
under  whose  care  the  hospital  was  placed. 

^^  There  is  no  intention  expressed  to  change  the  administra- 
tion of  the  hospital  in  either  of  its  branches  of  duty.  The  care 
of  the  poor  who  required  medical  treatment,  and  those  who  did 
not,  were  placed  in  the  hands  of  the  Board  of  Charities  and 
Correction,  without  direction  to  depai*t  from  or  varying  the 
administration  of  the  affairs  of  the  almshouse  in  any  respect. 
The  general  purpose  set  forth  in  the  tenth  article  is,  to  com- 
mit to  the  care  and  management  of  the  president  and  four 
directors,  who  compose  the  governing  board,  the  almshouse 
and  other  charitable  institutions  entrusted  to  the  city,  with  the 
exception  of  the  lazaretto  or  hospital,  and  institutions  under 
the  care  of  the  Board  of  City  Trusts. 

"  To  the  Councils,  however,  power  is  given  to  provide  by 
general  ordinance  for  all  things  needful  for  the  proper  and  effi- 
cient management  of  said  institutions  not  inconsistent  with  the 
provisions  of  the  act. 

"  When  we  make  further  search  for  the  true  leg^lative  in- 
tent as  it  bears  on  the  present  inquiry,  we  find  that  the  twelfth 
article  provides  for  the  appointment  of  officers,  clerks,  and  em- 
ployees of  the  several  departments  by  rules  providing  for  the 
ascertainment  of  the  fitness  of  applicants  for  appointment  or 
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promotion  to  oflSce,  and  that  the  legislature  excepted  from  the 
operation  of  such  rules  professional  experts,  we  are  led  to  the 
conclusion  that  the  intention  was  to  protect  the  medical  staff 
from  the  necessity  of  becoming  applicants  for  appointment, 
which  would  subject  them  to  examinations  like  those  pre- 
scribed for  officers,  clerks  and  employees. 

^^  That  this  is  a  reasonable  inference  becomes  apparent,  when 
the  fact  is  recalled,  that  the  medical  staff  was  the  only  associa- 
tion or  body  of  professional  experts,  who,  at  that  time,  or  at 
any  other  time,  so  far  as  has  been  brought  to  our  attention, 
rendered  professional  expert  service  to  the  city. 

^^  Members  of  the  medical  staff  did  not  then,  and  do  not  now, 
obtain  their  appointment  through  applications  for  election  or 
appointment.  They  were  then  and  are  now  selected  on  the 
basis  of  their  special  professional  fitness,  and  are  substantially 
invited  or  requested  to  take  positions  on  the  staff  and  render 
service  to  those  suffering  from  disease  or  accident^  and  who  are 
unable,  by  reason  of  their  poverty,  to  procure  proper  treatment 
for  themselves.  The  compensation  of  the  members  of  the  staff 
consisted  in  the  consciousness  of  duty  performed  to  the  public, 
to  the  sick  and  the  afflicted,  and  the  increase  in  professional 
and  expert  knowledge  and  skill  which  is  thus  acquired. 

"  Rule  28  is  appended  to  and  made  part  of  the  return  to  the 
alternative  writ.  The  second  section  shows  upon  what  con- 
sideration the  members  of  the  medical  board  receive  their  ap- 
pointment, and  that  the  election  to  the  staff  is  because  of  the 
qualification  of  its  members  as  professional  medical  experts. 
It  provides  that  the  medical  board  of  the  Philadelphia  Hospital 
shall  consist  of  a  medical,  a  surgical,  and  an  obstetrical  staff, 
not  exceeding  eight  members  each ;  also  a  neurological  sUff 
of  four  members,  two  ophthalmologists,  two  dermatologists,  two 
laryngologists,  a  pathologist,  and  a  bacteriologist. 

"  The  appointment  and  classification  of  the  thirty-six  mem- 
bers of  the  medical  board  is  founded  on  their  several  profes- 
sional attainments,  and  as  a  like  condition  of  organization  and 
division  of  duties  existed  substantially  before  and  at  the  time 
of  the  passage  of  the  Bullitt  Bill,  it  is,  we  think,  abundantly 
clear  to  what  the  legislature  referred  when  they  made  profes- 
sional experts  as  a  class  by  themselves,  free  &om  the  require- 
ments regulating  competitive  examination  of  applicants  for 
office. 
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^'  The  proper  regulation  of  the  medical  administration  of  the 
hospital  was  every  way  worthy  of  legislative  care  and  protec- 
tion. The  medical  history  of  the  almshouse,  afterwards  des- 
ignated the  Philadelphia  Hospital,  justifies  this  conclusion, 
covering,  as  it  does,  a  period  of  over  one  hundred  and  fifty 
years.  It  is  the  oldest  hospital  on  the  continent,  and  had  an 
existence  twenty  years  before  a  medical  school  was  founded 
in  this  city. 

"Doctor  Agnew,  in  the  lecture  before  referred  to,  says: 
That,  under  an  improved  condition  in  its  affairs,  which  began 
when  political  considerations  ceased  to  control  the  appoint- 
ment of  members  of  the  Board  of  Guardians  of  the  Poor,  it  re- 
gained its  former  prestige,  which  it  had  in  some  degree  lost, 
and  it  now  ranks  as  not  only  the  first  clinical  school  in  tiie 
land,  but  the  claim  is  made  for  it,  that  it  is  the  largest  school 
of  clinical  instruction  to  be  found  anywhere.  . 

"  When  we  take  into  account  the  fact  that  one  prominent 
feature  of  medical  instruction  and  treatment  of  disease  in  this 
hospital  has  been  for  so  many  years  to  a  great  extent  carried 
on  through  the  instrumentality  of  a  medical  board  of  visiting 
physicians,  men  who  were  eminent  in  the  profession  of  medi- 
cine, the  importance  of  protecting  this  feature  of  the  adminis- 
tration of  the  hospital  is  most  apparent.  When  a  change  was 
proposed  in  the  control  and  government  of  the  almshouse, 
what  was  more  reasonable  and  proper  than  the  protection  of 
this  useful  and  efficient  arm  of  the  medical  service  of  the  hospi- 
tal by  exempting  the  staff  from  competitive  examination  in 
the  several  specialties  of  medical  knowledge  in  which  they  had 
attained  the  most  advanced  rank.  And  this,  we  think,  has 
been  accomplished  by  the  insertion  in  the  act  of  the  two  words 
on  which  this  controversy  so  greatly  hinges. 

"  Accepting  this  conclusion,  it  follows  that  the  members  of 
the  medical  staff  are  neither  officers,  subordinate  officials,  or 
employees  of  the  city,  nor  of  the  department  under  whose  gov- 
ernment the  hospital  is  placed,  which  renders  unnecessary  the 
further  consideration  of  the  views,  so  earnestly  pressed  upon 
the  attention  of  the  court  by  counsel  sustaining  the  contention 
of  the  Commonwealth.  It  may,  however,  be  well  to  add  to 
what  we  have  said,  a  few  words  upon  the  prominent  points  dis- 
cussed on  the  part  of  the  Commonwealth  in  support  of  its  ap- 
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plicatiou.  If  the  members  of  the  medical  board  or  hospital 
staff  are  to  be  regarded  as  professional  experts,  and  therefore 
oot  subject  to  examination,  the  requirement  to  perform  some 
degree  of  executive  or  administrative  duty  does  not  alter  their 
standing  as  professional  experts.  If  exempt  under  the  law  of 
1885,  a  rule  adopted  by  the  mayor  and  heads  of  departments 
does  not  transform  the  professional  expert  into  an  officer.  We 
also  hold  that,  under  no  view  which  can  be  taken  of  this  ques- 
tion, can  the  members  of  the  staff  be  regarded  as  employees  of 
the  city.  An  employee  of  a  municipalily  means  a  person  who 
is  employed  as  an  agent  or  servant  of  the  local  government, 
who,  by  contract,  express  or  implied,  is  to  be  paid  for  whatr 
ever  service  he  may  perform. 

"  It  could  not  have  been  intended  that  professional  medical 
experts,  who  render  charitable  aid  to  the  suffering  poor  under 
the  care  of  the  city,  without  fee  or  reward,  should  be  regarded 
as  occupying  the  position  of  employees. 

*^  \si  relator's  brief  of  argument  it  is  claimed  that  one  feature 
of  article  XII.,  section  8,  is  overwhelmingly  against  the  view 
entertained  by  the  respondents.  Fair  casuistry,  it  is  claimed, 
cannot  distinguish  between  the  assistants  of  the  city  solicitor 
and  the  medical  board  of  the  Philadelphia  Hospital,  in  respect 
to  their  being  or  not  being  professional  experts. 

^^  But  this  overlooks  the  fact  that  the  assistants  of  the  city 
solicitor  are  not  made  up  of  professional  gentlemen  alone ;  his 
assistants  embrace  laymen  as  well  as  lawyers,  and  this  assertion 
of  the  relator  also  assumes  that  the  professional  members  of 
his  official  family  claim  to  be,  and  that  they  have  attained,  the 
rank  of  professional  experts. 

**  The  inference,  therefore,  is,  that  it  was  necessary  to  exempt 
the  assistants  of  the  city  solicitor  eo  nomine  as  a  class  by  them- 
selves, because  they  are  not  all  professional  men,  and  there- 
fore all  cannot  be  professional  experts. 

"  The  solicitor  is  assisted  by  clerks  and  agents  who  are  not 
lawyers,  much  less  legal  experts ;  it  would  therefore  have  been 
impossible  to  exempt  his  assistants  as  a  class  or  body  of  per- 
sons under  the  general  term  of  professional  experts. 

**  The  chief  law  officer  of  the  city  is  responsible  for  the  proper 
discharge  of  the  duties  of  his  office,  which  can  only  be  per- 
formed by  assistants  or  aids  between  whom  and  himself  rela- 
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tions  of  confidence  and  trust  must  be  maintained.  It  was 
doubtless  thought  necessary,  for  this  reason,  that  no  one  should 
be  imposed  on  him  as  an  assistant  on  the  ground  that  he  had 
passed  the  requisite  examination  before  an  examining  board. 
This  might  result  in  imposing  on  the  solicitor  persons  who 
were  distasteful  to  or  even  inimical  to  him,  which  would 
greatly  embarrass  the  head  of  the  department  in  the  conduct 
and  administration  of  his  office. 

^^  For  the  reasons  stated,  all  the  assistants  of  the  solicitor, 
whether  lawyers  or  laymen,  were  by  general,  official,  rather 
than  professional,  designation,  relieved  from  the  operation  of 
civil  service  rules. 

"  The  question  presented  by  the  demurrer  of  Mr.  McMurtie 
requires  but  brief  consideration. 

"  By  the  tenth  article  of  the  act,  the  Department  of  Charities 
and  Correction  is.  placed  under  the  charge  of  a  president  and 
four  directors,  of  which  department  the  president  is  declared 
to  be  the  head.  The  article  says,  the  board  shall  appoint  all 
officers  and  servants  of  the  institutions  under  its  managetnent. 

^^  The  twelfth  article,  section  2,  declares,  that  the  directors 
or  chief  officers  of  departments  shall  appoint  all  subordinate 
officers  and  clerks.  The  third  section  reads:  "All  officers, 
clerks,  and  employees  ....  in  the  several  departments  .... 
shall  be  appointed  by  the  head  of  the  said  department. 

"  Upon  the  weU-recognized  rule  of  construction  of  statutes, 
that  when  in  its  several  parts  there  is  found  to  exist  contradic- 
tion in  statement  and  requirement  that  cannot  be  reconciled, 
the  last  in  order  will  prevail  over  the  first,  for  the  reason  that 
the  legislature  is  supposed  to  have  set  forth  in  its  last  state- 
ment in  the  act  its  final  decision  on  the  subject  to  which  the 
legislation  refers. 

"  The  application  of  this  principle  would  require  that  this  de- 
murrer should  be  sustained,  if  the  members  of  the  medical  staff 
were  either  officers,  clerks,  or  employees  of  the  department. 

"  Our  conclusion,  just  stated,  is,  that  they  are  not,  but  that 
they  are  appointees  distinct  from  officers,  clerks,  and  employees ; 
that,  as  professional  experts,  they  stand  apart  and  by  them- 
selves, and  are  therefore  not  to  be  appointed  by  the  head  of 
the  department  under  the  requirement  of  the  third  section  of 
article  XII.  Nor  is  their  appointment,  in  terms,  directed  by 
any  express  requirement  of  the  tenth  article. 


Digitized  by  LjOOQ IC 


COM.,  EX  REL.,  v.  FITLER.  299 

1892.]  Opinion  of  Court  below — Arguments. 

"  But,  under  the  general  power  of  *  care,  management,  admin- 
istration, and  supervision'  of  the  almshouse,  given  to  the 
board,  there  is,  we  think,  ample  authority  to  provide  for  the 
election  of  the  staff,  independent  of  the  rule  established  by  the 
mayor  and  heads  of  department  of  July  2, 1889,  but  that  un- 
der that  rule  which  we  hold  the  mayor  and  heads  of  depart- 
ment had  power  to  make,  it  is  the  duty  of  the  board  to  elect 
the  hospital  staff  annually,  as  therein  provided,  by  the  vote  of 
the  majority  of  the  members  of  the  board. 

"  For  the  reasons  stated  we  overrule  the  demurrer  of  the  Com- 
monwealth, and  also  the  demuiTer  of  Richard  C.  McMurtrie, 
and  enter  judgment  thereon  for  the  respondents." 

Hrrora  assigned  were  (1)  in  deciding  that  the  visiting  physi- 
cians of  the  Philadelphia  Hospital  are  ^^professional  experts" 
in  the  sense  in  which  that  term  is  used  in  section  8  of  article 
XII.  of  the  act  June  1, 1885 ;  (2)  in  deciding  that  the  mayor 
and  the  heads  of  departments  of  the  city  of  Philadelphia  were 
authorized  by  the  said  act  of  the  general  assembly  of  the 
Commonwealth  of  Pennsylvania,  approved  June  1,  1885,  to 
make  and  enforce  the  following  rule  and  regulation,  to  wit : 
^^  These  rules  shall  not  apply  to  the  medical  staff  of  the  Phila- 
delphia Hospital,  which  shall  be  appointed  annually  by  the 
vote  of  a  majority  of  the  members  of  the  Board  of  Charities 
and  Correction,  and  vacancies  on  said  staff  may  be  filled  by  a 
similar  vote  of  any  unexpired  term  at  any  stated  meeting  of  the 
said  board;"  (8)  in  deciding  that  the  visiting  physicians  of 
the  Philadelphia  Hospital  are  not  subordinate  officials  of  the 
city  of  Philadelphia ;  (4)  in  deciding  that  the  visiting  physi- 
cians of  the  Philadelphia  Hospital  do  not,  under  the  terms  of 
the  said*  act  of  the  general  assembly  of  the  Commonwealth  of 
Pennsylvania,  approved  June  1,  1886,  hold  their  offices  for 
the  tenure  of  good  behavior;  (5)  in  not  issuing  a  writ  of 
peremptory  mandamus  against  the  respondents  in  the  terms 
prayed  for  in  the  information ;  (6)  in  overruling  the  demurrer 
of  the  Commonwealth ;  (7)  in  entering  judgment  for  the  re- 
spondents. 

C.  Stuart  Patterson^  W.  U.  HenseU  attorney  general,  Wm. 
Serberi  Washington  and  John  Q.  Johnson  with  him,  for  appel- 
lant 
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Charles  B.  McMiohael^  Charles  F.  Warwick  with  him,  for 
appellees. 

Feb  Curiam,  January  25, 1892. 

This  case  presents  an  interesting  question,  but  it  is  discussed 
80  satisfactorily  by  the  learned  judge  of  the  court  below  that 
nothing  remains  to  be  added.  We  adopt  his  opinion,  and  afi&rm 
the  judgment  for  the  reasons  given  by  him. 


Stephenson  v.  Brown,  Appellant. 

Duty  cf  court  to  lay  down  rule  as  to  damages. 

It  is  the  dnty  of  the  conrt  in  an  action  of  trespass  for  injnry  to  land  to 
lay  down  a  rule  by  which  the  jury  may  ascertain  the  damages  in  an  in- 
telligent manner. 

An  instruction  that  if  the  jury  find  that  the  trespass  was  willful  the 
plaintiff  should  have  damages,  is  calculated  to  give  the  impression  that 
the  plaintiff  could  only  recover  if  the  defendants  conduct  was  willful.  It 
is  misleading,  because  willfulness  affects  the  measure  of  damages,  not  the 
right  thereto. 

Treepass— Vindictive  damages — Evidence — Charge  to  Jury. 

In  an  action  to  recover  damages  for  the  obstruction  of  an  alley  where 
it  appears  that  the  plaintiff  made  no  serious  objection  to  the  obstruction 
and  only  instituted  the  suit  at  the  instigation  and  under  the  threats  of  his 
landlord,  it  is  improper  to  charge  that  '*  if  the  defendant  has  willfully 
used  the  plaintiff^s  land  for  a  purpose  not  authorized,  after  being  remon- 
strated with,  and  the  jury  believe  he  had  done  so  in  willful  disregard  of 
plaintiff^s  right,  they  would  have  a  right  to  find  a  verdict  for  the  plaintiff 
for  vindictive  damages  as  a  punishment  to  defendant.^' 

Argued  Jan.  12, 1892.  Appeal,  No.  123,  July.  T.,  1891,  by 
James  Brown,  Jr.,  defendant,  from  judgment  of  C.  P.  No.  1  of 
Phila.  Co.,  Sept.  T.,  1889.,  No.  87,  on  verdict  for  William 
Stephenson,  plaintiff.  Before  Paxsok,  C.  J.,  Stbrbbtt,  Wil- 
liams, MoCoLLUM,  MrroHBLL  and  Hbydbiok,  JJ. 

Trespass  to  recover  damages  for  the  obstruction  of  an  alley. 

At  the  trial  before  Allison,  J.,  it  appeared  that  the  plaintiff 
was  the  tenant  of  a  small  barber  shop  and  cigar  store.  The 
defendant  was  the  tenant  of  the  adjoining  premises  which  he 
used  as  a  tube  factory.  Between  the  two  buildings  was  an  al- 
ley. The  soil  of  three  feet  of  this  alley  belonged  to  the  plaint- 
iff's property  but  over  it  the  defendant  had  a  right  of  way. 
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At  the  time  the  plaintiff  leased  his  property,  the  defendant  had 
a  beam  with  rope  and  pully  attached  projecting  from  a  window 
in  the  third  story  of  his  building  overlooking  the  alley.  This 
extended  beyond  his  part  of  the  alley  some  ten  or  twelve 
inches.  The  defendant  used  the  pulley  for  hoisting  and  lower- 
ing goods.  Other  facts  appear  by  the  opinion  of  the  Supreme 
Court.     Verdict  and  judgment  for  plaintiff  for  $450. 

Defendant  appealed. 

JSrrors  assiffned^  inter  alia,  were  (9)  the  portion  of  the  charge 
quoted  in  the  opinion  of  the  Supreme  Court;  (18)  answer  to 
plaintiff*s  point  quoted  in  the  opinion  of  the  Supreme  Court, 

Oeorge  P.  Richy  Mayer  Sulzberger  with  •  him,  for  appellant, 
cited,  on  the  question  of  punitive  damages :  Nagle  v.  Mullison, 
84  Pa.  48 ;  Pittsburgh  Co.  v.  Taylor,  104  Pa.  306 ;  as  to  faUure 
to  lay  down  rule  for  damages :  Gilmore  v.  Hunt,  66  Pa.  821. 

John  Dolman^  for  appellee,  cited  Raiboad  Co.  v.  Lyon,  128 
Pa.  160 ;  Douty  v.  Bird,  60  Pa.  52. 

Opinion  by  Mr.  Chief  Justice  Paxson,  January  25, 1892. 

Upon  the  argument  at  bar  the  appellant  abandoned  all  of 
his  specitications  of  error  but  the  ninth  and  thirteenth.  The 
ninth  specifipation  alleges  that  the  court  below  erred  in  charg- 
ing the  jury  as  follows,  viz. :  "  The  amount  of  damage,  if  you 
find  for  plaintiff,  is  entirely  for  the  jury.  You  will  have  to 
say  if  there  was  anything  in  the  conduct  of  Bernard,  or  Brown, 
under  him,  that  showed  it  to  be  willful  after  objection.  If  so, 
plaintiff  would  be  entitled  to  damages." 

The  objection  to  this  instruction  is,  that  it  prescribes  no 
measure  of  damages  for  the  jury.  It  was  undoubtedly  the  duty 
of  the  court  below  to  have  instructed  the  jury  upon  this  ques- 
tion, and  to  have  laid  down  a  rule  by  which  they  could  have 
ascertained  the  damages  in  an  intelligent  manner.  As,  how- 
ever, the  defendant  did  not  put  a  point  to  the  court,  or  ask  for 
specific  instructions  in  regard  to  damages,  it  was  a  sin  of  omis- 
sion only,  and  we  always  hesitate  to  reverse  a  judge  for  omit- 
ting to  do  what  he  was  not  asked  to  do.  In  this  case,  had  his 
attention  been  called  to  the  omission,  even  at  the  close  of  his 
charge,  he  would  doubtless  have  corrected  it.  There  is  this 
further  criticism  to  be  made  to  the  portion  of  the  charge  re- 
ferred to.    It  was  calculated  to  give  the  jui^  the  impression 
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that  the  plaintiff  could  only  recover  in  case  the  defendant's 
conduct  had  been  willful,  whereas,  if  the  defendant  had  ob- 
structed the  use  of  the  alley,  the  plaintiff  would  be  entitled  to 
recover  damages.  The  fact  that  such  obstruction  was  willful, 
might  affect  the  measure  of  damages,  but  not  the  right  to  re- 
cover. 

The  thirteenth  specification  alleges  error  in  aflSrming  the 
plaintiff's  fourth  point.  Said  point  is  as  follows :  "  If  the  de- 
fendant has  willfully  used  the  plaintiff's  land  for  a  purpose  not 
authorized,  after  being  remonstrated  with,  and  the  jury  believe 
he  has  done  so  in  willful  disregard  of  plaintiff's  rights,  they 
would  have  a  right  to*  find  a  verdict  for  the  plaintiff,  with  vin- 
dictive damages,  as  a  punishment  to  defendant" 

The  jury  found  a  verdict  for  the  plaintiff  for  $450,  upon 
which  judgment  was  entered.  That  this  verdict  was  largely 
made  up  of  vindictive  damages,  is  apparent  from  the  fact  that 
the  plaintiff  was  the  tenant  of  a  small  barber  shop  and  cigar 
store,  leased  by  him  in  January,  1888.  This  suit  was  com- 
menced on  Dec.  6,  1889.  We  are  not  informed  as  to  the 
amount  of  rent  plaintiff  was  to  pay  for  the  property,  but  it 
could  not  have  been  large,  and  did  not  probably  greatly  exceed 
the  amount  of  the  verdict.  Such  a  result  can  only  be  accounted 
for  upon  the  ground  that  the  damages  were  vindictive. 

An  examination  of  the  evidence  fails  to  disclose  anjrthing 
to  justify  the  instruction  complained  of.  The  parties  were 
neighbors,  and,  for  anything  that  appears,  were  friendly  up  to 
the  time  of  this  suit.  The  defendant  says  in  his  testimony : 
*'  I  never  knew  the  plaintiff  complained  of  any  obstruction  in 
the  alley ;  we  were  the  best  of  neighbors.  After  the  suit  was 
brought,  I  saw  plaintiff,  and  he  said  he  did  not  know  about  it. 
Both  Mr.  and  Mrs.  Stephenson  said  they  had  to  sue  me  or 
leave  the  premises :  that  Bramble  said  they  would  put  them 
out  if  they  did  not  sue  me."  This  testimony  was  not  contra- 
dicted by  either  the  plaintiff  or  his  wife,  although  both  were 
examined  as  witnesses.  Nor  is  there  any  evidence  that  either 
of  them  made  any  serious  objection  or  protest  against  the  use 
of  the  alley  by  the  defendant.  Mi*s.  Stephenson  did  say,  when 
recalled  in  rebuttal :  "  I  asked  Brown  to  take  some  bags  out  of 
the  alley  so  that  I^could  get  out.  He  said  he  would  do  so  in 
five  minutes ;  did  not  for  three  quarters  of  an  hour."     This  is 
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all  there  is  to  show  objection  on  the  part  of  the  plaintiff  to  the 
obstruction  of  the  alley.  It  is  true,  James  Bramble,  the  land* 
lord,  said  that  he  "  objected  to  the  defendant  in  the  obstruction 
of  the  alley.  He  claimed  that  he  had  the  right  to  use  it  as  he 
did."  But  the  defendant  was  not  bound  to  regard  the  land- 
lord's objection,  as  he  was  not  in  the  possession  of  the  premises. 
And  if,  as  there  is  evidence  to  show,  the  suit  was  brought  re- 
luctantly, and  at  the  instigation  of  the  landlord,  there  is  the 
more  reason  why  the  plaintiff  would  not  be  entitled  to  recover 
vindictive  damages.  We  find  nothing  in  the  conduct  of  the 
defendant  to  justify  the  plaintiff  in  claiming  more  than  com- 
pensation for  the  actual  damages  sustained  from  the  obstruc- 
tion of  the  right  of  way;  nothing  for  which  the  defendant 
should  be  punished. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


'  Jenkins  v.  White  et  al.,  Appellants. 

Prinnissarv  notes— Renewal  note — Waiver  qf  protest  L^^^        ^^^1 

The  offer  of  a  renewal  note  with  the  same  makers  and  indorsers  as  the     '         °^  ^^^| 
original  note,  prior  to  the  maturity  of  the  original  note,  constitutes  a  wai- 
ver of  protest.    Such  an  offer  shows  that  the  indorsers  did  not  expect  the 
original  note  to  be  paid  at  maturity,  and  they  could  not  have  been  ii^jured 
by  the  failure  to  give  notice  of  its  non-payment. 

Argued  Jan.  12,  1892.  Appeal  No.  109,  July  T.,  1891,  by 
defendants,  Eloise  White  and  W.  W.  H.  Davis,  from  judgment 
of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1889,  No.  121,  on  verdict 
for  plaintiff,  Charles  S.  Jenkins.  Before  Paxson,  C.  J.,  Stbb- 
BBTT,  Welliams,  McCoiJLUM,  MiTCHBLL  and  Hbydriok,  JJ. 

Assumpsit  on  a  promissory  note.  The  facts  appear  by  the 
opinion  of  the  Supreme  Court. 
The  defendant  presented  the  following  points : 
'^  8.  If  the  residence  of  Eloise  White  was  not  known  to  the 
officers  of  the  bank,  the  facts  as  to  what  was  done  to  ascertain 
it  being  ascertained  and  undisputed,  ^  due  diligence  *  was  not 
shown  on  the  part  of  the  officers  of  the  bank,  (one  of  whom 
was  the  notary,)  to  ascertain  it;  and  your  verdict  must  be  for 
the  defendants.  A.  If  there  was  not  due  diligence  shown  on 
the  part  of  the  bank,  and  the  indorsement  bound  Eloise  White, 
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then  there  was  a  failure  ou  the  part  of  the  plaintiff,  or  the 
bank,  to  see  that  proper  notice  was  given.  In  that  case,  your 
verdict  must  be  for  the  defendants."  [8] 

"  6.  Under  the  law  and  the  evidence  in  this  case,  your  verdict 
must  be  for  the  defendants.    A.  The  last  point  I  refuse."  [5] 

Verdict  and  judgment  for  plaintiff.    Defendants  appealed. 

Errors  aasiffnedy^mter  alia,  were  (8,  6)  answers  to  defendant's 
points,  quoting  points  and  answers. 

J.  Davis  Duffield^  for  appellant. 

Owen  B.  Jenkins^  for  appellee. 

Per  Curiam,  January  26,  1892. 

The  defendants  were  sued  in  the  court  below  as  joint  in- 
dorsee of  a  promissory  note.  Their  defence  was,  that  notice 
of  non-payment,  as  required  by  law,  had  not  been  given.  De- 
fendant Davis  resides  in  Doylestown,  Bucks  Co. ;  defendant 
White  resides  in  Tennessee.  The  residence  of  the  latter  does 
not  appear  to  have  been  known  to  the  bank  officers  at  the 
time  the  note  matured.  The  notary  made  inquiry  o£  the  offi- 
cers of  the  bank,  and,  being  unable  to  obtain  her  address,  he 
sent  notice  of  non-payment,  with  copy  of  protest,  to  defendant 
Davis,  at  Doylestown,  and  mailed  a  like  notice  to  defendant 
White,  in  care  of  Mr.  Davis,  to  the  same  post-office.  It  also 
appears,  that,  some  days  prior  to  the  maturity  of  the  note,  de- 
fendant Davis  sent  to  the  bank  another  note,  intended  as  a  re- 
newal, with  the  same  maker  and  indorsers.  The  renewal  was 
not  accepted  by  the  bank,  for  the  reason  that  the  discount  was 
not  paid.  This  we  regard  as  a  waiver  of  protest.  It  shows 
that  the  indorsers  did  not  expect  the  original  note  to  be  paid 
at  maturity,  and  they  could  not  have  been  injured  by  the  fail- 
ure to  give  notice  of  its  non-payment.  Under  these  circum- 
stances a  discussion  of  the  sufficiency  of  the  notice  becomes 
unnecessary.  The  specifications  of  error  are  numerous,  but 
what  has  been  said  covers  them  sufficiently. 

Judgment  affirmed. 


Digitized  by  LjOOQIC 


HOLMES,  Appellant,  v^  TYSON.  805 


1898.]  Syllabus^Opini^  ^ttie  Ck)un. 


Holmes,  Appellant,  v.  Tyson.  ^29  sc  48o 


CofUroct — Sale —  Warranty, 

The  naked  ayerment  of  a  fact  is  neither  a  warranty  of  itself,  nor  evi- 
dence of  it. 

At  the  time  the  sale  of  a  horse  was  closed  plaintiff  said  to  defendant 
**  I  have  nothing  to  show  that  you  warrant  this  horse  as  you  represent 
him,"  to  which  defendant  replied:  **The  horse  is  just  the  same  as  when 
yon  drove  him  on  Monday."  Held,  that  these  words  did  not  constitate  a 
warranty  and  that  the  case  was  properly  withdrawn  from  the  joiy. 

Argued  Jan.  12,  1892.  Appeal  No.  99,  July  T.,  1891,  by 
plaintiff  Henry  Holmes,  from  judgment  of  nonsuit  of  C.  P. 
No.  8,  Phila.  Co.,  June  T.,  1889,  in  favor  of  defendant,  Abra- 
ham Tyson.  Before  Paxson,  C.  J.,  Stbrrbtt,  Willtams, 
McCoLLTJM,  Mitchell  and  Hbydrick,  JJ. 

Assumpsit  to  recover  the  price  of  a  horse. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
The  court  entered  a  compulsory  nonsuit. 
Hrror  assigned^  inter  alia,  was  the  entry  of  judgment  of  non- 
suit. 

TJumMS  A.  Fahy^  for  appellant. 

M.  J.  (y  CalUyhan^  for  appellee. 

Pbb  CTJBLA.M,  January  26, 1892. 

This  was  an  action  brought  for  a  breach  of  warranty  in  the 
sale  of  a  horse.  The  learned  judge  below  directed  a  nonsuit, 
for  the  reason  that  the  evidence  was  not  sufficient  to  show  a 
warranty.  In  this  we  think  he  was  right.  ^  At  the  time  the 
transaction  was  closed,  and  the  money  paid,  there  was  no  war- 
ranty. On  the  contrary,  the  plaintiff  said  to  the  defendant : 
^I  have  nothing  to  show  that  you  warrant  this  horse  as  you 
represent  him,"  to  which  the  defendant  replied :  ^^  The  horse  is 
just  the  same  as  when  you  drove  him  on  Monday."  This  is  very 
far  from  being  a  warranty.  It  was,  at  most,  an  assertion  that 
the  horse  was  in  the  same  condition  as  on  the  previous  Mon- 
day, and  there  was  nothing  in  the  case  to  show  that  it  was  not 
true.  There  was  evidence  of  previous  statements  having  been 
made  to  the  plaintiff,  that  the  horse  was  kind,  sound  and  gen- 
tie,  but  the  defendant  did  not  warrant  him  to  be  so.  It  was 
Vol.  cxlvii— 20 
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held  in  Jackson  v.  Wetherill,  7  S.  &  R.  480,  that  an  assertion 
by  the  vendor  to  the  vendee,  at  the  time  of  selling  a  mare,  that 
he  is  sure  she  is  safe,  and  kind,  and  gentle  in  harness,  amounts 
only  to  a  representation,  and  does  not  constitute  a  warranty, 
or  express  promise  that  she  is  so.  In  McFarland  v.  Newman, 
9  Watts,  55,  the  action  was  assumpsit  on  an  alleged  warranty 
in  the  sale  of  a  horse,  and  the  court  below  charged  the  jury 
that  "  a  positive  averment,  made  by  the  defendant  at  the  time 
of  the  contract,  is  a  warranty ;  that  it  is  a  part,  or  parcel,  of 
the  contract."  This  ruling  was  reversed  in  this  court,  Gibson, 
C.  J.,  saying  in  his  opinion :  "  As  the  cause  goes  back  to  an- 
other jury,  it  is  proper  to  intimate  the  principle  on  which  a 
correct  decision  of  it  must  dependN^Though,  to  constitute  a 
warranty  requires  no  particular  form  of  words,  the  naked  aver- 
ment of  a  fact  is  neither  a  warranty  of  itself  nor  evidence  of  it. 
In  connection  with  other  circumstances,  it  certainly  may  be 
taken  into  consideration  ;  but  the  jury  must  be  satisfied,  from 
the  whole,  that  the  vendor  actually,  and  not  constructively, 
consented  to  be  bound  for  the  truth  of  his  representation. 
Should  he  have  used  expressions  fairly  importing  a  willingness 
to  be  thus  bound,  it  would  furnish  a  reason  to  infer  that  he 
had  intentionally  induced  the  vendee  to  treat  on  that  basis ; 
but  a  naked  affirmation  is  not  to  be  dealt  with  as  a  warranty, 
merely  because  the  vendee  had  gratuitously  relied  on  it;  for 
not  to  have  exacted  a  direct  engagement,  had  he  desired  to  buy 
on  the  vendor's  judgment,  must  be  accounted  an  instance  of 
folly.  Testing  the  vendor's  responsibility  by  these  principles, 
justice  will  be  done  ^yithout  driving  him  into  the  toils  of  an 
imaginary  contract."/  ' 

We  have  quoted  this  extract  from  the  opinion  in  McFarland 
V.  Newman,  because  it  bears  upon  another  point.  It  was  con- 
tended, in  the  case  in  hand,  that  the  question  whether  there 
was  a  warranty  should  have  been  submitted  to  the  jury.  As 
the  warranty,  if  any,  is  to  be  found  in  the  oral  testimony,  it 
would  undoubtedly  be  the  province  of  the  jury  to  determine  it, 
if  there  was  a  conflict  of  evidence.  Had  the  language  used 
been  equivocal ;  had  the  one  party  asserted  a  warranty,  and 
the  other  denied  it,  the  matter  should  have  been  submitted  to 
the  jury.  But  the  plaintiff's  own  testimony  showed  there  was 
no  warranty.     There  was  the  mere  assertion  of  a  fact,  which 


Digitized  by  LjOOQ IC 


HOLMES,  AppeUant,  v.  TYSON.  807 

1892.]  Opinion  of  the  Coart— Statement  of  Facts. 

the  cases  cited  show  was  not  a  warranty,  nor  the  evidence  of 
one.  Under  such  circumstances,  it  would  have  been  the  duty 
of  the  court  to  instruct  the  jury  that,  upon  the  undisputed 
facts,  there  was  not  sufficient  evidence  of  a  warranty.  As  the 
action  was  upon  a  warranty,  and  no  warranty  was  shown,  the 
learned  judge  did  not  err  in  directing  a  nonsuit. 
Judgment  affirmed. 


McCown  V,  Quigley,  Appellant. 

Wrongful  taking  qf  goods — Damages — Highest  valxie  in  kind. 

Where  a  person  who  has  been  in  the  habit  of  purchasing  goods  from 
another,  appropriates  goods  which  he  does  not  account  for,  and  by  his 
own  wrongdoing,  prevents  the  owner  from  accurately  estimating  the 
value  of  the  goods  taken,  the  highest  value  in  kind  may  be  charged 
against  him,  and  the  burden  is  upon  him  to  show  what  it  was  that  he  ac- 
tually took. 

Argued  Jan.  15, 1892.  Appeal,  July  T.  1891,  No.  192,  by 
James  J.  Quigley,  defendant,  from  judgment  of  C.  P.  No.  2, 
PhUa.  Co.,  Dec.  T.,  1890,  No.  132,  on  verdict  for  Frank  C. 
McCown  and  John  A.  McCown,  plaintiffs.  Before  Paxson, 
C.  J.,  Sterrbtt,  Green,  Williams,  McCollum,  Mitchell, 
and  Heydrick,  JJ. 

Assumpsit  for  goods  taken  by  the  defendant  and  not  ac- 
counted for. 

At  the  trial  before  Gordon,  J.,  it  appeared  that  the  defend- 
ant was  a  partner  with  the  plaintiffs  in  the  firm  of  McCown  & 
Co.  He  had  also  a  retail  shop,  which  he  conducted  on  his 
own  account.  He  bought  from  the  firm  the  commodities 
which  he  sold  at  his  shop,  and  they  were  charged  to  him  on 
the  books  of  the  firm.  The  plaintiffs  introduced  testimony 
which  tended  to  show  that  during  two  years  and  a  half  the 
defendant  also  took  large  quantities  of  the  same  kind  of  goods, 
and  sent  them  to  his  shop,  but  never  accounted  for  them  to 
the  firm.  When  Quigley  was  charged  by  a  detective  with 
these  appropriations,  he  admitted  having  taken  about  $1,200. 
An  employee  of  the  firm  testified  that  Quigley  had  taken  cer- 
tain goods  which  were  specifically  identified,  and  that  their 
value  amounted  to  $109.     The  driver  of  the  firm  testified  that 
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iu  1888  he  became  suspicious  of  Quigley,  that  he  was  impro- 
perly dealing  with  partnership  goods,  and  that  for  his  own  pro- 
tection he  thereafter  kept  a  memorandum  of  all  g^oods  given 
to  him  by  Quigley  which  were  not  charged  in  the  regular 
method  of  business;  that  he  made  this  memorandum  upon 
pieces  of  paper,  that  he  did  it  repeatedly  and  at  various  places 
without  regularity. 

The  court  charged  the  juiy  in  part  as  follows : 

^^  The  defence  consists  of  an  argument  that  there  is  not  suf- 
ficient here  to  charge  the  defendant  with  more  than  the  $1,200 
which  he  admitted,  and  the  $109  particularly  and  in  detail 
identified.  It  is  argued  to  you  that  that  is  all  you  can  charge 
him  with ;  for  the  other  goods  testified  to  by  the  driver  you 
can  render  no  verdict  for,  because  you  have  no  data ;  you  have 
no  safe  or  reasonably  sure  rule  by  which  to  estimate  their  value. 
Well,  gentlemen  of  the  jury,  it  is  true  that  all  judgments  of 
courts  and  verdicts  of  juries  should  be  founded  upon  appro- 
priate and  accurate  testimony,  and  should  not  represent  mere 
guess-work.  It  should  have  as  a  support  testimony,  either  doc- 
umentary or  oral,  upon  which  to  find  a  verdict ;  but  while 
that  is  true  there  is  no  inflexible  rule  as  to  the  amount  of  tes- 
timony needed  in  all  cases  to  establish  certain  facts,  and  it  is 
also  the  rule  that  in  some  cases  probability  has  greater  weight 
than  in  others,  and  that  probability  will  have  greater  weight 
against  the  wrongdoer,  when  by  his  own  act  he  has  prevented 
the  production  of  definite,  distinct  and  exact  evidence.  . 

"  [Now,  in  this  case,  if  you  believe  that  these  goods  were 
taken  in  this  way,  and  the  fact  that  the  plaintiffs  cannot  pro- 
duce exact  evidence  as  to  their  value,  results  from  the  wrong- 
ful act  of  the  defendant  himself,  and  hence  when  you  look  at 
the  plaintiffs'  case  and  find  their  testimony  weak,  not  as  satis- 
factory as  you  would  like  to  have  it,  you  will  not  be  entitled 
to  weigh  upon  them  the  consequence  of  that  defect  in  the  tes- 
timony if  it  reasonably  leads  you  to  a  conclusion  on  the  whole 
case,  and  admit  it  in  its  entirety.]  [6] 

"  The  plaintiffs  have  offered  in  evidence  a  long  account  made 
up  by  the  efforts  of  three  persons  in  the  employ  of  their  firm. 
They  are  men  who  sold  goods,  and  men  who  bought  goods,  and 
also  the  bookkeeper,  an  expert  accountant. 

'*  They  have  taken  the  data  given  by  the  driver,  consisting 
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merely  of  a  description  of  the  articles  as  packages  and  boxes, 
and  having  regard  to  the  other  goods  bought  at  the  same  time 
by  the  defendant,  the  seasons  when  the  goods  were  sold,  and 
the  general  line  of  goods  that  he  bought,  they  have  estimated 
the  probable  contents  of  these  packages  and  boxes,  and  have 
submitted  to  you  that  estimate.  Well,  gentlemen,  if  it  be  a 
simple  guess,  it  is  of  no  avail,  and  [I  charge  you  that  if  the 
men  who  made  up  this  list  had  nothing  but  the  mere  statement 
that  a  package  of  goods  was  taken  away,  and  they  simply 
guessed  that  the  package  contained  suspenders,  or  shirts,  or 
drawers,  that  that  would  be  so  vague  that  you  ought  not  to 
found  your  verdict  upon  it ;  but  the  testimony  is  that  they 
have  estimated  the  value  of  the  packages  not  accounted  for, 
by  the  value  of  such  packages  and  similar  packages  and  bulks 
as  were  recorded,  accounted  for  and  paid  for  at  that  time.]  [6] 

*'*'  You  have  heard  the  testimony  upon  that  subject,  and  I  do 
not  mean  to  go  over  it,  but  will  illustrate. 

^^  There  is  one  day  upon  which  it  is  said  nineteen  packages 
were  delivered,  and  only  two  were  charged.  Well,  these  experts 
have  examined  the  books,  have  found  the  contents  of  the  two 
packages  that  were  charged,  and  have  charged  in  this  account 
for  seventeen  similar  packages,  estimating  them  to  have  con- 
tained the  same  kind  of  goods  and  to  be  of  the  same  value. 

"  Well,  gentlemen  of  the  jury,  you  will  take  that  testimony 
and  give  it  the  weight  that  you  think  it  is  entitied  to.  It  is 
not  conclusive  upon  you,  but  it  is  merely  testimony  for  your 
consideratiou.  You  will  say  whether  it  is  probable  ;  you  will 
say  whether  it  is  reasonable,  but  [I  charge  you,  as  a  matter  of 
law,  that  if  you  find  that  there  were  goods  in  those  packages 
or  boxes  of  the  same  kind  that  he  was  then  purchasing  you 
would  have  the  right,  in  the  absence  of  any  proof  to  the  con- 
trary, to  estimate  that  they  contained  the  same  kind  of  goods 
and  the  same  value,  as  those  which  he  then  and  there  received 
and  accounted  for. 

^^  I  hope  you  grasp  that  statement.  It  is  based  upon  the 
proposition  of  the  law  that  when  a  man  by  his  own  wrongdoing 
prevents  another  from  accurately  estimating  the  value  of  that 
which  he  took,  the  highest  value  in  kind  ma}*^  be  charged 
against  him,  and  the  burden  is  upon  him  to  show  what  it  was 
that  he  actually  took.     So,  with  all  the  estimates  made  on  this 
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paper,  you  will  say  in  view  of  the  whole  testimony  whether  it 
is  reasonable  to  assume  that  the  packages  which  he  did  not  ac- 
count for  contained  the  same  kind  of  goods  as  the  packages 
which  he  did  account  for.]  [7] 

"  [If  the  testimony  of  Captain  Linden  is  to  be  believed,  there 
were  at  least  $1,200  worth  of  goods  taken  and  not  accounted 
for;  well,  gentlemen  of  the  jury,  you  will  take  that  statement 
for  what  it  is  worth.  It  undoubtedly  is  an  admission  of  that 
man  that  he  did  take  goods  to  the  value  of  $1,200  which  he 
never  accounted  for,  but  you  are  not  committed  to  that  amount. 
You  need  not  be  guided  by  his  estimate,  but  may  take  it  for 
what  it  is  worth,  and  for  the  utmost  that  he  names  against  him, 
and  you  may  add  to  it  such  other  values  as  from  the  whole  case 
you  find  should  be  done.]  [8]  The  plaintiffs  claim  some  seven 
thousand  odd  dollars. 

^^  It  is  also  argued  to  you  that  this  man's  purchases  during 
the  years  when  this  wrongdoing  was  going  on,  compared  with 
his  purchases  before  he  began  it,  indicate  the  amount  which  he 
took.  What  weight  is  to  be  given  to  that  argument  I  leave 
also  to  you. 

"  I  have  been  asked  to  charge  you  on  behalf  of  the  defend- 
ant as  follows : 

1.  "  Under  all  the  evidence  in  the  case  the  plaintiffs  can  re- 
cover only  for  those  goods  which  they  have  identified  and 
shown  were  delivered  to  the  defendant.  For  goods  claimed  to 
have  been  in  boxes,  but  not  so  proved,  there  can  be  no  recov- 
ery against  defendant,  except  for  any  amount  which  the  de- 
fendant admitted. 

A.  '^  If  that  proposition  means  that  there  can  be  no  recovery 
for  goods  in  boxes  not  shown  to  have  been  delivered  to  the 
defendant,  I  affirm  it,  but  if  it  means  that  there  can  be  no  re- 
covery for  goods  in  boxes  shown  to  have  been  delivered  to  the 
defendant,  but  not  specifically  identified,  I  refuse  it.  The  lat- 
ter clause  is  drawn  in  such  a  form  that  I  am  unable  to  say  just 
what  it  means.  I  answer  it  therefore  in  this  alternative 
way."  [3] 

2.  *^  There  is  no  evidence  in  this  case  to  charge  the  defendant 
for  any  goods  prior  to  June  5,  1890,  unless  the  jury  believes 
the  admission  of  $1,000  or  $1,200,  mentioned  by  one  of  plaint- 
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iffs'  witnesses.     As  to  any  items  prior  to  that  date,  or  beyond 
$1200  in  amount,  the  jury  should  find  for  the  defendant." 

A.  "  I  refuse  that  proposition."  [4] 

Verdict  and  judgment  for  plaintiffs  for  $8,654.68. 
Defendant  appealed. 

Errors  assigned  were  (1,  2,  9-11)  various  admissions  to  evi- 
dence but  not  quoting  the  offers,  objections  or  the  evidence  ad- 
mitted ;  (^8,  4)  answers  to  defendant's  points,  quoting  points 
aud  answers ;  (5-8)  portions  of  the  charge  as  above,  quoting 
them. 

JF.  Cooper  Shaphy^  WiUiam  Q-orman  with  him,  for  appellant. 

B.  O.  Murtriey  contra,  was  not  heard. 

Pbb  Cubiam,  January  25, 1892. 

All  of  the  specifications  which  allege  error  in  the  admission 
of  evidence,  may  be  dismissed  by  the  remark  that  they  are  not 
assigned  in  conformity  with  the  rules  of  court.  The  remain- 
ing specifications  all  refer  to  the  charge  of  the  court.  An  ex- 
amination of  them  fails  to  disclose  error. 

Judgment  affirmed. 

[See  following  case.] 


McCown  V.  Muldoon,  Appellant. 

Contract — SuretysMp — Guaranty — Judgment, 

A  dispute  ha>dng  arisen  between  McCown  and  Quigley  as  to  firm  goods 
taken  by  Quigley  and  not  accounted  for,  a  written  agreement  was  en- 
tered into  by  which  McCown  was  to  bring  a  suit  against  Quigley.  It 
was  provided :  **  Should  a  judgment  be  recovered  in  said  action  the  said 
Qoigley  covenants  to  pay  the  same.^'  On  the  same  day  that  the  agree- 
ment between  McCown  and  Quigley  was  executed,  Muldoon  executed  an 
agreement  by  which  he  covenanted  **  that  the  amount  which  may  be  due 
to  McCown  by  Quigley  under  the  foregoing  agreement  will  be  paid  by 
him  to  the  extent  of  $2,600."  McCown  recovered  judgment  against  Quig- 
ley, who  appealed  the  case  to  the  Supreme  Court.  On  January  25,  1892, 
the  judgment  was  affirmed.  Prior  to  this  date  McCown  recovered  a  judg- 
ment against  Muldoon  for  $2,500.  Muldoon  appealed,  claiming  that  he 
was  not  liable  until  the  judgment  against  Quigley  was  disposed  of  in  the 
Supreme  Court.  On  January  26,  1892,  Muldoon^s  appeal  was  called  for 
argument.    Held,  that  the  judgment  against  him  should  be  affirmed. 
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Argued  Jan.  26,  1892.  Appeal,  No.  88,  Jan.  T.,  1892,  by 
John  Muldoon,  defendant,  from  order  of  C.  P.  No.  8,  Phila. 
Co.,  June  T.,  1891,  No.  1282,  entering  judgment  for  want  of 
a  sufficient  affidavit  of  defence  in  favor  of  Frank  C.  McCown 
and  John  A.  McCown,  plaintiffs.  Before  Paxson,  C.  J., 
Stbrrbtt,  Green,  Williams,  McCollum,  Mitchell  and 
Hbydriok,  JJ. 

Assumpsit  on  a  contract  under  seal.  From  the  plaintiffs 
statement  it  appeared  that  a  dispute  having  arisen  between 
plaintiffs  and  their  partner  James  J.  Quigley,  a«  to  firm  goods 
taken  by  Quigley  and  not  accounted  for,  an  agreement  in 
writing  and  under  seal  was  entered  into  on  October  18, 1890, 
by  which  it  was  agreed  that  a  suit  should  be  brought  by  the 
plaintiffs  against  Quigley  to  determine  the  value  of  the  goods 
taken.  The  agreement  provided  as  follows:  "Should  a  judg- 
ment be  recovered  in  said  action  the  said  James  J.  Quigley 
covenants  to  pay  the  same  subject  to  a  credit  however  as  here- 
inafter set  out.  Frank  C.  McCown  and  John  A.  McCown 
agree  to  allow  the  said  James  J.  Quigley  (being  the  agreed 
value  of  his  interest  in  the  said  firm)  the  sum  of  Two  Thousand 
Dollars  which  said  sum  shall  go  in  reduction  of  any  judgment 
obtained  in  the  above  mentioned  suit.'* 

On  the  same  day  the  defendant  executed  the  following  con- 
tract: 

"  I  John  Muldoon  covenant  that  the  amount  which  may  be 
due  to  Frank  C.  McCown  and  John  A.  McCown  by  James  J. 
Quigley  under  the  foregoing  agreement  will  be  paid  by  him  to 
the  extent  of  Twenty-five  Hundred  Dollars." 

On  August  1,  1891,  the  plaintiffs  recovered  a  judgment 
against  Quigley  for  $8,654,68.  Quigley  took  an  appeal.  The 
Supreme  Court  affirmed  the  judgment  on  January  25, 1892. 
After  the  judgment  in  the  common  pleas  was  rendered,  de- 
mand was  made  on  Muldoon  for  payment  of  $2,500,  and  on 
his  refusal  to  pay  it  this  suit  was  brought.  Muldoon  in  his 
affidavit  of  defence  averred  that  the  plaintiffs  had  no  right  to 
bring  any  action  against  him  pending  Quigley's  appeal  to  the 
Supreme  Court. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 
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Error  assigned  was  the  order  of  the  court. 

Francis  H.  Garrett^  H.  Cooper  ShapUy  and  William  Qormem 
with  him,  for  appellant. 

B.  O.  McMwrtrie^  for  appellee,  was  not  heard. 

Pkb  Curiam,  January  26, 1892,  at  bar. 
Judgment  affirmed. 

[See  preceding  case.] 


Gatzmer,  Appellant,  v.  St.  Vincent  School  Society. 

Equity — If^ttneUcn—DouJblful  rights, 

A  mandatory  injunction  will  not  be  issued  where  complainants^  rights 
are  not  clear. 

Covenants — Building  restrictions— Laches. 

Defendants  owned  land  subject  to  a  covenant  that  **nio  manufactory, 
workshop,  steam-engine  house,  smith  shop,  ....  or  other  building  for 
offensive  purposes  or  occupation,  or  building  of  any  kind  to  be  used  for 
any  purpose  other  than  as  and  for  a  genteel  cottage  or  dwelling  house, 
stable  or  coach  house,  shall  ever  be  built  *'  on  the  land.  The  lessees  of 
defendant,  a  boat  club,  built  on  the  land  a  boat  house,  club  house  and  a 
small  building  used  aa-a,  carpenter  shop  for  repairing  boats.  These  build- 
ings were  completed  in  September,  1887.  Notice  to  remove  the  buildings 
was  not  given  by  the  complainant  until  January,  1889.  Held,  that  the 
complainants  were  not  entitled  to  a  mandatory  injunction. 

Argued  Jan.  26,  1892.  Appeal,  No.  66,  Jan.  T.,  1892,  by 
plaintiffs,  William  H.  Gatzmer  et  al.,  from  decree  of  C.  P. 
No.  3,  Phila.  Co.,  March  T.,  1889,  No.  415,  dismissing  bill  in 
equity  filed  against  the  German  Roman  Catholic  St.  Vincent 
School  Society  of  Philadelphia,  and  Jacob  S.  Disston  and  Hor- 
ace C.  Disston.  Before  Paxson,  C.  J.,  Stbrrbtt,  Gbeen, 
WHiLiAMS,  MoCoLLUM,  MiTCBCKLL  and  Hbydrick,  J  J. 

Bill  in  equity  to  compel  the  removal  of  certain  houses  erect- 
ed on  land  in  alleged  violation  of  a  covenant  in  a  deed. 

The  bill  averred  that  under  a  certain  deed  made  by  Gatzmer 
and  others  on  the  twenty-fifth  day  of  February,  1856,  a  large 
tract  of  land  at  Tacony,  in  the  Twenty-third  Ward  of  the  city 
of  Philadelphia,  running  along  the  Delaware  river,  was  con- 
veyed, subject  to  certain  covenants  and  restrictions  against  the 
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erection  on  any  part  of  the  lot  situate  between  low-water  mark 
of  the  river  Delaware  and  Wissinoming  street,  to  the  grantors 
of  said  Catholic  society ;  that  a  lease  had  been  made  by  said 
society  to  said  Disstons ;  and  that  the  latter  had  erected,  and 
were  maintaining  buildings  on  the  restricted  tract  in  violation 
of  said  covenants  and  restrictions. 

An  answer  was  filed  by  said  society  in  which  the  existence 
of  the  restrictions,  as  was  averred  to  have  been  imposed  by 
said  deed,  was  admitted,  but  in  which  it  was  denied  that  any 
buildings  had  been  erected  or  were  being  maintained  in  viola- 
tion of  said  restrictions. 

The  case  was  referred  to  U.  C.  Smith,  Esq.,  as  master,  who 
recommended  a  decree  as  prayed  for  in  the  bill.  Exceptions 
to  the  master's  report  were  sustained  by  the  court,  RsED,  J., 
filing  the  following  opinion : 

"  The  complainants,  the  owners  of  property  in  the  Twenty- 
third  ward  of  the  city  of  Philadelphia,  are  the  beneficiaries  of 
a  covenant  whereby  the  owners  and  occupiers  of  a  oertian  lot 
of  ground  on  the  river  Delaware,  adjacent  to  the  complainants' 
land,  are  bound  by  the  following  covenant,  namely : 

"That  'No  manufactory,  workshop,  steam-engine  house, 
smith  shop,  candle  or  glue  manufactory,  slaughter-house,  dye- 
house,  distillery,  malt-house,  hotel,  tavern,  porter  or  lager  beer 
house,  or  other  building  for  offensive  purposes  or  occupation, 
or  building  of  any  kind  to  be  used  for  any  purpose  other  than 
as  and  for  a  genteel  cottage  or  dwelling  hovse^  stable  or  coach- 
house, shall  ever  be  built,  erected  or  placed  upon  that  part  of 
the  lot  of  ground  above  described,  which  is  situate  between 
low-water  mark  of  the  river  Delaware  and  Liberty  or  Wissi- 
noming street,  as  laid  down  on  the  plan  of  Tacony,  and  be- 
tween the  said  Monroe  street,  as  laid  down  as  aforesaid,  and 
the  northern-most  line  of  the  said  above-described  tract,  or  any 
part  thereof.' 

"The  covenant  further  stipulates  that  no  building  to  be 
erected  on  the  lot  of  land  in  question  shall  ever  be  converted 
into  a  manufactory,  workshop,  steam-engine  house,  etc.  And 
it  is  further  provided,  that  upon  thirty  days'  notice  in  writing 
the  owners  or  occupiers  of  the  land  in  question  shall  remove 
the  building  erected  in  violation  of  the  restriction,  or  failing 
in  this  shall  permit  the  covenantees  to  enter  and  do  so. 
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^^  The  defendants  are  the  ^  German  Roman  Catholic  Saint 
Vincent's  Orphans'  Asylum  of  Philadelphia  and  its  Vicinitjs' 
and  Jacob  S.  Disston  and  Horace  C.  Disston. 

"In  the  answer  filed  to  the  original  bill  by  the  Disstons, 
they  say  that,  *  It  is  true  said  society '  (namely,  the  Saint  Vin- 
cent Asylum)  'leased  to  these  defendants'  the  lot  in  ques- 
tion. When  it  came  to  the  proof  there  was  offered  a  paper 
which  purported  to  be  a  lease  from  Charles  Schmitt  and  others 
to  the  Keystone  Boat  Club  of  Tacony,  and  which  was  executed 
by  Joseph  Wirth,  president,  and  Charles  Schmitt  and  another, 
and  by  Jacob  S.  Disston,  president. 

"  It  was  asserted  that  the  description  of  this  paper  did  not 
accord  with  the  land  actually  held  by  the  Boat  Club,  and  it 
was  claimed  that  under  the  admission  by  the  defendants, 
the  Disstons,  that  they  were  the  lessees  of  the  Boat  Club  pro- 
perty, the  alleged  writing  was  not  competent  evidence.  The 
master  refused  to  admit  it,  whereupon  Disstons  applied  to 
the  court  for  leave  to  amend  their  answer,  which  leave  was 
granted. 

"  In  this  new  answer  they  corrected  the  error  made  in  their 
first  answer,  and  set  up  a  lease  made  by  the  Orphan  Asylum 
to  the  Boat  Club.  In  its  answer  the  Orphan  Asylum  also 
stated  that  it  had  leased  to  the  Boat  Club. 

"  The  evidence  adduced  before  the  master  and  the  admis- 
sions in  the  pleadings  show  no  relation  of  the  defendants,  the 
Disstons,  to  the  property  other  than,  first,  that  of  contractors 
to  build  the  club  house,  which  relation  terminated  in  Sep- 
tember, 1887,  when  the  house  was  finished,  and  secondly  that 
of  membership  in  the  club. 

"The  Keystone  Boat  Club  is  an  unincorporated  society 
composed  of  numerous  members  and  is  in  possession  of  the 
club  house  and  grounds,  claiming  under  the  lease  already  de- 
scribed. 

"  It  appears  from  the  evidence  that  this  club  house  is  used 
as  club  houses  ordinarily  are,  and  there  is  no  satisfactory  proof 
of  any  unusual  attendance  at  the  place  or  irregular  conduct  on 
the  part  of  those  who  so  attend.  The  evidence  also  shows 
that  the  club  house  was  completed  in  September,  1887,  and 
that  the  thirty  days'  notice  under  the  original  covenant  was 
first  given  by  the  complainants  in  January,  1889.    Since  the 
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giving  of  this  notice  and  since  the  filing  of  the  bill  the  only 
addition  to  this  house  has  been  a  number  of  small  shelters  de- 
signed to  protect  from  the  weather  the  boats  used  by  the  mem- 
bers of  the  club.  There  is  attached  to  the  main  club  house 
also  a  room  where  boats  are  occasionally  repaired  and  where 
perhaps  some  few  have  been  built,  but  the  evidence  does  not 
show  that  this  portion  of  the  house  was  built  any  later  than 
the  rest,  namely,  September,  1887. 

'^  In  our  opinion  the  evidence  does  not  warrant  the  master 
in  finding  it  to  be  a  carpenter  shop  within  the  meaning  of  the 
covenant  relied  upon  by  the  complainants,  but  even  if  we 
thought  otherwise  it  is  not  necessary  to  enter  a  decree  enjoin- 
ing the  use  of  the  room  for  such  purpose  in  view  of  the  laches 
of  the  complainant  in  this  whole  matter. 

"The  interpretation  of  the  principal  words  of  the  restric- 
tion is  not  free  from  diflSculty ;  the  club  house  in  question  is 
not  a  '  dwelling  house,'  but  whether  it  does  not  come  within 
the  alternative  phrase  a  '  genteel  cottage '  is  by  no  means  so 
plain. 

"  It  may  be  that  in  an  action  of  covenant  the  complainants 
might  recover  their  damages,  if  any,  and  it  may  even  be  con- 
ceded that  upon  establishing  an  actual  nuisance  in  the  erec- 
tion or  maintenance  of  the  club,  equity  would  give  relief,  but 
it  seems  to  us  that  a  chancellor  ought  not  to  use  his  strong  arm 
and  issue  an  injunction  to  remove  an  expensive  building  in  the 
state  of  affairs  disclosed  by  the  evidence  now  before  the  court. 
It  is  true  that  a  plain  violation  of  a  restriction,  the  terms 
of  which  were  not  open  to  question,  has  been  restrained  even 
where  no  injury  to  the  complainant  was  apparent,  and  where 
the  parties  could  perhaps  have  been  left  to  their  common  law 
remedy,  but  the  Supreme  Court,  in  indicating  the  rights  of 
owners  of  restrictions,  as  questioned  by  the  late  Chief  Justice 
Read,  has  never  gone  so  far  as  to  sustain  the  issuing  of  a  man- 
datory injunction  in  the  case  of  a  covenant  doubtful  in  its 
meaning,  and  in  favor  of  a  complainant  who  had  proved  no  in- 
jury arising  from  the  breach  thereof,  and  who  had  been  so 
backward  in  the  assertion  of  his  claim  as  to  have  well  misled 
the  possessor  of  the  servient  property. 

"In  consideration  of  the  complainants'  default,  we  do  not 
feel  called  upon  to  decide  two  other  points  raised  before  us : 
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first,  whether  the  Orphans'  Asylum,  by  leasing  the  property 
in  order  that  a  building  should  be^  put  upon  it,  and  exacting 
a  stipulation  that  such  building  should  not  be  used  except  as 
a  ^boat  house  and  club  room'  is  subject  to  the  injunction 
prayed  for  in  the  bill,  even  if  this  building  comes  within  the 
restriction ;  and,  secondly,  whether  the  other  defendants,  Jacob 
S.  and  Horace  C.  Disston,  being  liable  to  suit  not  as  lessees 
but  only  as  club  members,  may  properly  take  advantage  of  the 
nonjoinder  of  the  other  members  of  the  Keystone  Club. 

'^  The  exceptions  to  the  master's  report  are  sustained  and 
the  bill  is  dismissed." 

Error  assigned  was  the  dismissal  of  the  bill. 

Joseph  Mellors  and  John  0:  Johnson^  for  appellants. — ^A  court 
of  equity  should  grant  the  relief  prayed  for  in  cases  like  the 
present:  St.  Andrew's  Church  Ap.,  67  Pa.  619;  Attorney  Gen- 
eral V.  Railway  Companies,  L.  R.  8  Ch.  Ap.  100;  Hills  v.  Miller, 
3  Paige,  254.  The  restriction  in  the  deed  is  a  contract  and  the 
interference  of  a  court  of  equity  is  justified,  on  the  ground  of 
specific  performance  of  a  contract.  See  St.  Andrew's  Church 
Appeal,  67  Pa.  612 ;  Scott  v.  Burton,  2  Ashmead,  826 ;  Barret 
V.  Blagrave,  6  Vesey  J.,  656 ;  Stuyvesant  v.  Mayor,  11  Paige, 
416 ;  Com.  v.  Rush,  14  Pa.  196 ;  Jarden  v.  P.  W.  &  B.  R.  R., 
3  Whar.  602. 

The  language  of  the  deed  containing  the  restriction  consti- 
tutes a  covenant  running  with  the  land.  Equity  will  restrain 
the  violation  of  such  covenant.  Biddle  v.  Ash.,  2  Ashmead, 
211 ;  Com.  v.  Rush,  14  Pa.  186 ;  Clark  v.  Martin,  49  Pa.  289. 

In  exercising  the  jurisdiction  by  way  of  mandatory  injunc- 
tion against  acts  in  violation  of  contract,  covenant  or  agree- 
ment, the  court  looks  to  the  express  stipulation  of  the  agreement 
and  is  not,  as  in  cases  oi  trespass  or  nuisance,  influenced  by 
considerations  as  to  the  nature  or  extent  of  the  damage.  Storer 
V.  Great  Western  RaUway  Co.,  2  Y.  &  C.  C.  C.  48 ;  Lloyd  v. 
London,  Chatham  and  Dover  Railway  Co.,  2  D.  J.  &.  S.  679 ; 
Kerr  on  Injunctions,  ^482. 

A  delay  of  fourteen  months  by  a  plaintiff  in  taking  steps  to 
prevent  the  continuance  of  a  breach  of  a  restrictive  covenant 
will  not  amount  to  such  acquiescence  as  to  disentitle  him  to  an 
injunction.  Duke  of  Northumberland  v.  Bowman,  66  L.  T. 
CN.  S.),  page  773. 
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John  Roberts^  for  appellees. — The  complainants  were  guilty 
of  laches :  Conover  v.  Smith,  17  N.  J.  Eq.  61 ;  Chesterman  v. 
Gardner,  6  Johns.  Ch.  29 ;  Parrish  v.  Koons,  1  Par.  92 ;  Ins. 
Co.  V.  Union  Canal  Co.,  2  Brightly,  48. 

If  a  man  is  silent  when  it  is  his  duty  to  speak,  he  shall  not 
be  permitted  to  speak  when  it  is  his  duty  to  be  silent.  Blake 
V.  Exchange  Ins.  Co.,  12  Gray,  266 ;  Young  v.  Vough,  8  C.  E. 
Green,  325  ;  Bisph.  Eq.,  p.  350-4 ;  Pickard  v.  Sears,  6  Adol- 
phus  &  Ellis,  469 ;  Chapman  v.  Chapman,  9  P.  F.  Smith,  214  ; 
Carr  v.  WaUace,  7  Watts,  400 ;  Smith  v.  McNeal,  18  P.  F. 
Smith,  164. 

A  mandatory  injunction  will  not  be  issued  where  complain- 
ant's rights  are  not  clear :  R.  R.  Co.  v.  Central  Stock  Yard  &  T. 
Co.,  45  N.  J.  Eq.  60 ;  Mayer's  Ap.,  23  P.  F.  Smith,  164  ; 
Gaskin  v.  Balls,  13  Ch.  D.  329 ;  Baxter  v.  Bower,  44  L.  J. 
Ch.  626 :  Outcalt  v.  Geo.  W.  Helme  Co.,  16  Stew.  Eq.  665. 

Pbb  Cxjbiam,  February  1, 1892. 

We  are  of  opinion  that  the  court  below  did  not  err  in  dis- 
missing the  complainants'  bill.  The  case  is  not  so  clear  as  to 
justify  a  mandatory  injunction.  It  is,  at  least,  doubtful, 
whether  the  building  itself  is  a  violation  of  the  restriction. 
The  improvements  complained  of  consist  of  a  boat  house,  club 
house,  and  building  alleged  to  be  used  as  a  carpenter  shop. 
The  latter,  however,  appears  to  have  been  used  as  a  carpenter 
shop  merely  for  repairing  the  boats  belonging  to  the  club,  and, 
occasionally,  the  construction  of  a  new  one.  The  club  house 
in  question  is  ceitainly  not  a  dwelling-house,  but  it  is  not 
clear  that  it  does  not  come  within  the  alternative  phrase,  a 
"  genteel  cottage." 

We  also  agree  with  the  learned  judge  below  that  there  has 
been  considerable  delay  in  making  this  application.  He  says, 
in  his  opinion :  "  It  appears  from  the  evidence  that  the  club 
house  is  used  as  club  houses  ordinarily  are,  and  there  is  no 
satisfactory  proof  of  any  unusual  attendance  at  the  place,  or 
irregular  conduct  on  the  part  of  those  who  so  attend.  The 
evidence  also  shows,  that  the  club  house  was  completed  in 
September,  1887,  and  that  the  thirty  days'  notice,  under  the 
original  covenant,  was  first  given  by  the  complainants  in  Jan- 
uary, 1889.    Since  the  giving  of  this  notice,  and  since  the  fil- 


Digitized  by  LjOOQ IC 


GATZMER,  AppeUant,  v.  ST.  VINCENT  SOCIETY.    319 
1892.]  Opinion  of  the  Court— Abjudication. 

ing  of  the  bill,  the  only  addition  to  this  house  has  been  a 
nnmber  of  small  shelters,  designed  to  protect  from  the  weather 
the  boats  used  by  the  members  of  the  club.  There  is  attached 
to  the  main  club  house  also  a  room  where  boats  are  occasionally 
repaired,  and  where,  perhaps,  some  few  have  been  built,  but 
the  evidence  does  not  show  that  this  portion  of  the  house  was 
built  any  later  than  the  rest,  namely,  September,  1887.*' 

A  mandatory  injunction  will  not  be  issued  where  complain- 
ants' rights  are  not  clear :  Railroad  Co.  v.  Stock  Yard  and  T. 
Co.,  45  N.  J.  Eq.  50;  Mayer's  Ap.,  78  Pa.  164. 

The  afiSrmance  of  this  decree  does  not  preclude  the  com- 
plainants from  their  remedy  at  law. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


Hirst's  Estate.     Hirst's  Appeal. 

Person  under  disability — Validity  cf  acts  of. 

Whatever  a  person  under  disability  may  be  compelled  to  do,  he  or  his 
representative  may  with  like  effect  do  voluntarily. 

Redemption  of  ground  rent  otoned  by  person  non  compos  mentis. 
Where  a  redeemable  ground  rent  owned  by  a  person  non  compos  men- 
tis is  paid  off,  the  proceeds  become  personalty,  and  at  his  death  pass  to 
his  next  of  kin  without  distinction  of  blood. 

Argued  Jan.  26,  1892.  Appeal,  No.  96,  Jan  T.,  1892,  by 
Anthony  A.  Hirst  et  al.,  from  decree  of  O.  C.  Phila.  Co.,  Oct.  T., 
1881,  No.  557,  dismissing  exceptions  to  the  adjudication  of  the 
account  of  Adele  H.  Barger,  trustee  of  Stephen  C.  Hirst.  Be- 
fore Paxson,  C.  J.,  Stbbbbtt,  Gbbbn,  Williams,  McCol- 
LUM,  MrrcHBLL  and  Heydbiok,  JJ. 

Trustee's  account  filed  for  adjudication. 

From  the  adjudication  filed  by  Hanna,  P.  J.,  the  following 
facts  appeared : 

Stephen  C.  Hirst,  the  cestui  que  trust,  died  November  12, 
1890.  The  trust  arose  under  the  will  of  William  L.  Hirst, 
deceased.  On  October  16,  1875,  William  L.  Hirst  and  wife 
sold  and  conveyed  a  certain  lot  of  ground  and  premises  on 
Chestnut  street,  east  of  Sixteenth  street,  to  George  W.  Ed- 
wards and  Joseph  M.  Patterson,  reserving  thereout  to  him,  his 
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heirs  and  assigns,  the  yearly  rent  or  sum  of  $3,900  in  quarterly 
payments,  with  the  usual  covenant  that  he  and  his  heirs  at  any 
time  upon  payment  of  the  sum  of  $65,000  and  arrears  of  rent 
would  extinguish  the  said  rent. 

Wm.  L.  Hirst  died  August  80, 1876,  leaving  a  last  will  and 
testament,  by  which  he  devised  and  bequeathed  to  his  wife  all 
the  residue  of  his  estate,  in  trust  to  apply  the  net  income  as 
follows :  One  third  part  to  herself  during  widowhood,  and  two 
third  parts  to  be  divided  into  as  many  shares  as  the  number  of 
his  children  surviving  him,  the  share  of  his  son  Stephen  to  be 
paid  to  Thomas  J.  Barger,  to  be  paid  and  applied  by  him  for 
Stephen  in  his  discretion. 

He  gave  his  wife  an  absolute  power  of  sale  of  all  his  real 
estate,  except  528  Walnut  street  and  211  South  Sixth  street, 
and  at  the  expiration  of  seven  years  from  his  death  he  author- 
ized his  wife  to  make  partition  of  all  his  real  estate  to  and 
among  his  children,  etc.,  '^  the  share  of  Stephen  to  be  allotted 
in  trust  to  Thomas  J.  Barger,  as  aforesaid."  Mrs.  Adele  H. 
Barger  was  afterwards  appointed  by  this  court  trustee  of  said 
Stephen  C.  Hirst. 

The  widow  of  testator,  by  virtue  of  the  power  vested  in  her 
by  his  will,  by  deed  of  declaration,  dated  July  2,  1884,  exer- 
cised said  power  and  made  partition,  whereby  she  allotted  to 
said  Adele  H.  Barger,  as  trustee  for  Stephen  C.  Hirst,  one  un- 
divided tenth  part  of  the  said  ground  rent  as  tenant  in  com- 
mon. 

On  March  80, 1889,  Adele  H.  Barger,  trustee,  filed  a  petition 
in  the  orphans'  court  praying  for  an  order  and  decree  "  author- 
izing her  as  trustee,  as  aforesaid,  to  join  with  the  other  parties 
and  persons  in  interest  in  granting  and  extinguishing  the  said 
ground  rent  unto  the  said  Anthony  A.  Hirst,  his  heirs  and  as- 
signs, forever,  and  that  such  extinguishment  shall  be  indefea- 
sible by  any  person  having  a  present  or  expectant  interest  in  the 
premises." 

The  court  granted  the  petition,  and  Mrs.  Barger  joined  in 
the  deed  of  extinguishment  of  the  ground  rent. 

The  auditing  judge  held  that  the  proceeds  of  the  ground  rent 
were  personalty,  and  should  be  distributed  to  the  brothers  and 
sisters  of  the  half  blood  without  distinction  of  blood. 


Digitized  by  LjOOQ IC 


HIRSTS  ESTATE.  821 

1892.]  Opinion  of  Court  below. 

Exceptions  to  the  adjudication  were  dismissed  hy  the  court, 
Pbnbose,  J.,  filing  the  following  opinion : 

^^  The  covenant  of  the  testator  bound  his  heirs  and  devisees, 
who  could  have  been  compelled  to  extinguish  the  ground  rent 
reserved  by  his  deed  of  October  16,  1875,  and  the  money 
paid  to  them  in  the  proceeding  to  enforce  performance  of  the 
contract  would,  unquestionably,  have  thereafter  been  transmis- 
sible as  money,  even  though  some  of  the  owners  may  have  been 
minors  or  lunatics. 

"  It  is  a  maxim  of  the  law  that  whatever  a  person  under  dis- 
ability may  be  compelled  to  do,  he,  or  his  representative,  may, 
with  like  effect,  do  voluntarily  (Co.  Litt.,  85,  a ;  171,  a ;  171, 
b ;  172,  a)  ;  hence,  in  the  present  case,  as  the  conversion  of  the 
ground  rent,  regarding  it  as  real  estate  belonging  in  part  to  one 
nan  compos  menUs^  did  not  take  place  under  any  act  of  assem- 
bly which,  so  far  as  such  person  was  concerned,  preserved  to 
the  proceeds  the  character  of  the  original  estate,  his  share,  no 
less  than  the  shares  of  the  other  owners,  became  personalty, 
and  at  his  death  passed  to  his  next  of  kin  without  distinction 
of  blood.  The  effect  ia  precisely  as  if  the  sale  had  taken  place 
under  a  judgment  for  the  debt,  or  upon  the  contract  of  the 
testator. 

^^  It  is  true  that  there  was  a  petition  by  his  trustee  for  leave 
to  join  in  the  deed  of  extinguishment,  and  it  is  argued  that  the 
act  of  1853  expressly  provides  that  sales  made  under  it  of  the 
estate  of  a  lunatic  shall  not  affect  the  question  of  future  de- 
scent ;  but  manifestly  the  petition  could  not  have  been  under 
that  act,  since  it  prohibits  action  by  the  court  unless  notice  has 
been  given  to  all  persons  having  a  present  or  prospective  inter- 
est. There  was  no  notice  either  to  the  cestui  que  trust  or  to 
his  committee ;  and  the  decree  must  be  regarded  simply  as  an 
approval  of  the  voluntary  joinder  of  the  trustee  in  the  convey- 
ance, thus  saving  the  cestui  que  trust  from  the  expense  and 
trouble  of  a  bill  for  specific  performance.  If  the  cestui  que 
trust  was  insane,  no  title  would  pass  under  the  act  of  1853 
without  notice  to  a  committee  ;  if  he  was  not  insane,  his  share 
of  the  proceeds  was,  of  course,  personal  estate. 

^*'  It,  under  the  will  of  the  father,  the  estate  of  the  cestui  que 
trust  was  for  life  only  (and  the  creation  of  a  trust  with  regard 
to  it  affords  indication  of  intention  to  give  nothing  more  than 
Vol.  OxLvn— 21 
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this),  very  clearly  at  its  termination  the  distribution  of  that 
share  would  be  to  all  of  the  children  of  the  testator,  and  not 
merely  to  those  of  the  whole  blood  of  the  tenant  for  life. 

"  The  exceptions  are  dismissed  and  the  adjudication  con- 
firmed absolutely." 

Error%  assiffned  were  the  dismissal  of  the  exceptions. 

John  Q.  Johnson^  A.  A.  Hirst  with  him,  for  appellants. 
Henry  H.  Cattell^  for  appellees. 

Pbb  Citriam,  February  1, 1892. 

This  decree  is  affirmed  upon  the  opinion  of  the  learned 
judge  of  the  court  below,  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


Cooper's  Estate.     Cooper's  Appeal. 

WiV^Agreement  qf  v)ido%D — BeleaBe  qf  interest  in  residue. 
Testator  directed  that  the  sum  of  $7,000  per  annum  should  be  paid  to 
his  widow  during  life.  Certain  gifts  to  charities  failed  on  account  of  the 
improper  execution  of  the  will,  and  a  partial  intestacy  resulted.  The 
widow  entered  into  an  agreement  with  the  executors  by  which  in  consid- 
eration of  the  transfer  to  her  of  certain  furniture  she  released  her  right 
to  any  part  of  the  estate  except  that  to  which  she  was  entitled  under  the 
will.  It  was  further  provided  that  if  the  income  of  the  residue  of  the  es- 
tate should  be  insufficient  to  pay  the  annuity  to  the  widow,  the  annuity 
should  abate  accordingly,  but  t^at  the  sums  so  abated  "■  should  be  re- 
funded to  said  accountant  when  the  net  annual  income  beyond  the  re- 
quired payments  is  adequate  for  that  purpose."  It  was  provided  by  a 
later  agreement  that  interest  on  the  appraised  value  of  the  furniture  should 
be  charged  against  the  widow,  if  the  income  proved  insufficient  to  pay  all 
annuities.  Held,  that  after  the  death  of  the  widow,  the  representatives 
were  entitled  to  recover  the  retained  annuity,  the  income  being  sufficient 
to  pay  it. 

Argued  Jan.  22,  1892.  Appeal,  No.  20,  July  T.,  1891,  by 
Redman  Cooper,  from  decree  of  O.  C.  Phila.  Co.,  July  T.,  1879, 
No.  64,  dismissing  exceptions  to  adjudication  of  estate  of  Lewis 
Cooper,  deceased.  Before  Paxson,  C.  J.,  Stbrrbtt,  Gbeen, 
Williams,  McCollum,  Mitchell  and  Heydrick,  JJ. 

Adjudication  of  the  account  of  the  Pennsylvania  Company 
for  Insurance  on  Lives  and  Granting  Annuities,  trustees  un- 
der the  will  of  Lewis  Cooper,  deceased. 
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The  facts  appear  by  the  opinion  of  the  court  below. 

Penbosb,  J.,  filed  the  following  opinion : 

"  It  cannot  be  doubted  that  under  the  will  of  the  testator  his 
widow  was  entitled  to  receive  f  7,000,  without  any  deduction 
or  diminution  whatever,  during  each  year  that  she  survived 
him,  and  that  this  right  was  not  in  any  manner  dependent  upon 
the  amount  of  income  yielded  by  the  estate.  It  follows  that 
so  far  as  the  annual  sums  so  given  were  not  paid  to  her,  she  or 
her  representatives  have  the  right  to  insist  that  the  deficiency 
shall  be  made  up  before  any  further  distribution  takes  place, 
unless  by  her  own  act  or  agreement  she  has  precluded  herself 
from  doing  so.     Has  she  done  this  ? 

"  The  will  gave  the  residue  of  the  estate  to  the  executors  in 
trust  to  pay  to  her  $7,000  per  annum,  and  J5600  per  annum  to 
each  of  the  five  sisters  of  the  testator ;  and  after  the  death  of 
all  of  them,  and  after  the  payment  of  legacies,  amounting  to 
tlO,000,  to  children  of  some  of  the  sistera,  to  hold  the  residue  for 
certain  charities.  The  gift  for  charities  failed  because  of  the 
non-execution  of  the  will  in  accordance  with  the  requirements 
of  the  statute  ;  and  the  personal  estate  having  passed,  therefore, 
under  the  intestate  laws — subject  to  the  annuities,  etc. — one 
half  to  the  widow  (the  testator  having  left  no  issue)  and  one 
half  to  the  brothers  and  sisters,  an  agreement  was  entered  into, 
September  19, 1874,  between  the  widow,  of  the  first  part,  the 
executors,  of  the  second  part,  and  the  brothers  and  sisters  of 
the  third  ptirt,  which  provided  that  as  between  her  and  the 
brothers  and  sisters  she  should  release  and  extinguish  all  right 
to  any  part  of  the  estate  *  except  that  to  which  she  is  expressly 
entitled  by  the  provisions  of  her  husband's  will,'  in  considera- 
tion of  their  agreement  that  there  should  be  a  present  transfer 
to  her  of  the  household  furniture,  etc.,  appmised  at  $11,135.50, 
with  like  efiEect  as  '  if  they  had  been  specifically  bequeathed  to 
her  by  the  said  decedent's  will.' 

"  The  residuary  pei-sonal  estate  amounted  to  $161,132.93,  of 
which  her  share,  after  payment  of  the  legacies  ($12,000)  to  the 
sisters'  children  and  subject  to  the  life  estate,  was  $74,998.76 ; 
all  of  which  she  thus  gave  up — but  expressly  reserving  her 
rights  under  the  will — ^for  a  consideration  not  moving  from  the 
parties  to  whom  she  gave  it,  but  consisting  merely  of  its  being 
advanced  to  her,  out  of  her  own  share,  *  as  if  it  had  been  spe- 
cifically bequeathed.' 
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*^  At  the  same  time  it  was  agreed  as  between  the  widow  and 
the  executors,  ^  the  parties  of  the  second  part,'  and  manifestly 
only  for  the  protection  of  the  latter,  '  that  if  by  reason  of  the 
reduction  of  the  trust  estate  by  the  transfer  to  her  of  the 
property  ....  the  appraised  value  of  which  is  $11,186.50 — ^the 
net  annual  income  of  the  residue  is  made  insufficient  to  pay  in 
full  her  annuity  under  the  said  will  then  such  annuity  shall 
abate  accordingly — such  annual  abatement  not  to  exceed  the 
lawful  interest  on  said  appraised  value,  and  to  cease  when  the 
net  annual  income  is  sufficient  to  pay  all  the  annuities  in  full : 
the  sums  so  abated  to  be  refunded  to  said  annuitant  when  the 
net  annual  income  beyond  the  required  payments  *is  adequate 
for  that  purpose.' 

'^  A  year  later,  the  executors  having  prepared  their  account 
for  filing,  a  further  agreement  was  entered  into  confirming  the 
account,  making  distribution  of  the  income  then  on  hand,  and 
providing  as  to  principal  as  follows : 

" '  The  balance  of  principal  as  above  set  forth  is  to  be  held 
by  ...  .  the  trustees  of  the  residuary  estate  under  the  will  of 
Lewis  Cooper  in  trust  to  pay  out  of  the  income  now  in  hand 
to  Mrs.  Emmeline  Cooper,  widow,  in  quarterly  instalments,  less 
a  commission  of  five  per  cent  for  collecting,  her  annuity  of 
$7,000  per  annum,  or  $6,650  net — the  annuity  having  been 
paid  in  full  to  June  18, 1875.  Provided  that  if  the  income  of 
the  said  residuary  estate  shall  prove  insufficient  to  meet  all  the 
annuities  directed  by  the  residuary  clause  of  the  will,  in  accord- 
ance with  the  provisions  of  the  above  recited  agreement  of  Sep- 
tember 19, 1874,  interest  at  the  rate  of  six  per  cent  upon  the 
said  sum  of  $11,135.50  shall  be  charged  against  said  Emmeline 
to  such  extent  as  shall  be  necessary  to  make  good  said  annuities 
as  an  income  asset  of  the  estate  received  and  paid  over  to  her 
on  account.  And  in  further  trust  out  of  the  income  remaining 
after  the  aforesaid  payment  and  said  credit  to  pay  the  other 
annuities  as  directed  by  said  will,  less  commissions  and  col- 
lateral inheritance  tax,  so  far  as  may  be  possible,  and  to  hold 
the  said  estate  after  such  payments  in  trust  for  the  uses  and 
purposes  of  the  will  of  said  testator  so  far  as  the  same  may  be 
legal  and  valid,  and  for  the  persons  entitled  thereto  under  the 
law  and  previous  agreement  of  the  parties  hereto.' 

"  Upon  the  exhibition  of  this  agreement  to  the  court  the  ao- 
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count  was  confirmed,  and  after  the  distribution  of  the  income 
then  in  the  hands  of  the  accountants  the  principal  was  awarded 
to  the  trustees  to  be  held  in  accordance  with  it. 

'*  If  these  agreements  were  obscure  they  would  not,  under 
the  facts  which  have  been  stated,  be  construed  unfavorably  to 
the  widow,  who  gave  up  so  much  for  what  was  manifestly  an 
extremely  disproportionate  consideration;  but  they  are  not  ob- 
scuie,  and  there  is  no  occasion  or  room  for  interpretation.  The 
brother  and  sisters,  in  consideration  of  receiving  from  her  all 
that  she  was  entitled  to  under  the  intestate  laws  beyond  the 
$11,135.50  (about  one  seventh  of  what  would  otherwise  have 
been  wholly  taken  away  from  them),  covenanted  that  she 
should  have  that  amount  'as  if  it  had  been  specifically  be- 
queathed to  her  by  the  testator.'  This,  of  course,  would  be 
without  any  impairment  of  her  rights  under  the  actual  pro- 
visions of  the  will ;  but  to  guard  against  any  possible  miscon- 
struction, these  rights  were  expressly  reserved.  As  against 
the  brothers  and  sisters,  therefore,  she  may  unquestionably  in- 
sist upon  payment  in  full  of  the  $7,000  per  annum  (and  clear- 
ly without  deduction  of  interest  on  what  they  thus  agreed 
should  be  regarded  as  a  legacy)  so  long  as  she  lived.  To 
guard  still  further  against  the  possibility  of  misconstruction 
or  misunderstanding  upon  this  point,  the  agreement  of  Sep- 
tember, 1874,  provided  that  while  as  between  her  and  the  ex- 
ecutors interest  should  be  charged  against  her  in  the  years 
when  the  income  was  otherwise  insuflBcient  to  pay  all  the  an- 
nuities in  full,  the  amount  so  charged  'should  be  refunded 
when  the  annual  net  income  beyond  the  required  payments  is 
adequate  for  that  pui*pose.'  There  is  no  limit  as  to  the  time 
when  this  refunding  shall  take  place.  '  When '  is  the  equiva- 
lent of  '  whenever,'  and  is  so  used  in  the  agreement.  The 
charge  against  her  of  the  interest  creates,  under  the  agi-eement 
of  the  parties,  a  debt,  payable  when  there  are  funds  applicable 
for  the  purpose  before  the  time  for  final  distribution;  and 
there  is  no  principle  of  law,  and  certainly  nothing  in  the  spirit, 
in  the  letter,  or  in  the  purpose  of  the  agreements,  which  limits 
the  right  of  recovery  to  the  lifetime  of  the  creditor.  It  is  un- 
necessary to  say  that  the  statute  of  limitations  cannot  begin  to 
run  until  the  ability  to  pay  arises.  There  was  no  consideration 
for  a  surrender  of  her  rights  as  between  herself  and  the  brother 
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and  sisters,  except  to  the  extent  provided  in  the  original  agree- 
ment ;  and  the  language  of  the  subsequent  one  is  not  to  be  car- 
ried beyond  the  purpose  for  which  it  was  intended.  It  does  not 
profess  to  make  any  change:  on  the  contrary,  it  declares  in 
solemn  and  explicit  terms  that  the  estate  shall  'be  held '^ after 
payments  have  been  made  in  accordance  with  it,  '  in  trust  for 
the  uses  and  purposes  of  the  will  ....  so  far  as  the  same  may  be 
legal  and  valid,  and  for  the  pei-sons  entitled  thereto  under  the 
law  and  the  previous  agreement  of  the  parties.*  The  will  was 
legal  and  valid  so  far  as  it  provided  for  the  annual  payment  to 
the  widow  of  the  precise  sum  of  $7,000;  and  the  previous 
agreement  provided  that  abatements  from  that  amount  should 
be  refunded  when  the  income  became  sufficient  for  that  pur- 
pose. That  time  has  now  come ;  and  the  parties  who  are  to 
receive  the  benefit  of  the  surrender  of  her  rights  under  the  in- 
testate laws  cannot  be  permitted  to  repudiate  the  conditions 
under  which  they  acquired  it.  The  estate  must  be  *  held,'  in 
accordance  with  the  agreements  until  all  the  obligations  have 
been  fully  discharged :  Wilen's  Appeal,  9  Outerb.  121. 

"  The  exceptions  on  behalf  of  the  executor  of  the  widow  are 
sustained ;  all  other  exceptions  are  dismissed." 

Errors  assigned  were  the  dismissal  of  exceptions  to  the  ad- 
judication. 

B.  F.  Fishery  Charles  Carver  with  him,  for  appellant. — A 
widow  not  excepting  to  the  distribution  to  her  of  a  life  estate 
only,  her  heirs  are  precluded  after  death  from  alleging  that  she 
had  more  than  a  life  estate  in  the  fund :  Manver's  Estate,  1 
Northum.  197. 

A  bequest  of  a  sum  to  be  paid  to  the  legatee  annually  out 
of  the  rents  from  a  certain  lease  if  they  fail  not,  will  not  au- 
thorize the  reservation  of  the  surplus  of  one  year  to  pay  the  de- 
ficiency of  the  following  year :  Shupp  v.  Gaylord,  103  Pa.  319 ; 
Danforth's  Appeal,  121  Pa.  359;  Sell's  Est.,  4  W.  N.  C.  14. 

John  Q-.  Johnson^  for  appellee. 

Per  Curiam,  February  1, 1892. 

The  opinion  of  the  learned  judge  of  the  orphans'  court  is 
so  clear  and  satisfactory  that  we  affirm  this  decree  for  the  rea- 
sons given  by  him,  and  dismiss  the  appeal  at  the  costs  of  the 
appellant. 
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Fahnestock's  Estate.     Wolff's  Appeal. 

Wills — Cimstruction  cf—Gift  to  classes. 

Testatrix  divided  her  residuary  estate  into  sixteen  parts ;  three  parts 
were  given  to  one  class  numbering  three  legatees ;  eight  parts  to  a  class 
of  six,  four  to  another  class  and  one  to  a  class  composed  of  one  person. 
The  gift  to  two  of  the  classes  was  to  those  who  might  be  living  at  the 
death  of  the  testatrix,  and  the  issue  per  stirpes  of  any  deceased  child. 
All  of  the  legatees  were  nephews  and  nieces.  By  a  subsequent  clause 
in  her  will  testatrix  directed  that  in  case  of  the  death  of  any  of  the  legatees 
the  share  of  the  deceased  should  go  to  all  her  **  nephews  and  nieces  then 
living  and  the  issue  of  any  of  them  deceased.^*  Two  of  the  legatees  died 
without  issue  in  the  lifetime  of  the  testatrix.  Heldj  that  their  shares 
should  be  divided  among  all  the  surviving  nephews  and  nieces. 

Argued  Jan.  26, 1891.  Appeal,  No.  202,  July  T.,  1891,  by 
Bernard  Wolff,  Jr.,  et  al.,  from  decree  of  O.  C.  Phila.  Co., 
April  T.,  1891,  No.  180,  in  estate  of  Anna  Mary  Fahnestock, 
deceased.  Before  Paxson,  C.  J.,  Sterbett,  Green,  Wil- 
liams, McCoLLUM,  Mitchell  and  Heydrick,  JJ. 

The  will  of  the  testatrix  contained  the  following  provisions  : 
"  Eighth. — All  tjie  rest  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  whatsoever  and  wheresoever,  I  give 
devise  and  bequeath  to  my  Executors  hereinafter  named  and 
the  survivor  of  them  their  and  his  heirs,  executors,  administra- 
tors and  assigns  and  to  such  pei*son  or  persons  as  may  succeed 
them  or  him  in  the  said  ofl&ce.  In  trust  nevertheless  to,  for 
and  upon  the  following  uses,  trusts,  intents  and  purposes  fol- 
lowing that  is  to  say  to  divide  the  same  into  sixteenths  and  as 
to  one  full  equal  fourth  part  or  four-sixteenths  thereof  to  invest 
the  same  in  safe  and  secure  investments  and  such  investments 
to  change  from  time  to  time  as  may  be  deemed  proper  and  to 
pay  the  net  income,  interest  and  dividends  thereof  to  my  be- 
loved sister  Susannah  B.  Shea,  widow  of  John  Shea,  deceased, 
for  and  during  all  the  term  of  her  natural  life,  and  from  and 
immediately  after  her  decease  then  to  pay  divide  and  distribute 
the  principal  with  any  accumulation  of  income  of  said  one- 
fourth  to  and  among  such  of  her  children  as  may  be  living  at 
the  time  of  her  decease  and  the  issue  of  any  child  and  children 
then  deceased  their  heirs  executors  administrators  and  assigns 
in  equal  parts  and  shares,  such  issue  of  any  deceased  child  to 
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take  only  the  part  or  share  to  which  his,  her  or  their  parent 
would  have  been  entitled  if  living  the  shares  of  such  children 
and  the  issue  of  any  deceased  child  or  children  as  may  be  under 
Twenty-one  years  to  be  held  by  my  said  Trustees  until  their 
respective  arrival  at  the  age  of  Twenty-one  years.    As  to  one 
other  sixteenth  (1-16)  part  thereof  to  hold  and  invest  the  same 
as  aforesaid  and  to  pay  the  net  income  and  dividends  therefrom 
to  my  niece  Susan  B.  Appel,  wife  of  Reverend  Theodore  Appel, 
for  and  during  all  the  term  of  her  natural  life  for  her  own  sole 
and  separate  use  free  from  her  debts  past  present  or  future  and 
not  subject  to  anticipation,  and  from  and  immediately  after  her 
decease  them  to  pay,  divide  and  distribute  the  principal  of  said 
one-sixteenth  to  and  among  such  of  the  child,  children  and 
issue  of  the  said  Susan  B.  Appel  as  may  be  living  at  the  time 
of  her  decease  and  the  child,  children  and  issue  of  any  then  de- 
ceased,  their  heirs,  executors,  administrators  and  assigns   in 
equal  parts  and  shares,  such  issue  of  any  deceased  child  or  issue 
to  take  only  the  part  or  share  to  which  his,  her  or  their  deceased 
parent  would  have  been   entitled  if  living.     The  parts  and 
shares  of  those  under  the  age  of  Twenty-one  years  to  be  held 
by  my  Trustees  until  their  respective  arrival  at  that  age.     As 
to  eight  other  sixteenth  parts  or  one  full  equal  half  part  of  my 
said  residuary  estate  to  pay,  divide  and  distribute  the  same  to 
and  among  the  children  of  my  brother  Bernard  Wolff,  deceased, 
who  may  be  living  at  the  time  of  my  decease  and  the  child 
children  and  issue  of  any  of  them  deceased  their  heirs,  execu- 
tors, administrators  and  assigns  in  equal  parts  and  shares,  the 
child  children  and  issue  of  any  deceased  child  of  my  said  brother 
however  to  take  only  the  part  or  share  to  which  his,  her  or  their 
deceased  parent  would  have  been  entitled  if  living,  and  the  re- 
spective parts  and  shares  of  my  nephew  John  George  Wolff  and 
my  niece  Anna  Mary  Thomas  to  be  held  and  retained  by  my 
Executors  In  Trust  as  hereinafter  mentioned.     And  as  to  the 
remaining  three-sixteenths  of  my  said  residuary  estate  to  pay, 
divide  and  distribute  the  same  to  and  among  the  children  of 
my  brother  Christian  D.  Wolff  and  my  sister  Elizabeth  Whit- 
more,  deceased,  who  may  be  living  at  the  time  of  my  decease, 
and  the  child  children  and  issue  of  any  of  them  then  deceased, 
their  heirs,  executors  administrators  and  assigns  in  equal  parts 
and  shares  such  issue  of  any  deceased  child  or  issue  to  take 
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only  the  part  or  share  to  which  his,  her  or  their  deceased  pai*ent 
would  have  been  entitled  if  living.  The  shares  of  all  my  re- 
spective nieces  now  living  Mary  E.  Vanarsdale,  Ellen  D.  Miller, 
Emily  D.  Strothers,  Anna  M.  Girvin  and  Charlotte  S.  Crum- 
baugh  shall  be  held  and  retained  by  my  Executors  In  Trust  as 
hereinafter  mentioned." 

"  TerUh. — Provided  generally  and  I  do  hereby  expressly  declare 
as  to  my  residuary  estate  that  in  case  any  of  my  nephews  or 
nieces  should  die  before  me  or  after  me  and  before  the  final 
distribution  of  the  respective  purparts  and  shares  under  the 
terms  and  provisions  of  this  my  Will  without  leaving  any 
child,  children  or  issue  of  any  deceased  child  or  children  then 
and  in  such  case  the  part  and  share  of  the  one  so  dying  shall 
be  paid,  divided  and  distributed  to  and  among  all  my  nephews 
and  nieces  then  (at  the  time  of  the  decease  of  the  one  without 
child  or  issue)  living  and  the  issue  of  any  of  them  then  de- 
ceased, their  heirs,  executors  administrators  and  assigns  in  equal 
parts  and  shares,  such  issue  of  any  deceased  child  to  take  only 
the  part  or  share  to  which  his  her  or  their  deceased  parent  would 
have  been  entitled  if  living." 

Other  facts  appear  in  the  opinion  of  the  court  below. 

The  auditing  judge,  Fbrgxjson,  J.,  held  that  all  the  nephews 
and  nieces  of  the  testatrix  were  entitled  to  participate  in  the 
shares  of  the  deceased  one.  Bernard  Wolff  et  al.  as  executors 
and  residuary  legatees  filed  exceptions  to  the  adjudication,  all 
of  which  were  dismissed  by  the  court.  Ashman,  J.,  filing  the 
following  opinion : 

'^  The  scheme  of  distribution  of  the  residuary  estate  outlined 
in  this  will,  is  so  simple  that  some  ingenuity  would  seem  to  be 
required  to  evolve  a  substantial  doubt  as  to  its  meaning.  The 
residuary  donees  were  nephews  and  nieces,  of  whom,  at  the  date 
of  the  will,  there  were  sixteen.  The  purparts  were  also  six- 
teen in  number.  By  the  eighth  clause,  three  parts  were  given 
to  one  class,  numbering  three  legatees,  eight  parts  to  a  class  of 
six,  four  to  another  class  of  six,  and  one  to  a  class  composed  of  one 
person  as  follows :  Three  parts  in  trust  for  testatrix's  sister,  Su- 
sannah B.  Shea  for  life,  and  to  such  of  her  children  as  should  be 
living  at  her  death,  and  the  issue  per  stirpes  of  any  deceased  child ; 
eight  parts  to  the  children  of  testatrix's  brother,  Bernard  Wolff, 
'  who  may  be  living  at  the  time  of  my  decease,'  and  the  issue 
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per  stirpes  of  any  deceased  child ;  four  parts  to  the  children  of 
testatrix's  brother,  Christian  D.  Wolff,  and  her  sister,  Elizabeth 
Whitmore,  '  who  may  be  living  at  the  time  of  my  decease,' 
and  the  issue  per  stirpes  of  any  deceased  child ;  and  one  part  to 
testatrix's  niece,  Susan  B.  Appel,  for  life,  and  such  of  her  chil- 
dren as  should  be  living  at  her  death,  etc.  The  death  of  a 
member  of  any  of  these  classes  without  issue  in  the  lifetime  of 
the  testatrix  would  swell  the  interests  of  the  remaining  mem- 
bei's  of  that  class.  If,  for  instance,  five  of  the  children  of  Ber- 
nard Wolff  had  so  died,  the  surviving  child  would  take  one  half 
of  the  entire  estate.  Apparently,  to  obviate  this  result,  and  to 
maintain  an  even  ratio  of  division,  the  testatrix  in  the  tenth 
clause,  went  on  to  provide,  that  in  case  of  any  such  death  in 
her  lifetime,  or  afterwards  and  before  the  period  of  distribution, 
the  share  of  the  deceased  child  should  go  to  ^  all  my  nephews 
and  nieces  then  living  and  the  issue  of  any  of  them  deceased.' 
Christian  H.  Wolff,  a  child  of  Bernard  Wolff,  and  Anna  M. 
Girvin,  a  child  of  Elizabeth  Whitmore,  died  without  issue  in 
testatrix's  lifetime,  and  their  shares  were  awarded  by  the  au- 
diting judge  to  all  of  the  surviving  nephews  and  nieces.  This 
was  the  whole  case.  The  tenth  clause  was  simply  an  exempli- 
fication of  the  eighth,  and  if  the  two  had  not  been  separated  by 
an  intervening  paragraph,  the  present  question  would  never 
have  been  heard  of. 

"  It  was  objected,  however,  that  the  gift  to  the  children  and 
issue  of  Christian  D.  Wolff  and  of  Elizabeth  Whitmore  was  a 
gift  to  a  class,  which  comprehended  the  children  and  other  issue 
of  those  parties  who  were  living  at  the  death  of  the  testatrix ; 
that  the  class  was  ascertained  and  fixed  at  the  time  of  the  death ; 
and  that  a  child  who  died  before  that  event  could  by  no  possi- 
bility be  included  in  its  membership.  Of  course,  if  a  child  was 
not  a  member,  it  could  have  no  part  in  the  class  gift ;  and  it 
was  thence  argued  that  in  her  gift  in  the  succeeding  clause  of 
'  the  part  and  share  of  the  one  so  dpng,'  the  testatrix  could 
not  have  referred  to  persons  who,  by  dying  before  the  testatrix, 
never  had  a  share  which  could  be  the  subject  of  a  substitution- 
ary gift.  To  put  the  argument  in  another  shape  :  The  gift  was 
an  absolute  gift  of  four-sixteenths  to  those  children  only  of 
Christian  and  Elizabeth  who  should  be  living  at  testatrix's 
death ;  a  provision  which  should  recognize  a  child  who  died 
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before  the  testatrix  as  a  sharer  in  the  legacy  would  be  repug- 
nant ;  and  to  avoid  such  repugnancy,  the  testatrix  in  her  gift 
over  to  all  of  her  nephews  and  nieces,  must  be  held  to  have 
intended  only  those  nephews  and  nieces  who  were  members  of 
the  class  of  which  the  deceased  relatives  would  have  been  con- 
stituents if  they  had  lived.  The  whole  force  of  this  proposi- 
tion is  stored  up  in  the  word  repugnant.  Things  are  repugnant 
to  each  other  which  are  not  only  conflicting,  but  irreconcilable* 
It  has  never  been  held,  however,  that  a  subsequent  provision, 
which  diminishes  a  preceding  gift,  as  by  cutting  down  to  a  liip 
estate  a  prior  devise  in  fee,  is  so  far  conflicting  and  irreconcil- 
able with  that  gift  as  to  be,  in  the  legal  sense,  repugnant  to  it ; 
and  emphatically  never,  when  the  effect  of  the  later  gift  is  to 
enlarge  the  former.  The  testatrix  did  both ;  by  virtue  of  the 
tenth  clause  of  her  will  she  directed  that  each  class  of  her  ben- 
eficiaries should  be  liable  to  contribute  to  the  common  fund  a 
share  or  shares,  which  by  the  eighth  clause  would  have  been 
absorbed  by  its  own  constituents ;  but  she  also  provided  that 
every  class  should  pai'ticipate  in  that  fund ;  so  that  what  she 
took  with  one  hand  she,  in  part  at  least,  restored  with  the 
other. 

^^  It  is  misleading  to  speak  of  the  tenth  clause  as  separate 
from  the  preceding  clauses,  when  it  is  expressly  connected 
with  them  by  the  word  provided.  In  point  of  fact,  the  eighth^ 
ninth  and  tenth  clauses  form  a  single  section,  relating  to  a  sin- 
gle subject,  and  mapping  out  a  connected  scheme.  There  Ls, 
first,  the  gift  to  the  trustees,  with  the  quantum  of  the  several 
shares;  then  the  imposition  of  spendthrift  and  separate  use 
trusts  upon  certain  of  those  shares ;  and,  finally,  a  disposition 
of  the  shares  of  those  who  should  die  without  issue  before  the 
period  of  distribution.  This  last  provision  for  the  event  of 
the  death  of  a  childless  legatee  was  a  natural  supplement  to  the 
prior  settlement  of  the  share  of  a  deceased  legatee  leaving  chil- 
dren. The  supplement  by  its  terms  referred  to  parties  who 
were  actually  alive  at  the  date  of  the  wiQ,  and  who  were  there- 
fore prospective  legatees,  entitled  to  prospective  shares.  What 
was  to  prevent  the  testatrix  from  using  these  prospective  inter- 
ests, which  were  as  real  as  any  others  when  the  wUl  was  writ- 
ten, as  units  of  distribution  among  the  suiTiving  beneficiaries. 
This  was  all  that  the  testatrix  intended  when  she  spoke  of  the 
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shares  of  the  nephews  or  nieces  who  should  die  before  her.  She 
knew  that  their  death  would  exclude  them  from  the  class  to 
which  she  had  assigned  them ;  and  she  now  declared  that  the 
lapsed  interests  should  not  go  to  enrich  that  class,  but  should  be 
divided  among  all  the  classes.  There  is  nothing  new  in  this 
method  of  testamentary  disposal,  and  nothing  original  to  the 
objection.  The  shares  of  parties  dying  who,  by  reason  of  their 
death,  never  had  any  shares,  are  often  apportioned  among  the 
survivors.  The  case  of  Martha  May's  Appeal,  6  Wr.  522,  aijd 
ij^e  authorities  upon  which  it  rested,  are  in  point,  and  the  lan- 
guage of  Strong,  J.,  is  peculiarly  so :  *  Even  when  a  legacy 
is  given  to  a  class,  and  in  the  event  of  the  death  of  one  who 
would  have  been  a  constituent  of  the  class,  before  a  defined 
period,  his  share  over  to  another,  that  other  will  take  though 
the  first  legatee  die  in  the  lifetime  of  the  testator.  In  other 
words,  the  alternative  gift  will  be  supported  if  the  first  legatee 
be  one  who  would  have  taken  had  he  lived  to  the  period  of 
distribution.'  This  is  a  direct  decision  that  a  substitutionary 
gift  may  be  valid,  although  it  purports  to  be  of  the  share  of  a 
person  who  never  became  a  member  of  the  class  comprising 
the  objects  of  the  original  gift,  and  who  therefore  was  never 
himself  a  legatee,  nor  entitled  to  a  share  which  could  go  over  to 
another.  It  refutes  the  objection  that  the  testatrix,  in  her  gift 
of  *  the  part  and  share  of  the  one  so  dying,'  could  not  have 
referred  to  Christian  H.  Wolff  or  Anna  H.  Girvin,  because 
neither  of  those  parties  ever  had  a  share  in  her  estate ;  and  it 
afiSrms  the  theoiy  that  she  used  the  phrase  as  one  descriptive 
of  the  alternative  gift. 

"  We  are  not  able  to  say  that  the  auditing  judge  erred  in 
finding  that  the  testatrix  meant  to  include  among  the  nephews 
and  nieces  who  should  take  the  share  of  one  dying  in  her  life- 
time the  two  nephews  whose  legacies  of  JJ2,000  she  had  declared 
were  to  be  ^  in  full  of  all  interest  and  distributive  share '  in 
her  estate.  The  latter  provision  may,  with  some  plausibility, 
be  said  to  be  repugnant  to  the  earlier,  and  embodying  as  it 
does  the  latest  purpose  of  the  testatrix,  should  therefore  pre- 
vail. The  question  is  a  close  one,  but  the  decision  reached  in 
the  adjudication  follows  the  statute  of  distribution  by  giving 
to  all  of  the  next  of  kin,  and  in  that  way  complies  with  a  set- 
tled rule  of  interpretation.     The  exceptions  are  dismissed." 
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Error  atdgned  was  the  dismissal  of  exceptions. 
John  G.  Johnson^  Jerome  Oarty  with  him,  for  appellants. 

Q-earge  0.  Wilson  and  S.  E.  Megargee^  with  them  John  TFl 
Apple  and  William  L.  Nemn^  tor  appellees. 

Feb  Cubiam,  February  1, 1892. 

We  afiBrm  this  decree  upon  the  opinion  of  the  learned  judge 
of  the  coni*t  below,  and  dismiss  the  appeal  at  the  costs  of  the 
appellants. 


Hardwick  v.  Galbraith,  Appellant.  u^r 

11(17 


Patent^  Contract — Estoppel  cf  liceneeee. 

Where  the  owner  of  a  patent  and  a  licensee  agree  that  in  case  the  pat- 
ent shall  be  declared  invalid  by  any  court  of  competent  jurisdiction,  the 
payment  of  the  license  fee  shall  thereupon  cease,  it  is  incompetent  for 
the  licensee  to  allege  the  invalidity  of  the  patent  before  it  is  so  judicially 
declared. 

It  seems  that  a  licensee  of  a  patent  cannot  question  its  validity  during  the 
continuance  of  the  license. 

License — Monopoly — Consideration, 

A  mere  license  to  use  a  patent  confers  upon  the  licensee  no  monopoly, 
and  he  cannot  set  up  as  a  defence  to  an  action  for  royalties  that  the  con- 
sideration had  failed  by  reason  of  the  invalidity  of  the  patent,  in  conse- 
quence of  which  the  invention  was  used  by  other  manufacturers. 

Argued  Jan.  21,  1892.  Appeal,  No.  2,  July  T.,  1891,  by 
defendant,  James  Galbraith  pt  al.,  from  order  of  C.  P.  No.  1, 
Phila.  Co.,  March  T.,  1891,  No.  196,  in  favor  of  plaintiff,  Harry 
Hardwick,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Before  Paxson,  C.  J.,  Steb- 
BBTT,  Gbbbn,  Williams,  McCollum,  Mitchell  and  Hey- 
DBICK,  J  J. 

Assumpsit  to  recover  it)yalties  from  the  licensee  of  a  patent. 
The  agreement  of  license  contained  inter  alia  the  following 
clause: 

"  1.  The  party  of  the  first  part  hereby  licenses  and  empow- 
ers the  party  of  the  second  part  to  manufacture,  subject  to 
the  conditions  hereinafter  named,  at  the  factory  of  the  said 
party  of  the  second  part,  in  Philadelphia,  and  in  no  other  place 
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or  places,  to  the  end  of  the  term  for  which  said  Letters  Patent, 
numbered  352,135,  and  dated  the  23d  day  of  November,  1886, 
were  granted,  and  to  the  end  of  the  term  for  which  said  Let- 
ters Patent,  numbered  359,862,  and  dated  the  22d  day  of 
March,  1887,  were  granted,  Ingrain  Carpet  Fabric  containing 
the  patented  improvement  and  according  to  the  patented  mode, 
and  to  sell  the  same  within  the  United  States." 

The  other  essential  clause  of  the  agreement  is  quoted  in  the 
opinion  of  the  Supreme  Court. 

The  defendants  filed  an  affidavit  of  defence  in  which  they 
averred  "  that  they  were  induced  to  sign  the  agreement,  by  the 
representation  of  the  plaintiff,  that  the  patents  described  in 
said  agreement  were  valid  patents  and  would  give  to  the  li- 
censees of  the  patents  a  monopoly  of  the  manufacture  of  car- 
pets in  accordance  therewith.  The  whole  consideration  for 
the  execution  by  defendants  of  the  said  agreement  was  the 
said  supposed  monopoly.  The  representation  of  the  plaintiff 
as  to  the  validity  of  his  patents  was  not  true,  as  defendant  is 
informed,  believes  and  expects  to  be  able  to  prove,  and  the 
whole  consideration  wholly  failed.  So  far  from  having  a  mo- 
nopoly which  he  could  give  to  the  licensees,  the  plaintiff,  as 
defendant  is  informed,  believes  and  expects  to  be  able  to  prove, 
had  no  right  which  he  could  grant,  as  the  said  patents  were, 
as  defendant  is  informed,  believes  and  expects  to  be  able  to  prove, 
invalid  and  did  not  cover  or  include  any  patentable  invention. 
Defendants  not  only  did  not  receive  any  valuable  right  in  law, 
but  they  did  not  receive  any  valuable  right  in  fact,  as  others, 
who  were  not  licensees  of  the  plaintiff,  continued  to  make  car- 
pets in  accordance  with  said  letters  patent,  and  sold  them  in 
competition  with  defendants. 

"Defendants  are  informed,  believe  and  expect  to  be  able  to 
prove  that  plaintiff  filed  a  bill  in  equity  against  one  of  the 
parties  so  manufacturing  such  carpets  without  a  license,  but 
after  taking  the  proofs  he  practically  abandoned  the  case,  and 
has  not  for  over  a  year  made  any  attempt  to  prosecute  it,  and 
does  not  intend  to  carry  it  on." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Error  assigned  was  the  order  for  judgment. 
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Frank  P.  Prichardy  John  Q.  Johnson  with  him,  for  appel- 
lants.— State  courts  have  jurisdiction :  Slemmer's  Ap.,  58  Pa. 
155;  Hubbard  v.  Allen,  123  Pa.  198. 

A  failure  of  consideration,  by  reason  of  the  invalidity  of  the 
patent,  is  a  good  defence :  Bellas  v.  Hays,  5  S.  &  R.  427 ;  Gei- 
ger  v.  Cook,  3  W.  &  S.  266. 

In  an  action  on  a  mere  license,  the  averments  that  the  patent 
was  invalid,  and  that  defendant  did  not  receive  any  benefit 
therefrom,  are  equivalent  to  the  averment  of  invalidity  in  an 
action  for  the  price  of  a  patent :  White  v.  Lee,  14  Fed.  R. 
789;  Harlow  v.  Putnam,  124  Mass.  663;  Saxton  v.  Dodge,  57 
Barb.  84 ;  Jenkins  v.  Abbott,  64  N.  H.  447 ;  Angier  v.  Eaton, 
98  Pa.  694. 

The  licensee  is  estopped  from  denying  the  invalidity  of  the 
patent  only  where  he  is  obtaining  the  benefit  of  such  appar- 
ent right :  Patterson's  Appeal,  99  Pa.  621,  and  cases  cited 
above. 

Q^eorge  Harding^  George  J.  Harding  with  him,  for  appellee, 
cited  Marston  v.  Swett,  66  N.  Y.  206 ;  Buss  v.  Putney,  38  N. 
H.  44 ;  McKay  v.  Smith,  39  Fed.  Rep.  556  ;  Waterman  v.  Mac- 
Kenzie,  138  U.  S.  262;  Pope  Mfg.  Co.  v.  Owsley,  27  Fed.  Rep. 
105. 

Per  Curiam,  February  1, 1892. 

The  learned  judge  of  the  court  below  held  the  affidavit  of 
defence  insufficient,  in  which  we  think  he  was  clearly  right. 
^  The  averment  that  the  plaintiff's  patent  was  invalid,  and  con- 
ferred no  valuable  right  upon  the  defendant,  as  his  licensee, 
is  without  force.  There  are  many  respectable  authorities  which 
hold  that  a  licensee  under  a  patent  cannot  in  any  way  question 
its  validity  during  the  continuance  of  the  license.  We  need 
not  discuss  these  authorities,  however,  as  the  parties  to  the 
agreement  of  license  evidently  contemplated  the  possibility 
that  the  patent  might  be  declared  invalid  in  the  future.  This 
appears  by  the  6th  paragraph  of  the  agreement,  which  provides 
that  "  the  party  of  the  second  part  agrees  to  pay  the  said  license 
fee  or  royalty,  as  hereinbefore  provided  for,  during  the  term  of  the 
said  letters  patent,  numbered  353,135,  and  dated  November  23, 
1886,  or  the  term  of  the  said  letters  patent,  numbered  369,862, 
and  dated  March  22,  1887 ;  it  being  understood,  however,  that 
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in  case  the  said  patents  shall  both  be  declared  invalid  by  any 
court  of  competent  jurisdiction,  the  payment  of  the  said  license 
fee  or  royalty  shall  thereupon  cease."  From  this  it  is  plain 
that  the  payment  of  the  royalty  was  to  continue  until  the  patent 
had  been  declared  invalid  by  competent  authority. 

Nor  is  there  any  more  force  in  the  averment  that  the  defend- 
ants expected  a  monopoly  and  were  disappointed.  The  agree- 
ment which  they  signed  did  not  grant  them  a  monopoly,  and 
they  must  have  so  understood  it,  if  they  had  common  sense, 
and  that  is  to  be  presumed.  It  was  a  mere  license  to  use  plain- 
tififs  process  in  their  own  mill.  The  plaintiff  had  the  right  to 
grant  a  similar  license  to  every  other  carpet  mill  in  the  country, 
and  its  exercise  could  do  the  defendants  no  injury  of  which 
they  could  justly  complain.  They  received  just  what  they 
bargained  for,  and  no  sufficient  reason  appears  why  they  should 
not  pay  the  plaintiff  what  they  agreed  to  pay  him. 

Judgment  affirmed. 


Ellison  V.  Hosie  et  al.,  Appellants. 

Practice  {Supreme  Court) — Queetione  qffact 

The  Supreme  Court  will  not  consider  specifications  of  error  to  the  effeot 
that  the  court  below  erred  in  not  setting  aside  the  report  of  a  referee  upon 
questions  of  fact,  where  there  was  evidence  upon  such  questions  sufficient 
to  submit  it  to  a  jury. 

The  Supreme  Court  is  not  the  appropriate  tribunal  to  decide  mere 
questions  of  fact;  they  belong  more  properly  to  a  jury  or  referee. 

Argued  Jan.  20, 1892.  Appeal,  No.  186,  July  T.,  1891,  by 
defendants,  James  P.  Hosie  and  John  H.  Hosie,  from  judg- 
ment of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1889,  No.  348,  on  re- 
port of  referee.  Before  Paxson,  C.  J.,  Stbrebtt,  Gbben, 
Williams  and  MoCollum,  JJ. 

Assumpsit  to  recover  compensation  for  services  rendered  in 
purchasing  land. 

The  plaintiff  by  his  statement  in  substance  alleged  that  he 
was  employed  by  the  defendants  to  purchase  for  them  certain 
interests  in  coal  lands  by  an  authority  in  writing,  September  5, 
1889,  that  pursuant  to  his  employment  he  bought  the  one  sixth 
interest  in  the  tract  of  coal  land  mentioned,  for  eight  hundred 
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and  fifty  dollars  an  acre  from  D.  T.  Pratt,  representing  the 
estate  of  Rachel  Bridport,  deceased ;  that  the  plaintiff  opened 
negotiations  for  the  purchase  of  other  three  sixths  mentioned, 
which  have  been  carried  on  by  the  defendants ;  and  he  claimed 
$3,000  as  a  proper,  fair,  reasonable  compensation  for  his  ser- 
vices, which  the  defendant  refused  to  pay. 

The  afi&davit  of  defence  averred  that  the  defendants  paid  and 
the  plaintiff  received  twenty-five  dollars  for  his  services  set 
forth  in  his  statement,  and  that  this  sum  was  a  fuU,  fair  and 
just  compensation  for  such  services. 

The  case  was  referred  to  E.  Hunn  Hanson,  Esq.,  who  found 
as  a  fact  that  the  plaintiff  was  employed  by  the  defendants  as 
their  agent  to  purchase  the  coal  lands  in  question,  and  that  he 
has  not  accepted  the  $25  paid  to  him  as  full  payment  for  his 
services.  The  referee  awarded  the  plaintiff  $500  as  a  reason- 
able and  just  sum  for  his  services.  Exceptions  to  the  referee's 
report  were  dismissed  by  the  court.  • 

Errors  amgned  were  (1)  in  finding  as  a  fact  that  James  V . 
Ellison  was  an  agent  invested  with  discretion,  and  not  a  mere 
messenger ;  (2)  in  finding  as  a  fact  that  James  V .  Ellison  did 
not  accept  the  check  for  $25  in  payment  for  his  services. 

Hampton  L.  Canon  and  JoneB^  Oanon  ^  PhiUipa^  for  appel- 
lants. / 

James  Alcorn^  for  appellee. 

Pbb  Cubiam,  February  1, 1892. 

The  only  specifications  of  error  were  that  the  court  below 
erred  in  not  setting  aside  the  report  of  the  referee  upon  two 
questions  of  fact.  One  of  those  questions  was,  whether  the 
plaintiff  was  an  agent  invested  with  discretion,  or  a  mere 
messenger.  The  other  was,  whether  the  plaintiff  did  not  ac- 
cept the  check  of  $25  in  payment  for  his  services.  There  was 
evidence  upon  both  these  questions  sufficient  to  submit  to  a 
jury,  and,  under  such  circumstances,  we  do  not  see  our  way 
clear  to  set  aside  the  findings  of  the  referee,  approved  as  they 
are  by  the  court  below.  This  court  is  not  the  appropriate  tri- 
bunal to  decide  mere  questions  of  fact ;  they  belong  more  pro- 
perly to  a  jury,  or  in  this  instance  to  the  referee,  who  was 
appointed  for  that  purpose. 

Judgment  affirmed. 

Vol.  cxlvit — 22 
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Philadelphia,  Appellant,  v.  Milligan. 

Municipal  licTia — City  solicitor's  commissions — Act  cf  March  28,  1860. 

Under  the  act  of  March  23,  1866,  P.  L.  303,  which  provides  that  the  city 
solicitor  shall  receive  five  per  cent  upon  mutual  claims,  "  to  reimburse  him 
for  carrying  into  effect  the  provisions  of  this  act,"  the  five  per  cent  commis- 
sions cannot  be  collected  from  the  property  owner  unless  the  city  solicitor 
has  taken  steps  to  find  the  owner  and  serve  him  with  notice  to  make  payment, 
in  the  manner  prescribed  by  the  act.  The  ordinance  of  1882  providing 
that  the  five  percent  in  question  should  be  paid  into  the  city  treasury,  can 
make  no  difference  in  the  construction  of  the  act.  / 

.  Argued  Jan.  18,  1892.  Appeal,  No.  806,  Jan.  T.,  1892,  by 
plaintiflE,  from  judgment  of  C.  P.  No.  4,  Dec.  T.,  1888,  No.  130, 
M.  L.  D.,  for  defendant,  William  Milligan,  on  case  stated.  Be- 
fore Paxson,  C.  J.,  Stbrrett,  Green,  Williams,  McCol- 
LUM,  lifcTCHBLL  and  Hbydrick,  JJ. 

Case  stated  on  a  municipal  claim.  From  the  record  it  ap- 
peared that  on  Dec.  6, 1888,  the  city  of  Philadelphia  filed  a 
municipal  claim  against  the  property  of  the  defendant  for  f660, 
for  water  pipe. 

The  case  stated  was  as  follows  : 

"  The  parties  hereto  agree  upon  the  following  facts :  No  steps 
under  the  act  of  March  23, 1866,  have  been  taken  in  this  case. 

"  Prior  to  the  signing  of  the  amicable  sci.  fa.  defendant  ten- 
dered the  whole  amount  due  under  the  proceedings,  excepting 
the  five  per  cent  provided  by  the  said  act  of  March  23, 1866. 
It  was  claimed  on  behalf  of  plaintiff  and  denied  by  defendant 
that  the  said  five  per  cent  was  due.  The  said  agreement  for 
amicable  sci.  fa.  and  this  case  stated  were  made  for  the  purpose 
of  presenthig  to  the  court  for  its  decision  the  question  so  aris- 
ing. 

^^  If  the  court  is  of  the  opinion  that  the  said  commission  of 
five  per  cent  was  due  at  the  time  of  the  said  tender,  then  judg- 
ment shall  be  entered  for  the  plaintiff  in  the  sum  of  $658.82. 

"  If  the  court  is  of  the  contrary  opinion  then  judgment  for 
plaintiff  shaU  be  in  the  sum  of  $630.52." 

The  court  entered  judgment  for  plaintiff  for  $630.52. 

Error  assigned  was  the  entry  of  judgment  for  $630.52  instead 
of  $658.82. 
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E,  Spencer  Miller^  assistant  city  solicitor,  OJiarles  F.  War- 
wick^ city  solicitor  with  him,  for  appellant. 

David  Jay  .Myer^  Jr,^  with  him  Leon  H.  Folz^  for  appellee. 

Per  Cueiam,  February  1, 1892. 

The  object  of  the  act  of  March  28, 1866,  P.  L.  803,  suffi- 
ciently appears  in  the  preamble,  which  recites  that  "  frequent 
and  just  complaints  have  been  made,  that  great  expenses  are 
imposed  upon  the  owners  of  real  estate  in  the  city  of  Philadel- 
phia, by  the  necessary  costs  of  advertising  municipal  claims  be- 
fore suit  brought,  as  required  by  existing  laws,  and  that  great 
injustice  is  frequently  done  to  the  owners  of  property  liened  by 
the  city,  who  are  ignorant  of  the  existence  of  claims  against  the 
same,  by  the  accumulation  of  the  costs  thereon,  and  by  selling 
said  properties  without  actual  notice  to  them."  The  1st  sec- 
tion of  the  act  then  provides  that,  in  lieu  of  the  advertisement 
heretofore  i*equired,  and  as  a  sufficient  substitute  therefor,  that, 
before  any  scire  facias  shall  be  issued  on  such  claim,  it  shall  be 
the  duty  of  the  city  solicitor  to  cause  diligent  search  to  be 
made,  by  an  assistant  or  clerk,  for  the  owners  or  reputed  own- 
ers of  all  real  estate,  against  which  there  has  heretofore  been, 
or  may  hereafter  be,  filed,  any  claim  in  the  name  of  the  city,  of 
every  kind,  and  to  serve  him,  or  her,  with  a  written  or  piinted 
notice  to  make  payment  to  the  city  solicitor  within  ten  days. 

The  2d  section  of  the  act  provides,  inter  alia,  that  '^  there 
should  be  paid  to  the  city  solicitor,  as  costs,  five  per  cent  upon 
said  claims,  to  reimburse  him  for  carrying  into  effect  the  pro- 
visions of  this  act,  which  per  cent  shall  be  in  lieu  of  all  costs, 
heretofore  and  now  chargeable  for  advertising  claims  and  liens, 
before  suing  them  out,"  etc. 

From  the  statement  of  facts  agreed  upon,  it  appears  that "  no 
steps,  under  the  act  of  March  23, 1866,  have  been  taken  in  this 
case."  We  are  of  opinion  that  the  five  per  cent  which  the  act 
in  question  allows  to  be  added  to  such  claims  was  intended  as 
a  compensation  to  the  city  solicitor  for  the  additional  labor  im- 
posed upon  him  by  the  act.  That  it  is  now  paid  into  the  city 
treasury,  by  virtue  of  the  ordinance  of  1882,  can  make  no  dif- 
ference in  the  construction  of  the  act.  Where  no  steps  have 
been  taken,  and  no  duties  performed  by  that  officer,  in  a  given 
case,  we  are  unable  to  see  why  the  owner,  against  whose  proi)- 
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erty  the  lien  is  filed,  should  have  five  per  cent  added  to  the 
claim.  In  this  instance,  the  defendant  tendered  the  whole 
amount  due,  excepting  the  five  per  cent  in  question,  before  any 
proceedings  were  commenced  against  him.  He  was,  therefore, 
in  no  default,  and  the  city  solicitor  has  earned  no  fee.  The 
case  bears  a  close  analogy  to  the  provision  which  is  sometimes 
inserted  in  bonds,  and  other  money  obligations,  for  a  five  per  cent 
attorney  fee,  to  be  recovered  by  the  creditor.  We  have  repeat- 
edly held,  in  this  class  of  cases,  that,  where  no  steps  have  been 
taken  for  the  collection  of  the  money,  and  the  debtor  has  paid 
voluntarily,  or  at  maturity,  the  creditor  was  not  entitled  to  re- 
cover such  fee.  It  is  only  when  he  is  compelled  to  employ 
and  pay  counsel  that  such  a  provision  can  be  enforced  against 
a  defendant.  And  even  then,  it  is  within  the  equity  power  of 
the  court  to  control  the  amount,  and  prevent  injustice. 
Judgment  affirmed. 


Powers,  Appellant;  v,  Curtis. 

Contract—IMdence, 

Defendant  wrote  to  plaintiff  stating  that  he  would  like  to  have  him  pro- 
pare  some  advertising  leaflets.  Plaintiff  prepared  a  leaflet  and  sent  it  to 
defendant  with  the  price  marked  upon  it  '*  one  hundred  dollars,  if  satisfao- 
tory."  It  was  not  satisfactory  and  was  returned  to  plaintiff,  who  then 
sent  the  second  leaflet  of  the  series  with  a  letter  in  which  he  said :  '*  I  pot 
down  in  ray  book  $200  against  you,  but  Til  wipe  it  all  out  it  I  cant  suit 
you.^^  Defendant  then  replied,  '*  the  primers  are  good,  but  I  do  not  care 
to  pay  the  price  you  name,  your  first  offer  is  $100  for  the  series ;  your 
favor  of  the  27th  names  $200 ;  I  am  afraid  by  the  time  the  series  are  finished 
the  price  would  be  up  in  the  thousands."  Held^  that  the  evidence  did  not 
disclose  a  contract,  or  the  consent  of  two  minds  to  a  proposition. 

Argued  Jan.  18, 1892.  Appeal,  No.  67,  Jan.  T.,  1892,  by 
plaintiff,  J.  E.  Powers,  from  judgment  of  nonsuit  in  favor  of  de- 
fendant, Cyrus  H.  K.  Curtis,  by  C.  P.  No.  8,  Phila.  Co.,  Dec.  T., 
1889,  No.  110.  Before  Paxson,  C.  J.,  Sterrbtt,  Green, 
Williams,  McCollum,  Mitchell  and  Heydriok,  JJ. 

Assumpsit  for  work  and  labor  done. 

At  the  trial  before  Reed,  J.,  it  appeared  that  the  defendant 
wrote  to  the  plaintiff  requesting  him  to  prepare  a  series  of 
leaflets  or  primers  as  an  advertisement  of  the  Ladies   Home 
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Journal  of  which  the  defendant  was  proprietor.  Plaintiff  pre- 
pared a  leaflet  and  sent  it  to  defendant  with  the  price  marked 
upon  it,  "  one  hundred  dollars,  if  satisfactory."  Defendant  was 
not  satisfied  with  it  and  returned  it  to  the  plaintiff,  who  then 
sent  the  second  leaflet  of  the  series  with  a  letter  in  which  he 
said :  "  I  put  down  in  my  book  $200  against  you,  but  I'll  wipe 
it  all  out  if  I  can't  suit  you."  Defendant  then  sent  the  follow- 
ing letter : 

"  The  primers  are  good,  but  I  do  not  care  to  pay  the  price 
you  name.  Your  first  offer  is  for  one  hundred  dollars  for  the 
series ;  your  favor  of  the  27th  names  two  hundred  dollars :  I 
am  afraid  that  by  the  time  that  the  series  are  finished  the  price 
would  be  up  in  the  thousands.  In  thinking  this  matter  over 
I  have  felt  that  I  would  not  care  to  pay  even  a  hundred  dol- 
lars. I  do  ^ot  think  it  really  necessary  to  go  to  that  expense. 
In  the  first  place  I  am  having  as  much  advertising  come  to  me 
as  I  can  possibly  accommodate,  which  is  of  course  well  enough 
for  the  pi-esent ;  furthermore,  what  there  is  to  tell,  I  believe  I 
can  do  myself,  as  I  shall  be  relieved  hereafter  of  a  great  deal 
of  work  in  other  departments." 

The  defendant  having  refused  to  pay  plaintiff  for  services 
in  preparing  these  two  leaflets,  suit  was  brought. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

.Error  assigned  was  the  refusal  to  take  off  nonsuit 

Horace  L.  Cheyney^  N,  DuBois  Miller  and  Biddle  ^  Ward 
with  him,  for  appellant,  cited  Singerly  v.  Thayer,  108  Pa. 
291 ;  Krum  v.  Mersher,  116  Pa.  17 ;  Seeley  v.  WeUes,  120  Pa. 
69 ;  Furniture  Co.  v.  Warsaw  School  District,  130  Pa.  76 ; 
Howard  v.  Smedley,  140  Pa.  81. 

eT".  Martin  Bommely  James  M.  West  with  him,  for  appellee, 
cited  Howard  v.  Smedley,  140  Pa.  81. 

Pbb  Curiam,  February  1, 1892. 

We  do  not  think  the  court  below  erred  in  refusing  to  take 
off  the  nonsuit.  The  plaintiff's  evidence  did  not  establish  a 
contract  between  the  parties.  The  plaintiff  stated,  when  upon 
the  witness  stand,  that  No.  1  of  the  series  of  leaflets  was  not 
made  in  accordance  with  the  specifications  received  by  him  from 
the  defendant.     It  was  sent  to  the  latter  with  the  price  marked 
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upon  it,  "one  hundred  dollars,  if  satisfactory."  It  was  not 
satisfactory,  and  was  returned  to  the  plaintiff.  The  plaintiff 
then  sent  the  defendant  No.  2  of  the  series,  and,  on  Oct.  1, 
1889,  defendant  wrote  to  plaintiff,  that  '*  the  primers  are  good, 
but  I  do  not  care  to  pay  the  price  you  name.  Your  first  offer 
is  $100  for  the  series ;  your  favor  of  the  27th  names  $200 ;  I 
am  afraid,  by  the  time  the  series  are  finished,  the  price  would  be 
up  in  the  thousands."  We  need  not  refer  at  length  to  the 
correspondence  between  the  parties.  It  is  sufficient  to  say, 
that  it  does  not  disclose  a  contract,  or  the  consent  of  two  minds 
to  a  proposition. 
Judgment  affirmed. 


Commonwealth,  for  use,  Appellant,  v.  Reiser. 

Practice  {Supreme  Court) — Appeal  nunc  pro  tunc  from  magistrate. 

An  appeal  does  not  lie  to  the  Supreme  Court  from  an  order  of  the  com- 
mon pleas  making  absolute  a  rule  for  an  appeal  nunc  pro  tunc  from  a 
magistrate.  Such  a  case  can  only  be  considered  by  the  Supreme  Court 
upon  the  certiorari. 

Argued  Jan.  18, 1892.  Appeal,  No.  69,  Jan.  T.,  1892,  by 
plaintiff,  the  Commonwealth,  for  the  use  of  Philadelphia  County 
and  Eastbum  Reeder,  agent  of  the  Daiiymen's  National  Pro- 
tective Association,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  June 
T.,  1891,  No.  1081,  making  absolute  a  rule  for  an  appeal  nunc 
pro  tunc  from  a  magistrate. 

Appeal  nunc  pro  tunc  from  the  judgment  of  a  magisti*ate. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  the  allowance  of  the  appeal  nunc  pro 
tunc. 

Luther  S.  Kauffman^  Charles  F,  Warwick  and  Wayns  Mao- 
Veagh  with  him,  for  appellant. 

Henry  R.  Edmunds^  for  appellee. — The  Supreme  Court  can- 
not review  the  order  of  the  common  pleas,  allowing  the  appeal 
nunc  pro  tunc.  Building  Asso.  v.  Hoagland,  87  Pa.  326 ; 
Kendrick  v.  Overstreet,  3  S.  &  R.  *357 ;  Barclay  v.  Col  well,  4 
W.  &  C.  440 ;  White  v.  Leeds,  61  Pa.  187 ;  Gardner  v.  Lefevre, 
1  P.  W.  73 ;  Com.  v.  Eichenburg,  21  Atl.  Rep.  258. 
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Per  Curiam,  February  1, 1892. 

The  only  specification  of  error  is,  that  the  court  below  erred 
in  allowing  an  appeal  nunc  pro  tunc.  A  suit  had  been  com- 
menced against  the  defendant  before  the  magistrate  of  court 
No.  9,  of  the  city  of  Philadelphia,  to  recover  the  penalty  of  f  100 
prescribed  by  the  act  of  1885,  for  the  sale  of  oleomargarine. 
The  magistrate  gave  judgment  for  the  commonwealth  on  July  6, 
1891.  On  Aug.  4,  1891,  the  court  below  granted  a  rule  for 
an  appeal  nunc  pro  tunc,  which  rule  was  subsequently  made 
absolute.  We  do  not  think  an  appeal  lies  to  this  court  in  such 
cases,  and  we  can  only  consider  this  case  upon  the  certiorari. 
The  record  merely  shows  the  allowance  of  the  appeal,  without 
the  reasons  which  influenced  the  court  below  in  making  the 
order.  As  such  order  was  the  exercise  of  the  recognized  equity 
power  of  the  court,  we  find  no  ground  of  reversal. 

Affirmed. 


Long,  Appellant,  v.  Pennsylvania  R.  R.  Co. 

[Marked  to  be  reported.] 

•    Common  carrier — Baggage— Act  qf  God. 

It  is  a  complete  defence  to  an  action  against  a  conmion  carrier  for  loss 
of  baggage  to  show  that  the  baggage  was  destroyed  by  a  flood  of  such  un- 
precedented character  as  could  neither  have  been  anticipated  nor  provided 
against,  and  which  amounted  to  an  act  of  Grod. 

Johnstovin  flood — Destruction  of  the  Bay  Express, 
The  destruction  of  the  Day  Express  on  May  31,  1889,  at  Conemaugh  by 
the  Johnstown  flood  was  an  act  of  God. 

Negligence — Presumption^^Evidence, 

Where  an  accident  by  which  baggage  is  lost,  in  the  hands  of  a  common 
carrier,  is  not  due  to  the  failure  of  any  of  the  appliances  of  transportation, 
but  to  flood,  amounting  to  an  act  of  God,  there  is  no  presumption  of  negli- 
gence which  will  shift  the  burden  of  proof  upon  the  carrier  to  show  that 
he  was  not  negligent. 

In  such  a  case  where  there  is  no  evidence  of  want  of  care  on  the  part 
of  the  employees  of  the  common  carrier,  it  is  proper  for  the  court  to  give 
binding  instructions  for  the  defendant 

Argued  Jan.  13, 1892.  Appeal,  No.  185,  July  T.,  1891,  by 
plaintiff,  Thomas  L.  Long,  from  judgment  of  C.  P.,  No.  4, 
Phila.  Co.,  June  T.,  1889,  No.  810,  on  verdict  for  defendant. 


147         343 
22  SC  »346 
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Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams,  McCol- 
LUM  and  Mitchell,  JJ. 

Trespass  to  recover  damages  for  loss  of  baggage.  The  facts 
appear  by  the  opinion  of  the  Supreme  Court.  The  court  gave 
binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Mrror  assigned  was  the  charge  directing  the  jury  to  find  for 
the  defendant. 

D.  Webster  Dougherty^  for  appellant. — The  defendants  testi- 
mony faUed  to  establish  that  the  breaking  of  the  dam  and  the 
consequent  flood  was  the  act  of  God.  A  common  carrier  is  a 
virtual  insurer  against  all  risks  of  loss  or  injury,  save  those  by 
act  of  God  or  the  public  enemy.  Schuler  on  Bailments,  386. 
It  was  essential  to  prove  that  the  flood  was  an  act  of  Gt>d. 

Even  if  the  breaking  of  the  dam  was  the  act  of  God,  the  de- 
fendant cannot  be  relieved  from  liability  if  it  failed  to  exercise 
the  care  and  skill  required  under  the  extraordinary  circum- 
stances with  which  it  was  confronted.  Morrison  v.  Davis,  20 
Pa.  177  ;  Hays  v.  Kennedy,  41  Pa.  384. 

The  case  was  one  for  the  jury :  Penna.  R.  R.  v.  Milton,  87  Pa. 
899 ;  Penna.  R.  R.  v.  Weiss,  87  Pa.  447 ;  Penna.  R.  R.  v.  MU- 
ler,  87  Pa.  396  ;  Speer  v.  P.  W.  &  B.  R.  R.,  119  Pa.  61 ;  Kelly^ 
v.  McGeehee,  137  Pa.  443. 

David  W.  Sellers^  for  appellee. — A  carrier  is  not  liable  for 
loss  or  damage  caused  by  the  act  of  God.  The  act  of  God 
is  natural  necessity.  Accidents  produced  by  physical  causes 
which  are  irresistible,  as,  for  example,  winds  and  storms  or  a 
sudden  gust  of  wind,  by  lightning,  inundations,  or  earthquake, 
sudden  death  or  illness,  are  occasioned  by  the  act  of  God,  and 
the  carrier  is  excused.  1  Chitty  on  Common  Carriers,  36 ; 
Coggs  V.  Bernard,  1  Smith's  Leading  Cases,  315-318. 

Opinion  by  Mr.  Justice  Williams,  October  3,  1892. 

This  is  what,  under  the  practice  prior  to  1887,  would  have 
been  called  an  action  of  trover.  It  is  brought  to  recover  the 
value  of  two  trunks  and  their  contents  delivered  to  the  defend- 
ant company  in  Cincinnati  for  transportation  to  Washington. 
When  the  plaintiff  presented  his  baggage  checks  at  the  defend- 
ant's station  in  Washington,  and  asked  for  his  trunks,  they 
were   not  delivered.     This   action  was   then  brought.     The 
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course  of  the  trial  is  shown  by  the  opening  paragraph  in  the 
printed  argument  of  the  appellant.  It  is  as  follows :  "  It  was 
conceded  by  the  defendant  that  plaintifiPs  goods  were  duly  re- 
ceived by  it,  to  be  forwarded  from  Cincinnati  to  Washington ; 
and  it  was  conceded  by  the  plaintiff  that  the  goods  were  on 
the  day  express,  which  was  destroyed  by  the  flood  from  the 
South  Fork  dam,  at  Conemaugh,  on  May  81, 1889.'*  It  only 
remained  for  the  plaintiff  to  show  the  value  of  his  goods  in 
order  to  complete  his  case.  For  the  defendant  it  was  necessary 
to  supplement  the  admission  by  proof  showing  that  the  flood 
was  of  such  extraordinary  character  that  it  was  not  bound  to 
anticipate  or  provide  against  it ;  and  that  it  came  with  such 
suddenness  and  power  that  escape  from  it  was  impossible. 
Several  witnesses  were  called  by  the  defendant  for  this  pur- 
pose. They  repeated  the  story  of  the  great  rain  storm  that 
preceded  the  bursting  of  the  South  Fork  dam  ;  of  the  rapidly 
rising  river,  spreading  beyond  its  banks,  and  inundating  por- 
tions of  the  city  of  Johnstown ;  of  landslides  and  other  diffi- 
culties that  beset  the  movement  of  trains ;  of  the  running  of 
the  ill-fated  Day  Express  into  the  yard  at  Conemaugh  for  safety 
and  to  await  orders ;  and  then  of  the  appalling  wall  of  water 
that  came  moving  down  the  narrow  valley,  sweeping  away  what- 
ever was  in  its  path,  trees  and  dwellings,  mills  and  factories,  en- 
gines and  cars,  with  a  fury  that  was  absolutely  resistless. 
The  oificers  and  agents  of  the  defendant  at  Pittsburgh,  and  at 
Johnstown  and  Conemaugh,  on  whom  the  movement  of  trains 
depended,  were  called  and  testified  to  the  precautions  taken  to 
guard  against  accident  to  the  trains  under  their  control.  They 
told  of  the  information  that  came  to  them,  of  the  dangers  they 
knew  to  exist,  and  those  they  apprehended  as  probable,  and 
what  efforts  they  made  to  escape  them,  and  secure  safety  for 
their  passengers,  their  employees,  and  the  freight  with  which 
their  cars  were  laden.  It  was  not  denied  on  the  trial,  and  it 
could  not  be  upon  the  evidence  before  us,  that  these  officers 
and  agents  did  what  they  fully  believed  was  the  best  thing  to 
do,  as  they  understood  the  situation.  Not  a  witness  was  called 
by  the  plaintiff  to  testify  to  any  act  or  omission  by  the  defend- 
ant's agents  or  employees,  from  which  want  of  care  could  be 
inferred ;  but  the  case  was  left  where  the  testimony  of  the  de- 
fendant's witnesses  left  it.     There  was,  then,  no  question  of 
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credibility  to  be  settled,  and  no  conflict  in  the  evidence.  The 
case  depended  on  the  effect  of  the  admissions  and  the  uncon- 
troverted  testimony.  The  defendant  admitted  the  contract  to 
carry  and  the  receipt  of  the  goods,  and  excused  the  non- 
delivery by  showing  their  destruction  in  a  flood  of  such  un- 
precedented character  as  it  could  neither  be  expected  to  foresee 
nor  provide  against.  This  made  a  complete  defence,  and  it 
was  proper  for  the  judge  to  say  so ;  and,  as  no  single  fact  in 
the  series  was  controverted,  it  was  right  for  him  to  direct  the 
verdict. 

But  the  able  counsel  for  the  plaintiff  insists  that,  in  this  case, 
there  was  a  legal  presumption  of  negligence  in  the  carrier  that 
took  the  question  to  the  jury  under  the  authority  of  Speer  v. 
Phila.  W.  &  B.  R.  R.  Co.,  119  Pa.  61,  and  kindred  cases.  We 
do  not  think  so.  Speer  was  a  passenger  on  board  the  defend- 
ant's boat.  After  the  carriage  actually  began,  an  explosion 
took  place  on  the  boat,  by  which  he  was  injured.  The  plain- 
tiff proved  the  happening  of  the  accident  to  the  boat,  and  the 
injury  to  Speer  in  consequence  of  it,  and  rested.  This  raised 
a  legal  presumption  of  negligence  that  entitled  the  plaintiff  to 
recover.  The  onus  was  then  on  the  defendant  to  show  affirm- 
atively that  the  explosion  was  not  due  to  its  want  of  care  in 
any  particular.  The  case  fell  within  the  rule  laid  down  in 
Laing  v.  Calder,  8  Pa.  482,  which  is  as  follows :  "  The  mere 
happening  of  an  injurious  accident  to  a  passenger  while  in  the 
hands  of  a  carrier  will  raise  a  presumption,  prima  facie,  of  negli- 
gence, and  cast  the  onus  of  showing  that  it  did  not  exist  on  the 
carrier."  This  presumption,  it  will  be  noticed,  arises,  not  out 
of  the  character  of  the  carrier,  but  out  of  the  nature  of  the  ac- 
cident. The  injurious  accident  must  be  connected  with  the 
appliances  for  transpoi*tation  which  are  provided  by  the  carrier, 
are  under  its  exclusive  care  and  control,  and  whose  condition 
it  is  bound  to  know.  If,  therefore,  the  accident  complained 
of  happens  before  the  plaintiff  has  committed  himself  into  the 
hands  of  the  carrier,  the  rule  does  not  apply,  but  the  negligence 
alleged  must  be  proved  as  in  ordinary  cases  :  Hayman  v.  Penn. 
R.  R.,  118  Pa.  509.  Nor  will  the  fact  that  the  plaintiff  has  put 
himself  into  the  hands  of  the  carrier  be  sufficient  to  raise  the 
legal  presumption  of  negligence,  unless  the  ^wcident  from  which 
he  suffers  is  connected  with  the  appliances  of  transportation. 
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R.  R.  V.  McKinny,  124  Pa.  462.  In  the  case  just  cited,  Mc- 
Kinny  was  a  passenger  on  board  one  of  defendant's  trains,  which 
was  moving  at  a  high  rate  of  speed.  A  piece  of  coal  came 
through  the  open  window  of  the  car  near  which  he  sat,  and 
struck  him  in  the  face.  There  was  no  failure  of,  or  accident 
to,  any  of  the  appliances  of  transportation,  but  an  injury  to  an 
individual  passenger  from  an  independent  and  unrelated  cause ; 
and  we  held  that  the  rule  of  Laing  v.  Calder  did  not  apply. 
The  same  principle  controls  this  case.  The  accident  by  which 
plaintiff's  baggage  was  lost  was  not  due  to  the  failure  of  any  of 
the  appliances  of  transportation,  but  to  an  independent  cause, 
the  flood,  which  involved  the  car  and  the  baggage  it  contained 
in  a  common  ruin.  The  flood  was,  as  to  the  defendant,  an  in- 
evitable accident,  properly  described  as  actus  dei.  In  such  a 
case  negligence  is  not  presumed,  but  must  be  proved,  as  any 
otJier  fact  necessary  to  the  plaintiff's  recovery. 

In  this  case,  when  the  contract  to  carry  was  shown,  it  became 
the  duty  of  the  carrier  to  excuse  its  non-performance.  The 
loss  of  the  trunks  by  the  flood  from  the  South  Fork  dam  was 
admitted.  This  accounted  for  their  non-delivery,  and  it  was 
only  necessary  to  show  the  character  of  the  flood,  and  that  the 
loss  of  the  train  was  not  due  to  want  of  care  on  its  part  in  the 
management  of  its  business,  in  order  to  make  a  complete  de- 
fence. Let  us  see  what  the  defendant's  evidence  does  show. 
It  shows,  first,  that  the  damage  apprehended  by  the  servants 
and  employees  of  the  defendant  were  those  naturally  resulting 
from  the  continuftd  and  heavy  rainfall.  It  shows,  next,  con- 
stant telegraphic  communication  between  those  charged  with 
directing  the  movement  of  trains  and  local  agents  and  train- 
men along  the  line,  and  the  exercise  of  great  care  in  the  man- 
agement and  movement  of  trains  in  the  valley  of  the  Conemaugh, 
in  order  to  avoid  the  damages  known  to  exist  or  likely  to  be 
encountered.  In  the  third  place,  it  shows  the  care  exercised 
over  this  particular  train,  and  that  it  was  moved  into  the  yard 
at  Conemaugh  because  that  was  a  place  of  absolute  safety  from 
any  flood  that  there  was  reason  to  anticipate,  and  was  a  conven- 
ient place  at  which  to  reach  it  with  orders.  Finally,  it  shows 
that  while  the  train  was  thus  carefully  disposed  of  and  safe 
from  any  known  danger,  it  was  suddenly  overwhelmed  by  the 
deluge  from  the  broken  dam,  and  destroyed  so  utterly  that  no 
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vestige  of  the  car  or  the  baggage  has  since  been  found.  This 
made  a  defence  that  meets  the  requirements  of  the  rule  as  to 
the  burden  of  proof  resting  on  a  carrier  in  every  particular.  It 
shows  the  loss  by  inevitable  accident  of  the  trunks  sued  for; 
and  it  shows  that  the  loss  was  not.  made  possible  by  the  negli- 
gence of  the  defendant,  but  happened  in  spite  of  the  utmost 
<iare  exercised  by  agents  and  employees  to  escape  the  dangers 
it  knew  to  exist  or  had  reasonable  ground  to  apprehend. 

It  may  be  possible  for  us,  looking  back  coolly  and  in  the  clear 
light  of  history  on  that  terrible  catastrophe,  to  see  how  property 
and  life  might  have  been  saved  if  men  on  the  ground  had  real- 
ized the  awful  magnitude  of  the  impending  calamity.  It  was 
not  realized.  The  inhabitants  of  the  populous  valley  sat  in  their 
homes  or  went  about  their  business  while  the  deluge  was  ap- 
proaching. So  swift  was  its  approach,  that  the  horseman,  run- 
ning to  warn  the  city,  was  overtaken  and  swallowed  up ;  and 
the  flood  fell  unannounced,  and  swept  the  Day  Express  and  the 
city  of  Johnstown  before  it.  What  was  done  on  that  day  must 
be  considered  in  the  light  of  what  was  then  known,  and  what, 
from  such  knowledge,  it  was  reasonable  to  apprehend.  So 
considered,  the  defence  was  complete.  There  was  no  question 
of  fact  for  a  jury  to  decide,  and  it  was  exactly  right  for  the 
learned  judge  to  tell  them  so  and  to  direct  their  verdict :  Moore 
V.  R.  R.,  108  Pa.  849 ;  Cadow  v.  D.  L.  &  W.  R.  R.,  12Q  Pa.  559; 
Penn.  R.  R.  v.  Bell,  122  Pa.  58. 

The  assignments  of  error  are  not  sustained,  and  the  judg- 
ment is  affirmed.  • 


Donley,  Appellant,  v.  City  of  Pittsburgh. 


Constitutional  law— Act  of  May  16, 1891. 

The  act  of  May  16,  1891,  P.  L.  71,  providing  for  assessments  on  prop- 
-erty  ownera  for  street  improvements  made  under  the  void  acts  of  June  U, 

3  20  SC  Hst  ^^^'  ^'  ^'  ^^'  ^^  ^^^  ^^*  ^^^'  ^'  ^'  ^^®*  ^®  constitutional.    The  prop- 

147         ^4R\  ^^  owners  having  received  the  benefits  of  the  improvements,  the  legis- 

212         354I  ^u-ture  had  the  clear  right  to  provide  for  the  assessments,  thus  legalizing 

147         348  ^^^  i^  might  previously  have  ordered. 


213         517 


Title  of  act.    Art  III,  §  3  0/  constitution  of  1874. 
The  purposes  of  the  act  of  May  16,  1891,  entitled  •*  An  Act,  anthorizing 
the  ascertainment,  levy,  assessment  and  collection  of  the  costs,  damages  and 
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expenses  of  municipal  improvements,  including  the  grading,  paving,  mac- 
adamizing or  otherwise  improving  of  any  street,  lane  or  alley  or  parts 
thereof  completed  or  now  in  process  of  completion  and  also  the  costs, 
damages  and  expenses  of  the  construction  of  any  sewer  completed  or  now 
in  process  of  completion  and  authorizing  the  completion  of  any  such  im- 
provement," are  sufficiently  stated  in  its  title,  and  the  act  does  not  violate 
article  m.,  sec.  3  of  the  constitution  of  1874. 

Argued  Jan.  22,  1892.  Appeal,  No.  45,  Oct.  T.,  1892,  by 
plaintiflfs,  from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  April  T., 
1892,  No.  28,  dismissing  a  bill  in  equity.  Before  Paxson,  C. 
J.,  Stbbbbtt,  Gbeen,  WnjjAMfl,  McCollum,  Mitchell 
and  Heydbigk,  JJ. 

Bill  in  equity  by  Mark  Donley  and  Mary  his  wife,  and 
Joseph  N.  Miller,  against  the  city  of  Pittsburgh.  The  bill 
averred  that  the  city  of  Pittsburgh  had  under  an  ordinance  of 
March  22,  1889,  which  ordinance  was  null  and  void,  provided 
for  the  grading,  curbing  and  paving  of  South  28th  street,  upon 
which  street  the  complainant's  propeity  was  situated;  that 
the  said  street  had  been  graded,  curbed  and  paved  under  a  con- 
tract made'  in  pursuance  of  said  ordinance ;  that  at  No.  449 
July  term  1891,  of  the  court  of  common  pleas  No.  2,  the  de- 
fendants had  presented  a  petition  praying  for  the  appointment 
of  viewers  to  assess  the  property  of  the  defendants  for  the  ben- 
efits resulting  from  the  improvements  on  said  street ;  that  said 
proceedings  were  instituted  under  the  act  of  May  16,  1891. 
The  complainants  averred  that  the  said  act  was  unconstitu- 
tional. The  bill  prayed  that  the  court  should  decree  the  act 
of  1891  unconstitutional,  and  restrain  the  defendant  from 
further  proceedings  to  assess  benefits.  The  defendant  filed  an 
answer  denying  tiie  rights  oi  the  complainants  to  the  relief  for 
which  they  prayed.  The  case  was  heard  on  bill  and  answer, 
and  after  argument  the  bill  was  dismissed. 

Error  assigned  was  the  dismissal  of  the  bill. 

Johns  Mc  Cleave,  J.  M,  Swearingen  and  C.  A,  O^Brien,  for  ap- 
pellants, cited  Wimer  v.  Worth  Township,  104  Pa.  320 ;  Pitts- 
burgh v.  Walter,  69  Pa.  365 ;  Pittsburgh's  Petition,  138  Pa. 
401 ;  O'Rourke  v.  Phila.  &  R.  R.  R.,  7  W.  N.  C.  466  ;  Snell  v. 
Chicago,  8  Lawyer's  Rep.  Annotated,  868 ;  Hatfield  v.  Comth., 
120  Pa.  895;  Road  in  Phoenix ville,  109  Pa.  44;  Grim  v. 
School  District,  57  Pa.  433. 


Digitized  by  LjOOQ IC 


«50  DONLEY,  AppeUant,  v.  PITTSBURGH. 

Arguments— Opinion  of  the  Court.  [U7  Pft. 

2>.  T.  Watson  and  W.  C.  Moreland^  with  them  T.  D.  Camahan^ 
for  appellee,  cited  Magee  v.  Commonwealth,  46  Pa.  368 ;  Mott 
V.  Pa.  R.  R.  Co.,  80  Pa.  9 ;  Commonwealth  v.  Councils  of 
Pittsburgh,  88  Pa.  81;  Potter's  Dwarris  on  Statutes,  231; 
Pittsburgh's  Petition,  138  Pa.  426 ;  Satterlee  v.  Matthewson, 
16  Serg.  &  Rawle,  169 ;  Schenley  v.  The  City  of  AUegheny, 
86  Pa.  29 ;  Grim  v.  School  District,  67  Pa.  483 ;  Common- 
wealth V.  Marshall,  69  Pa.  328;  Hewitt's  Ap.,  88  Pa.  60; 
HaiTisburg  v.  McCormick,  129  Pa.  214 ;  Chester  City  v.  Black, 
132  Pa.  569;  Ayar's  Ap.,  122  Pa.  266;  Michener  v.  Phil- 
adelphia, 118  Pa.  535 ;  Blood  v.  Mercelliot,  53  Pa.  393  ;  Com- 
monwealth V.  Green,  58  Pa.  226 ;  Yeager  v.  Weaver,  64  Pa. 
427 ;  In  re  Pottstown  Borough,  117  Pa.  545 ;  Mauch  Chunk 
V.  MaGee,  81  Pa.  433. 

Peb  Cubiam,  February  1, 1892. 

The  hearing  of  this  cause  was  advanced,  with  the  others  in- 
volving similar  questions,  for  public  reasons,  and  was  argued 
at  the  present  term  in  the  Eastern  district. 

The  plaintiffs  owned  a  lot  on  South  Twenty-eighth  street, 
in  the  city  of  Pittsburgh,  which  had  been  assessed  for  street 
improvements,  under  what  is  known  as  the  remedial  act  of 
May  16, 1891,  P.  L.  71.  It  is  claimed  that  this  act  is  uncon- 
stitutional, and  this  is  the  only  question  in  the  case.. 

The  street  improvements  in  question  were  made  under  the 
authority  of  the  acts  of  June  14,  1887,  P.  L.  386,  and  May  16, 
1889,  P.  L.  228.  The  decision  of  this  court  in  Wyoming 
Street,  137  Pa.  494,  and  in  Pittsburgh's  Petition,  138  Pa.  401, 
held,  that  the  said  acts  of  1887  and  1889  were  unconstitu- 
tional. This  left  the  city  of  Pittsburgh  without  the  power  to 
collect  from  the  ownei-s  of  abutting  property  the  cost  of  the 
street  improvements  completed  and  in  course  of  construction. 
It  was  to  remedy  this  difficulty  that  the  said  act  of  May  16, 
1891,  was  passed. 

It  was  urged  that  this  act  does  not  apply,  because  the  im- 
provements in  question  were  made  under  void  acts  of  assem- 
bly, and  without  any  authority  whatever.  If  they  had  been 
made  under  competent  authority,  or  a  valid  act  of  assembly, 
there  would  have  been  no  need  of  this  curative  legislation. 
The  work  having  been   done  under  void  authority,  and  the 
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property  owners  having  received  the  benefits  of  the  street  im- 
provements, the  legislature  had  the  clear  right  to  legalize  what 
it  might  previously  have  ordered.  That  the  legislature  has 
the  power  to  pass  such  remedial  legislation  is  settled  by 
abundant  authority :  Satterlee  v.  Matthewson,  16  S.  &  R.  169 ; 
Schenley  v.  The  City  of  Allegheny,  86  Pa.  29;  Common- 
wealth V.  Marshall,  69  Pa.  328;  Hewitt's  Ap.,  88  Pa.  60; 
Harrisburg  v.  McCormick,  129  Pa.  214 ;  Chester  City  v.  Black, 
182  Pa.  669. 

It  was  urged,  however,  that  even  if  the  act  applies,  it  is  un- 
constitutional by  reason  of  a  defect  in  the  title.  We  find 
nothing  in  any  of  our  cases  to  sustain  this  contention.  It 
would  be  difficult  to  frame  an  act  with  a  more  comprehensive 
title,  unless  the  title  is  made  an  index  to  the  act  itself,  which 
we  have  rei)eatedly  held  not  to  be  necessary.  We  have  exam- 
ined the  act  section  by  section  with  great  care,  and  do  not 
find  any  objectionable  features.  We  do  not  think  it  necessary 
to  discuss  it  in  detail.  It  is  a  general  act,  applying  to  all 
cities  in  the  commonwealth,  and  the  propriety  of  some  such  act 
was  plainly  foreshadowed  in  the  opinion  of  this  court  in  the 
case  of  Pittsburgh's  Petition,  supra. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


Whitney  v.  City  of  Pittsburgh. 

ConstitiUional  lav)— Act  cf  May  16,  1S91. 

The  act  of  May  16,  1891,  P.  L.  71,  is  constitutional:  See  Donley  v. 
Pittsburgh,  supra. 

h^ects  cured  by  the  act  qf  1891. 

The  act  of  May  16,  1891,  is  broad  enough  in  its  terms  to  cure  such  de- 
fects as  the  failure  to  secure  the  consent  of  the  majority  of  property  own- 
ers, as  required  by  the  act  of  April  1,  1868,  P.  L.  667,  and  the  inclusion  in 
the  proceedings  of  the  setting  of  curbstones. 

Argued  Jan.  22,  1892.  Appeal  No.  46,  Oct.  T.,  1892,  by 
plaintiff,  from  decree  of  C.  P.  No.  8,  Allegheny  Co.,  Feb.  T., 
1892,  No.  564,  dismissing  a  bill  in  equity.  Before  Paxson,  C. 
J.,  Stbrbett,  Green,  Williams,  McCollum,  Mitchell  and 
Heydbick,  JJ. 
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Bill  in  equity  by  George  I.  Whitney  against  the  city  of 
Pittsburgh  and  J.  J.  Booth  and  William  F.  Flinn,  contractors. 
The  main  averments  of  the  bill  were  similar  to  those  in  Donley 
V.  Pittsburgh,  supra.  Other  averments  are  stated  in  the  opin- 
ion of  the  Supreme  Court. 

Jolm%  MeOleave^  J,  M.  Swearingen  and  (7.  A.  0*Br%en^  for  ap- 
pellants. 

Z>.  T.  WaUon  and  W.  C.  Morelandy  with  them  T.  D.  Camor 
han^  for  the  city  of  Pittsburgh. 

J.  H.  White,  for  Booth  &  Flinn. 

Per  Curiam,  Febuary  1, 1892. 

The  bill  filed  in  this  case  is  similar  in  many  respects  to  the 
one  in  Donnelly's  Appeal,  just  decided.  It  includes,  however, 
the  contractors  employed  by  the  city,  and  has  reference  to  the 
grading,  paving  and  curbing  of  Centre  avenue,  from  Soho  street 
to  Highland  avenue.  It  also  avers  that  §  11  of  the  act  of 
April  1, 1868,  P.  L.  667,  required  a  petition  of  the  owners  of  a 
majority  in  interest  of  property  abutting  on  the  street  before 
such  an  improvement  could  be  made  in  that  territory,  and  that 
no  suoh  petition  was  obtained.  It  also  avers  that,  under  the 
acts  just  referred  to,  the  city  was  precluded  from  including  in 
the  ordinance  and  contract  the  setting  of  curbstones. 

Assuming  these  objections  to  be  well  taken,  we  are  of  opin- 
ion that  the  act  of  1891  is  broad  enough  in  its  terms  to  cure 
these  defects.  The  most  that  can  be  said  is,  that  the  work  re- 
ferred to  was  done  without  lawful  authority,  and  this  is  the 
defect  which  the  act  was  intended  to  cure. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 
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Bingaman,  Appellant,  v.  City  of  Pittsburgh. 

ConttitutUmal  Law—Act  of  May  16,  1801. 

The  act  of  May  16,  1891,  P.  L.  71,  is  constitational.  See  Donley  y. 
Fittsbnrgh  aod  Whitney  y.  Pittsburgh,  supra. 

DrfeeU  cured  by  act  of  May  16, 1891. 

Under  the  act  of  May  16,  1891,  assessments  may  be  made  for  paving  a 
sidewalk,  although  the  property  owner  was  given  no  notice  to  do  the 
work  as  provided  by  the  acts  of  April  18, 1857,  P.  L.  240,  and  April  1, 
1868,  sec.  17,  P.  L.  669. 

Evidence — Quantum  meruit — Prior  contract 

Where  municipal  improvomente  are  instituted  under  void  prooeediugs, 
but  are  subsequently  legalized  by  an  act  of  assembly,  and  the  act  con- 
templates that  the  assessments  should  be  made  upon  the  basis  of  a  quan- 
tum meruit,  the  contract  between  the  city  and  the  contractor  by  whom  the 
work  was  done,  is  competent  evidence  upon  the  question  of  vaJue. 

Argued  Jan.  22,  1892.  Appeal,  No.  47,  Oct.  T.,  1892,  by 
plaintiff,  from  decree  of  C.  P.  No.  3,  Allegheny  Co.,  Feb.  T., 
1892,  No.  565,  dismissing  a  bill  in  equity.  Before  Paxson, 
C.  J.,  Stbbbett,  Obeen,  Williams,  McCollum,  Mitch&ll 
and  Heypbioe,  J  J. 

Bill  in  equity  by  C.  F.  Bingaman  against  the  city  of  Pitts- 
burgh and  J.  J.  Booth  and  William  F.  Flinn,  contractors.  The 
main  averments  of  the  bill  were  similar  to  those  in  Donley  v. 
Pittsburgh,  supra.  Other  averments  are  stated  in  the  opinion 
of  the  Supreme  Court. 

Johns  Mc  Cleave^  J.  M,  Swfiaringen  and  O,  A.  O^Brien^  ap- 
pellants. 

D.  T.  Watson  and  W.  O.  Moreland,  with  them  T.  D.  Oamor 
han,  for  the  city  of  Pittsburgh. 

J.  H.  White,  for  Booth  &  Flinn. 

Peb  Cubiam,  February  1, 1892. 

The  bill  filed  in  this  case  differs  from  the  bill  in  Whitney's 
Appeal,  in  the  fact  that  a  part  of  the  work  was  for  paving  the 
sidewalk,  of  which  plaintiff  claims  he  should  have  been  notified, 
and  was  not,  prior  to  the  letting  of  the  contract.  He  contends 
that,  under  the  act  of  April  18, 1857,  P.  L.  240,  and  §  17  of 
the  act  of  April  1, 1868,  P.  L.  569,  the  city  should  have  given 
Vol.  oxlvii — 28 
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him  notice  to  do  this  work,  and  should  not  have  included  it  in 
the  contract  for  paving  and  curbing  the  avenue.  These  ques- 
tions have  been  disposed  of  in  Donley's  Appeal  and  Whit- 
ney's Appeal,  decided  herewith. 

The  bill  contains  the  further  averment  that,  under  the  said 
act  of  May  16, 1891,  viewers  have  been  appointed  by  the  court 
of  common  pleas  No.  3,  who  have  assessed  the  costs  and  ex- 
penses, including  the  contract  price  of  setting  the  curbstone 
and  laying  the  sidewalk,  upon  the  property  benefited,  including 
the  plaintiff's  property. 

The  plaintiff  contends  that,  under  the  said  act,  the  city  has 
no  right  to  assess  his  property  for  said  improvements  upon  the 
basis  of  the  contract  of  the  city  with  the  contractor ;  that  the 
contract  itself,  having  been  entered  into  without  lawful  author- 
ity, it  cannot  now  be  made  the  measure  of  the  cost  of  said  im- 
provements or  of  the  amount  of  benefits  receivec^.  We  are  of 
opinion  that  the  act  contemplates  that  the  assessments  should 
be  made  upon  the  basis  of  a  quantum  meruit.  At  the  same 
time  the  contract  under  which  the  work  was  done  is  some  evi- 
dence of  the  cost  of  the  improvements,  and  may  be  considered 
by  the  viewers  when  they  come  to  make  the  assessment. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 


Gray,  Appellant,  v.  City  of  Pittsburgh. 

Constitutional  law — Act  qf  May  16, 1891. 

The  act  of  May  16,  1891,  P.  L.  71,  is  constitutional.  See  Donley  t. 
Pittsburgh,  supra. 

Argued  Jan.  22,  1892.  Appeal  No.  48,  Oct.  T.,  1892,  by 
plaintiff,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  March 
T.,  1892,  No.  262,  dismissing  a  bill  in  equity.  Before  Pax- 
son,  C.  J.,  Sterbett,  Green,  Williams,  McCollum,  Mitch- 
ell and  Heydriok,  J  J. 

Bill  in  equity  by  Cyrus  S.  Gray  and  Maggie  J.  Gray,  his 
wife,  against  the  city  of  Pittsburgh.  The  facts  were  similar  to 
tihose  in  Donley  v.  Pittsburgh,  supra. 

Johns  Mc  Cleave^  J.  M.  Swearingen  and  C,  A.  O'Brien^  for  ap- 
pellants. 
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D.  T.  Watson  and  W.  O.  Moreland,  with  them  T.  D.  Oama- 
han,  for  appellee. 

Pbb  Cubiam,  February  1, 1892. 

All  of  the  Questions  presented  by  this  appeal  have  been  dis- 
posed of  in  Donley's  Appeal,  decided  herewith. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


Rubright  v.  City  of  Pittsburgh. 

C<m8tUuUonal  law^Act  qfMay  16, 1S91. 

The  act  of  May  16,  1891,  P.  L.  71,  is  oonstitational.  See  Donley  v. 
Pittsburgh,  supra. 

Argued  Jan.  22,  1892.  Appeal,  No.  49,  Oct.  T.,  1892,  by 
plaintiff,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1892,  No.  268,  dismissing  a  bill  in  equity.  Before  Paxson, 
C.  J.,  Stbbrbtt,  Green,  Williams,  McCollum,  Mitchell 
and  Heydbick,  JJ. 

Bill  in  equity  by  Noah  Rubright  against  the  city  of  Pitts- 
burgh. The  facts  were  similar  to  those  in  Donley  v.  Pitts- 
burgh, supra. 

Johns  McQleave^  for  appellant. 

W.  C.  Moreland  and  J.  R  White,  with  them  T.  D.  Oamahan, 
for  appellee. 

Pbb  Cubiam,  February  8, 1892. 

The  only  question  raised  in  this  case  is  the  constitutionality 
of  the  act  of  May  16, 1891,  commonly  known  as  the  "  New 
Street  Act."  This  matter  was  considered  and  decided  in  Don- 
ley's Appeal,  and  need  not  be  further  discussed. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 
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McDermott  v.  Woods. 

Pleading — Statement — Rule  cf  court.  % 

A  rale  of  court  providing  that  **  all  items  of  book  accounts  and  other 
claims,  not  specifically  traversed  or  denied  under  oath  or  affirmation  shall 
be  taken  as  admitted,  and  no  proof  thereon  shall  be  required  on  the  trial," 
is  not  applicable  unless  the  statement  is  **  verified  by  affidavit,"  or  *'  a 
specification  of  the  items  of  the  claim  "  is  filed  with  it,  in  accordance  with 
other  rules  of  court. 

Argued  Oct.  14, 1891.  Appeal,  No.  251,  Oct.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  Lawrence  Co.,  Sept.  T., 
1890,  No.  33,  on  verdict  of  plaintiff.  Before  Paxson,  C.  J., 
Stebrbtt,  Clark,  Williams,  MoCollum  and  Mitchbll,  J  J. 

Appeal  by  Henry  Woods  from  the  judgment  of  an  alderman 
in  favor  of  T.  W.  McDermott.  The  plaintiff  filed  in  the  common 
pleas  the  following  statement  which  was  not  verified  by  affi- 
davit : 

"Plaintiff,  T.  W.  McDermott,  claims  from  Henry  Woods, 
defendant,  one  hundred  and  eighty-one  dollars,  for  extm  ma- 
terials furnished  and  extra  work  done  in  the  building  of  a 
kitchen  and  porch  for  said  defendant,  for  which  extra  mate- 
rials arid  extra  work  and  labor  done  defendant  promised  to  pay 
said  plaintiff. 

That  in  May  and  June,  1890,  defendant  made  a  contract 
with  said  plaintiff  to  build  said  defendant  a  house.  That  after 
said  house  was  built,  said  defendant  wanted  a  common  kitchen 
built  with  certain  specifications,  for  which  said  plaintiff  agreed 
to  build  said  kind  of  kitchen  for  the  sum  and  price  of  one  hun- 
dred and  twenty-five  dollars.  That  when  said  plaintiff  com- 
menced to  build  said  kitchen,  the  kind  mentioned  and  agreed 
upon  by  said  plaintiff  and  said  defendant,  said  defendant  would 
not  have  the  kind  of  kitchen  they  had  agreed  upon  built,  but 
wanted  an  extra  kitchen  built,  for  which  extra  kitchen  said 
defendant  agreed  there  and  then  to  pay  said  plaintiff.  That 
the  extra  materials  furnished  and  the  price  of  the  extra  work 
and  labor  done  in  building  said  extra  kitchen,  was  one  hun- 
dred and  fifty-one  dollars,  for  which  extra  work  done  and  extra 
materials  furnished  said  defendant  agreed  to  pay  said  plaintiff. 
That  said  plaintiff  built  for  said  defendant  an  extra  porch  for 
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the  sum  and  price  of  thirty  dollars,  for  which  extra  porch  the 
said  defendant  agreed  to  pay. 

That  the  amount  of  money  due  said  plaintiff  from  said  de- 
fendant is  one  hundred  and  eighty-one  dollars,  with  interest 
on  the  same  from  July  7, 1890.  That  defendant  is  not  en- 
titled to  any  discount,  abatements,  set-offs  or  deductions  from 
said  claim. 

The  rules  of  the  court  of  common  pleas  of  Lawrence  county 
provided  as  follows : 

^^  1.  In  personal  actions,  ex  contractu,  the  plaintiff  shall  file 
with  or  before  his  declaration,  when  the  suit  id  brought  on  a 
book  account,  a  sworn  copy  thereof,  as  taken  from  his  books 
of  original  entry.  In  all  other  cases  for  the  recovery  of  debts, 
a  specification  of  the  items  of  his  claims.  And  in  all  cases  a 
statement  of  facts  necessary  to  support  the  action  verified  by 
affidavit. " 

^'  3.  All  items  of  book  accounts  and  other  claims,  material 
averments  of  facts,  written  instruments  and  the  execution 
thereof,  not  specifically  traversed  or  denied  by  the  opposite 
party,  under  oath  or  affirmation,  shall  be  taken  as  admitted, 
and  no  proof  therefore  shall  be  required  at  trial." 

Hazek,  p.  J.,  charged  in  part  as  follows : 

"  It  is  within  the  province  and  required  under  our  rules  of 
court  that  the  defendant  in  defending  should  specifically  set 
out  each  and  every  particle  of  the  defence.  He  need  not  set 
out  any,  he  is  not  compelled  to.  He  may  set  out  just  what 
suits  him  but  what  is  not  denied  is  taken  as  admitted.  The 
items  for  which  pay  is  claimed  by  plaintiff  are  not  denied ;  hence 
when  you  reach  a  conclusion,  and  if  that  be  that  there  was 
other  contract  than  that  which  the  defendant  avers  there  was, 
and  as  we  have  already  stated  that  covers  the  contract  for  the 
house  and  the  kitchen,  the  former  at  $1,200,  and  the  latter  $125, 
and  as  the  defendant  says  no  other,  but  if  you  find  there  was 
other  contract  and  the  work  and  material  furnished  in  pursu- 
ance of  that,  then  your  verdict  must  be  for  the  plaintiff  for 
the  amoimt  claimed,  because  it  is  not  denied." 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

JSrror  asngned  was  the  portion  of  the  charge  quoted  above. 
W.  S.  FalU^  D.  B,  Kurtz  with  him,  for  appellant. 
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B.  A.  Wintemitz^  for  appellee. 

Opinion  by  Mb.  Justice  McColltjm,  February  8, 1892. 

The  claim  in  this  case  is,  '^  one  hundred  and  eighty-one  dol- 
lars for  extra  materials  furnished  and  extra  work  done  in  the 
building  of  a  kitchen  and  porch."  It  appears  that  the  plain- 
tiff agreed  to  furnish  the  materials,  and  build  for  the  defendant 
a  house  and  kitchen  for  the  sum  of  $1,825 ;  that  he  ha§  sub- 
stantially performed  his  contract,  and  has  received  the  consid- 
eration for  it.  The  only  dispute  between  them  relates  to  the 
claim  for  extra  work  and  materials,  the  plaintiff  alleging  that 
extra  materials  were  furnished,  and  that  extra  work  was  done 
by  him,  on  the  suggestion  of  the  defendant,  and  his  promise 
to  pay  for  the  same,  and  the  defendant  contending  that  the 
work  was  done,  and  that  materials  were  furnished,  under  the 
contract  for  the  construction  of  the  house  and  kitchen.  The 
statement  of  the  claim  is  not  in  compliance  with  the  rule  of 
court.  It  is  not  "  verified  by  affidavit."  "  A  specification  of 
the  items  of  the  claim  "  is  not  contained  in  or  filed  with  it. 
We  cannot  ascertain  from  it  the  kind,  amount,  or  value  of  the 
materials  furnished,  or  of  the  work  done.  The  affidavit  of  de- 
fence is  somewhat  informal,  but  it  is  a  substantial  denial  that 
any  exti*a  wotk  was  done,  or  that  any  extra  materials  were 
furnished.  The  learned  judge  of  the  court  below  thought  this 
denial  was  not  sufficiency  specific  to  put  the  plaintiff  upon 
proof  of  his  claim,  and  virtually  instructed  the  jury  that  their 
verdict  should  be  for  the  full  amount  of  it,  less  a  small  item 
of  set-off,  which  was  undisputed.  This  instruction  was  founded 
upon  a  rule  of  court,  which  provides  that  "  all  items  of  book- 
accounts  and  other  claims,  not  specifically  traversed  or  denied, 
under  oath  or  affirmation,  shall  be  taken  as  admitted,  and  no 
proof  thereof  shall  be  required  on  trial."  But  the  rule  in  ques- 
tion is,  we  think,  limited  to  cases  in  which  the  claim  is  stated 
or  declared  upon  in  conformity  with  the  preceding  rules,  and 
is  not  applicable  unless  the  statement  is  *'  verified  by  affidavit," 
or  '^  a  specification  of  the  items  of  the  claim  "  is  filed  with  it. 
As  the  statement  in  the  case  at  bar  is  defective  in  these  essen- 
tial particulars,  the  plaintiff  has  the  burden  of  establishing  his 
claim  by  appropriate  evidence.  It  is  admitted  that  the  plain- 
tiff agreed  to  furnish  materials,  and  build  a  house  and  kitchen. 
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for  a  sum  or  price  which  he  has  received.  He  now  demands 
an  additional  sum  for  extra  work  done  and  materials  used  in 
their  construction,  and  the  defendant  replies,  in  substance,  that 
the  contract  covered  all  the  materials  furnished,  and  all  the 
work  done.  This  reply  is,  under  the  pleadings  in  the  case, 
sufficient  to  put  the  plaintiff  upon  proof  of  his  claim,  and  we 
therefore  sustain  the  specifications  of  error. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


Moore  v.  Dunn  and  Fell.     Wilkinson's  Appeal.     Dunn's      }g  ^i 

Appeal.  ri47         369 

\t  19  SC     55, 

Practice  (C.  P.) — Validity  cf  judgment  attacked  by  mbeequent  creditors,  -r^ ^59 

A  rule  to  open  judgment  at  the  instance  of  a  subsequent  judgment  cred-     27  SC   219| 
itor  is  contrary  to  established  practice  and  the  rights  of  the  plaintiff,  an3      J^    ^ 
will  be  discharged  as  a  matter  of  course.  39sc<^ 

The  proper  practice  is  to  apply  for  a  rule  on  the  plaintiff  and  sheriff  to 
show  cause  why  the  money  produced  by  the  sheriff^s  sale  on  the  prior  exe- 
cution should  not  be  paid  into  court,  and  dispute  the  validity  of  the  judg- 
ment before  an  auditor,  or  apply  for  an  issue  to  be  tried  in  court. 

Distribution  of  proceeds  of  sheriff's  sale^Issue — Disputed  facts. 

Under  the  act  of  June  16,  1836,  providing  for  an  issue  if  any  fact  con- 
nected with  the  distribution  of  the  proceeds  of  a  sheriff^s  sale  is  in  dispute, 
an  issue  is  not  a  matter  of  right  on  filing  an  affidavit  that  there  are  mate- 
rial facts  in  dispute,  without  stating  what  they  are.  The  applicant  must 
set  out  the  specific  facts  in  dispute,  on  which  he  bases  his  claim :  Schwartz 
&  Graff's  Ap.,  21  W.  N.  C.  246,  distinguished. 

The  proper  practice  to  obtain  an  issue  is  for  the  complaining  creditor  to 
file  an  affidavit  that  the  judgment  attacked  is  fraudulent  and  collusive,  and 
without  consideration,  and  that  it  is  intended  to  hinder,  delay  and  defraud 
creditors.  On  this  the  plaintiff  in  the  attacked  judgment  may  file  an  affi- 
davit denying  the  averments ;  but  if  he  will  not,  the  court  should  grant  the 
issue  as  a  matter  of  course.  If  the  plaintiff  files  a  denial,  depositions  should 
betaken  and  on  them  the  court  will  determine  whether  the  issue  shall  be 
granted,  subject  to  an  appeal  if  the  issue  be  refused,  as  provided  by  the 
act  of  1846.  If  a  denial  is  filed  and  the  applicant  will  not  take  deposi- 
tioDS,  the  issue  should  be  refused :  Per  Arnold,  J. 

In  this  case  the  plaintiff  resisted  the  application  for  an  issue  and  sus- 
tained his  judgment  by  depositions  which  the  court  held  sufficient,  and 
refused  the  issue. 

Argued  Jan.  28, 1892.  Appeals,  Nos.  463  and  464,  Jan.  T., 
1891,  by  James  Wilkinson  and  James  Dunn,  et  al.,  from  orders 
of  C.  P.  No.  4,  Dec.  T.,  1890,  No.  659,  discharging  rule  on 
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sheriff  to  pay  money  into  court,  and  refusing  petition  for  an 
issue.  Before  Paxson,  C.  J.,  Stebbbtt,  Gbebn,  MoCollum, 
Mitchell  and  Heydbick,  JJ. 

Petitions  were  filed  by  James  Wilkinson  and  Dunn  &  Fell 
prajring  for  an  issue  to  determine  whether  S.  M.  Moore's  rela- 
tions with  James  Dunn  and  C.  H.  Fell  did  not  make  him  jointly 
liable  with  them  to  their  firm  creditors. 

Rules  were  also  taken  by  James  Wilkinson  and  Dunn  & 
Fell  to  show  cause  why  the  fund  produced  by  the  sherififs  sale 
should  not  be  paid  into  court  and  an  issue  awarded  to  deter- 
mine whether  the  plaintiff  or  James  S.  Wilkinson  was  entitled 
to  the  fund. 

James  S.  Wilkinson  was  a  judgment  creditor  subsequent  to 
Moore.  Other  facts  appear  in  the  opinion  of  the  court  by 
Abnold,  J.,  which  was  as  follows : 

"  So  many  applications,  like  the  present,  have  been  made  of 
late,  that  we  deem  it  proper  to  write  our  reasons  for  refusing 
them.  The  rule  to  open  the  judgment  at  the  instance  of  the 
subsequent  judgment  creditor  must  be  discharged  as  a  matter 
of  coui*se,  because  it  is  contrary  to  established  practice  and  the 
right  of  the  plaintiff.  It  is  a  mistaken  notion  that  a  subsequent 
execution  creditor  can  intervene  in  a  suit  between  his  judg- 
ment debtor  and  another  plaintiff.  The  proper  practice  is  to 
apply  for  a  rule  on  the  plaintiff  and  sheriff  to  show  cause  why 
the  money  produced  by  the  sheriff's  sale  on  the  prior  execution 
should  not  be  paid  into  court,  and  dispute  the  validity  of  the 
judgment  before  an  auditor,  or  apply  for  an  issue  to  be  tried 
in  court. 

"In  Shulze's  Ap.,  1  Pa.  261,  Chief  Justice  Gibson  said 
of  the  case  of  Whiting  v.  Johnson,  11  S.  &  R.  828,  in  which 
the  judgment  was  opened  at  the  instance  of  a  subsequent 
creditor :  '  At  that  time  (1824)  the  practice  was  not  to  award 
a  collateral  issue,  but  to  open  the  judgment.  .  .  .  The  proceed- 
ing was  one  of  those  miserable  shifts  to  which  we  were  driven 
for  want  of  the  powers  of  a  court  of  chancery.  The  statute 
(of  June  16,  1836)  on  which  the  present  proceeding  is  founded, 
directs  that  a  suggestion  of  fraud  be  tried  in  a  collateral  issue 
to  which  the  parties  may  be  fabulous ;  but  it  seems  to  be  for- 
gotten that,  as  the  whole  is  a  chancery  proceeding,  the  names 
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of  the  actual  parties  ought  to  appear  as  complainants  and  de- 
fendants.' For  none  but  the  parties  to  the  issue  take  any 
benefit  from  the  result,  as  was  decided  in  Tomb's  Ap.,  9  Pa.  61, 
on  the  same  judgment,  and  other  cases  hereinafter  referred  to ; 
nor  can  the  defendant  avail  himself  of  the  result  of  an  issue 
between  his  creditors :  Ferree  v.  Thompson,  52  Pa.  353 ;  and 
the  inquiry  is,  whether  the  judgment  is  a  fraud  upon  the  other 
judgment  creditors  of  the  defendant,  and  not  merely  a  fraud 
on  the  debtor — a  harsh  rule,  it  must  be  admitted,  for  a  fraud 
on  the  debtor  is  none  the  less  a  fraud  on  his  creditors.  But  the 
rule  is  firmly  established  in  a  line  ot  cases,  of  which  Dougherty's 
Estate,  9  W.  &  S.,  189 ;  Brown  v.  Parkinson,  66  Pa.  336 ; 
Thompson's  Ap.,  57  Pa.  175,  and  the  Appeal  of  the  Second  Na- 
tional Bank  of  Titusville,  which  is  twice  reported,  first  in  86 
Pa.  528,  and  again  in  96  Pa.  460,  are  conspicuous  examples ; 
although  there  are  some  precedents  the  other  way,  as  Greene 
V.  Tyler,  39  Pa.  361 ;  Bachdell's  Ap.,  56  Pa.  386,  and  the  Miners' 
Trust  Co.  V.  Roseberry,  81  Pa.  309 ;  which  were  explained  and 
distinguished  in  the  Appeal  of  the  Second  National  Bank  of 
Titusville,  supra,  so  as  to  establish  the  rule  to  be  that  subse- 
quent creditors  may  attack  a  prior  judgment  or  mortgage  to 
the  extent  of  usurious  principal,  but  not  as  to  usurious  interest ; 
and  it  was  ruled  the  same  way  in  Lennig's  Ap.,  93  Pa.  301, 
settling  the  question  which  was  left  undecided  in  Verner  v. 
Carson,  66  Pa.  440.  Perhaps,  if  the  debtor  were  to  refuse  to 
move  for  the  benefit  of  his  creditors,  they  would  be  permitted 
to  move  in  his  name.  I  say  perhaps,  because  the  point  was 
not  positively  ruled  in  Lewis  v.  Rogers,  16  Pa.  18 ;  or  Clark 
V.  Douglass,  62  Pa.  408,  although  creditors  did  get  the  benefit 
of  a  defendant's  rights  in  McNaughton's  Ap.,  101  Pa.  550,  and 
they  may  show  that  the  judgment  has  been  paid:  Smith's 
Exec'rs  v.  Wagenseller,  21  Pa.  491. 

^*  An  application  similar  to  the  one  before  us  was  made  and 
refused  in  Gates  v.  Johnston,  3  Pa.  52,  of  which  Chief  •  Jus- 
tice Gibson  said:  'It  redounds  greatly  to  the  credit  of  the 
judge,  however,  that  he  did  not  follow  the  old,  clumsy,  un- 
professional and  barbarous  practice  of  opening  the  judgment 
between  the  original  parties,  who  must  be  bound  by  it  between 
themselves,  whatever  may  be  the  event  between  the  plaintiff 
and  the  creditors,  but  awarded  a  collateral  issue  to  try,  not. 


Digitized  by  LjOOQ IC 


862  MOORE  v.  DUNN  AND  FELL. 

Opinion  of  Court  below.  [147  Pa. 

mdeed,  whether  it  was  collusive,  as  it  ought  to  have  been,  but 
whether  it  was  good  for  any  part  of  the  debt,'  etc.,  which  was 
wrong,  for  the  reason,  that  if  the  judgment  was  fraudulent  in 
part,  it  was  void  in  the  whole  as  against  other  creditors. 

^^  An  exception,  as  to  partly  good  and  partly  bad  judgments, 
must  be  noticed  in  cases  of  judgments  held  by  married  women 
against  their  husbands,  in  which  the  excessive  part  will  not  be 
attributed  to  bad  faith,  but  will  be  presumed  to  be  a  mistake, 
or  included  in  good  faith,  as  was  done  in  Gicker's  Admin'rs  v. 
Martin,  60  Pa.  138 ;  Meckley's  Appeal,  102  Pa.  686 ;  Howard 
Watch  Co.  V.  BedillioD,  181  Pa.  386.  This,  no  doubt,  is  be- 
cause of  a  courteous  presumption  in  favor  of  the  integrity  of 
all  dealings  between  a  failing  debtor  and  his  wife — a  presump- 
tion which  other  creditors  may  rebut  if  they  can,  but  which 
they  seldom  can  rebut  if  they  would.  On  this  point  judges 
and  jurors  seem  to  agree. 

'^Concerning  the  lien  of  judgments  upon  real  estate,  the 
Chief  Justice  said  in  Watson  v.  Willard,  9  Pa.  89,  that  the 
proper  practice  for  subsequent  creditors  is  not  to  intervene, 
but  to  purchase  the  equity  of  the  defendant  on  their  judgments, 
and  try  title  with  the  holder  of  the  legal  estate,  who  in  that 
case  claimed  unpaid  purchase  money,  although  he  admitted 
that  the  practice  had  been  otherwise.  'But,'  said  he,  'our 
irregular  practice,  growing,  as  it  does,  out  of  our  mixed  system, 
and  our  consequent  disregard  of  common  law  forms  has  been, 
in  most  cases,  to  let  the  creditors  intervene;  and  it  is  too 
deeply  seated  to  be  torn  up.  It  is  not  to  be  commended  for 
simplicity ;  for  it  has  aU  the  hitches  and  entanglements  of  con- 
fusion, insomuch  that  judgments  unimpeachable  by  the  parties 
to  them,  have  been  opened  on  the  allegation  of  collusion  at  the 
instance  of  creditoi's,  and  never  closed  against  the  defendants, 
who  were  entitled  to  no  reUef  whatever.'  For,  said  he,  in 
Donaldson  v.  The  West  Branch  Bank,  1  Pa.  St.  294,  'so  true 
it  is,  that  he  who  forgets  the  forms  of  the  law,  will  soon  forget 
its  principles.'  In  The  Miners'  Trust  Co.  v.  Roseberry,  81 
Pa.  309,  it  does  not  appear  that  the  judgment  was  opened,  but 
an  issue  was  awarded  to  determine  how  much  was  due  on  the 
judgment,  which  seems  to  be  the  approved  practice.  Other 
cases  on  this  frequently  adjudged  point  may  be  found  in  Muh- 
lenberg V.  Brock,  25  Pa.  517 ;  Schick's  Appeal,  49  Pa.  880 
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and  884;  Clark  v.  Douglass,  62  Pa.  408,  and  Fowler's  Appeal, 
87  Pa.  449. 

"  The  foregoing  disposes  of  the  rule  by  James  E.  Wilkinson, 
a  subsequent  judgment  creditor  of  the  defendants  as  trustee 
for  the  benefit  of  their  creditors,  to  open  the  judgment  and  let 
him  into  a  defence,  which  will  be  discharged  as  of  course. 

"  Upon  the  rule  by  the  defendants  for  the  same  relief,  we 
have  to  say  that  the  evidence  shows  that  the  amount  of  the 
judgment  for  which  the  plaintiff  has  issued  execution  is  justly 
due  and  owing,  and  their  rule  will  also  be  discharged. 

*'  Mr.  Wilkinson  has  also  obtained  a  rule  to  show  cause  why 
the  sheriff  should  not  pay  the  fund  realized  by  the  sale  under 
the  plaintiff's  execution  into  court  for  distribution  by  an  au- 
ditor, so  that  an  issue  may  be  framed  to  determine  to  whom 
the  money  should  be  paid.  It  is  alleged  that  the  plaintiff  was 
a  partner  mth  the  defendants ;  or  if  not  a  partner,  that  he  lent 
the  amount  of  his  claim  to  the  defendants,  on  an  agreement 
that  he  should  receive  a  share  of  the  profits  of  their  business  in 
lieu  of  interest,  as  authorized  by  the  act  of  April  6, 1870,  P. 
L.  56 ;  that  he  is  liable  as  a  copartner  in  such  business  to  the 
extent  of  the  money  so  lent,  and  that,  consequently,  he  cannot 
take  it  out  until  the  other  creditors  have  been  paid ;  for  if  he 
does,  he  will  be  liable  in  a  suit  therefor  by  other  creditors  of 
the  business,  according  to  Poundstone  v.  Hamburger,  27  W. 
N.  220. 

"  We  will  first  consider  the  practice  on  this  branch  of  the 
case.  It  is  enacted  by  the  act  of  June  16, 1886,  §  87,  P.  L. 
777,  before  noticed,  that  in  the  distribution  of  the  proceeds  of 
sheriff's  sales,  if  any  fact  connected  with  such  distribution 
shall  be  in  dispute,  the  court  shall,  at  the  request  in  writing 
of  any  person  interested,  direct  an  issue  to  try  the  same ;  to 
which  a  proviso  was  added  by  the  act  of  April  20, 1846,  §  2, 
P.  L.  411,  that,  before  an  issue  shall  be  directed,  the  applicant 
shall  make  affidavit  that  there  are  material  facts  in  dispute, 
and  shall  set  forth  the  nature  and  character  thereof,  upon  which 
the  court  shall  determine  whether  such  issue  shall  be  granted. 

^^  It  is  sometimes  urged  at  bar  that  an  issue  is  a  matter  of 
right  on  filing  an  affidavit  that  there  are  material  facts  in  dis- 
pute, without  stating  what  they  are,  notwithstanding  the  act 
requires  the  applicant  to  set  forth  the  nature  and  character  of 
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those  facts.  This  urgency  overlooks  the  fact  that  the  decisions 
are  the  other  way,  although  there  is  a  case  which  seems  to  be 
out  of  trim  with  the  general  rule,  but  which  is  not,  as  I  shall 
presently  show. 

"  The  rule  was  early  established  that  *  a  mere  naked  allega- 
tion, without  evidence,  or  against  the  evidence,  cannot  create 
a  dispute  within  the  meaning  of  the  law.  If  it  could,  a  party 
might  stop  the  distribution  whenever  he  chooses  to  make  a 
groundless  assertion : '  Black,  C.  J.,  in  Knight's  Ap.,  19  Pa. 
493.  The  applicant  must  set  out  the  specific  facts  in  dis- 
pute, on  which  he  bases  his  claim  to  an  issue :  Dickerson  and 
Haven's  Ap.,  7  Pa.  266,  in  which  Mr.  Justice  Bell  said: 
*  The  act  of  assembly  (of  1886)  was  not  formed  to  enable  a 
litigious  party  to  demand  an  issue,  under  all  circumstances,  and 
thus  take  his  chance  before  a  jury,  when  there  is  nothing  in 
the  case  to  call  for  its  intervention.'  These  cases  are  cited 
and  approved  in  Overholt's  Ap.,  12  Pa.  222 ;  Shertzer's  Exec'rs 
V.  Herr,  19.  Pa.  84 ;  Seip's  Ap.,  26  Pa.  176 ;  RusseU  v.  Reed,  27 
Pa.  166  ;  Christopher  v.  Selden,  28  Pa.  165 ;  Robinson  et  al.'s 
Ap.,  86  Pa.  81,  and  the  Providence  Steam  and  Gas  Pipe  Co.  v. 
Chase,  108  Pa.  819.  In  Benson's  Ap.,  48  Pa.  159,  it  was  said 
that  if  the  issue  must  necessarily  prove  unavailing,  the  court 
would  not  be  bound  to  grant  it,  for  the  law  does  not  require 
vain  things ;  and  in  Bonder's  Ap.,  57  Pa.  498,  it  was  ruled 
that  the  demand  may  be  refused,  where  it  embraces  questions 
of  law  rather  than  of  fact,  or  it  is  manifest  that  the  matter  to 
be  tried  cannot  affect  the  decision.  Martin's  Ap.,  97  Pa.  85, 
and  Montgomery's  Ap.,  5  Cent.  Rep.  200,  are  to  the  same 
effect ;  and  the  general  rule  as  above  stated  was  reaffirmed  as 
late  as  1887  in  Irvin's  Ap.,  9  Cent.  Rep.  889,  and  again  in 
1889  in  Ryman's  Ap.,  124  Pa.  685. 

"The  argument  that  the  court  must  grant  an  issue  in  every 
case  in  which  an  averment  is  made  that  the  prior  judgment  is 
without  bona  fide  consideration,  and  was  made  for  the  puipose 
of  hindering,  delaying  and  defrauding  creditoi-s,  is  based  on 
the  case  of  Schwartz  and  Graff's  Ap.,  21  W.  N.  246  (1888.) 
A  careful  reading  of  that  case  will  show  that  what  was  decided 
is,  that  an  allegation  that  a  judgment  is  fraudulent  and  with- 
out bona  fide  consideration,  and  was  confessed  and  is  being 
used  for  the  pui*pose  of  hindering,  delaying  and  defrauding 
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other  creditors,  is  a  sufficient  averment  of  material  facts  in 
dispute,  and  that  it  is  not  necessary  to  state  in  the  affidavit 
the  means  by  which  the  want  of  consideration  is  to  be  proved. 
That  is  to  say,  the  applicant  is  not  bound  to  give  his  evidence 
in  his  affidavit  It  will  be  noticed  also  that  it  does  not  appear 
that  the  allegations  of  the  petitioner  for  the  issue  were  denied, 
but  it  does  appear  that  the  creditor  whose  judgment  was  dis- 
puted was  not  willing  to  contend  in  the  Supreme  Court,  and 
hence  the  court  had  nothing  to  do  but  to  grant  the  issue  as  of 
course. 

^^  But  if  the  plaintiff,  whose  judgment  is  attacked,  denies  the 
averments  of  the  applicant  for  an  issue,  then  depositions  should 
be  taken  to  be  used  on  a  further  heaiing  of  the  rule,  as  was 
done  in  Stanley  v.  Ritter,  26  W.  N.  188,  to  enable  the  court 
to  determine  whether  an  issue  shall  be  granted ;  for  it  seems 
illogical  to  say  that  the  court  shall  determine  or  adjudge  a 
matter,  and  yet  that  it  must  grant  an  issue  on  the  averments  of 
the  applicant,  without  regaixl  to  the  denial  of  the  other  pai*ty, 
and  in  disregard  of  the  evidence,  and  the  test  whether  a  ver- 
dict, if  rendered  in  favor  of  the  applicant,  would  be  allowed 
to  stand.  If  that  is  the  meaning  of  the  act  the  legislature  has 
not  been  happy  in  the  choice  of  words  to  express  it.  That  it 
is  not  I  will  show  by  reference  to  the  foundation  of  those  cases 
in  which  it  was  decided  that  an  issue  is  a  matter  of  right  on 
filing  a  written  request.  They  were  based  on  the  act  of  April 
14, 1827,  sec.  2,  9  Smith's  Laws,  433,  which  provided  that  in 
the  distidbution  of  the  moneys  arising  from  sheriff's  sales,  when 
the  facts  are  disputed,  the  court,  at  the  request  in  writing  of 
any  party  in  interest,  shall  direct  an  issue  to  try  the  same. 
This  was  substantially  re-enacted  by  the  act  of  1836,  before  cit- 
ed. But  this  positive  right  was  modified  by  the  act  of  1846,  be- 
fore cited,  which  requires  the  applicant  for  an  issue  to  set  forth 
in  his  affidavit  the  nature  and  character  of  the  facts  in  dispute, 
upon  which  the  court  shall  determine  (that  is,  decide  or  adjudge) 
whether  the  issue  shall  be  granted.  It  was  upon  these  acts  of 
1827  and  1836  that  the  decisions  favoring  an  absolute  right  to 
an  issue  were  rendered,  most  of  them  prior  to  1846,  and  some 
since,  the  latter  entirely  overlooking  the  change  in  the  law 
made  by  the  act  of  1846.  They  are  Bichel  v.  Rank,  5  Watts, 
140 ;  Trimble's  Ap.,  6  Watts,  133 ;  Reigart's  Ap.,  7  W.  &  S. 
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267 ;  Souder's  Ap.,  67  Pa.  498.  The  same  was  said  in  Dormer 
V.  Brown,  72  Pa.  404,  although  the  point  in  controversy  and 
decided  was  that  when  issue  has  been  granted  it  is  erroneous 
to  strike  it  off  after  a  jury  has  failed  to  agree  on  it. 

'^  It  is  sometimes  said  that  the  demand  for  an  issue  is  a  de- 
mand for  a  constitutional  right.  Respect  for  the  great  and 
learned  men  who  have  said  this  forbids  me  from  deciding  it 
otherwise ;  but  I  may  be  permitted  to  say  that  it  seems  to  be  a 
statutory  rather  than  a  constitutional  right,  for  it  did  not  exist 
prior  to  the  act  of  1827.  Chief  Justice  Gibson  called  an  issue 
a  chancery  proceeding  in  Shulze's  Appeal,  before  cited.  If 
there  had  been  a  court  of  equity  in  this  state  before  1836, 
when  equity  powers  were  conferred  upon  the  courts,  the  right 
to  relief  would  have  been  secured  by  bill  in  that  court ;  and 
a  verdict  on  an  issue,  if  granted,  would  not  have  been  binding 
on  the  chancellor,  who  might  have  decreed  contrary  to  the  find- 
ing thereon;  he  could  have  disregarded  the  verdict,  as  his 
conscience  would  not  be  bound  by  it :  Johns  v.  Erb,  6  Pa.  232. 
But  under  the  act  of  assembly  the  verdict  is  conclusive  and 
cannot  be  disregarded :  Garrison's  Ap.,  38  Pa.  531 ;  although 
it  may  be  directed  by  the  judge  or  set  aside  and  a  new  trial 
granted:  Dormer  v.  Brown,  supra;  hence  it  has  been  said 
that  it  is  better  not  to  award  an  issue,  when  the  fact  can  be 
sufficiently  and  satisfactoiily  ascertained  ty  the  court  itself: 
Baker  v.  Williamson,  2  Pa.  St.  116 ;  Johns  v.  Erb,  supra. 

"  The  right  to  a  trial  by  jury  is  secured  only  in  cases  at  com- 
mon law,  and  it  is  generally  supposed  to  pertain  only  to  the 
naain  issue  in  dispute  and  preliminary  judgment,  but  not  sub- 
sequent thereto :  Banning  v.  Taylor,  24  Pa.  289.  It  does  not 
pertain  to  matters  of  execution  or  arising  therefi'om,  as  on  a 
claim  of  exemption :  Williamson  v.  Krumbhaar,  132  Pa.  455 ; 
overruling  Teisker  v.  Sheldon,  115  Pa.  107.  The  legislature 
may  extend  trial  by  jury  to  some  such  matters,  in  which  case  it 
may,  as  it  did  in  the  act  of  1846,  prescribe  the  terms  on  which 
the  right  may  be  secured,  or  make  it  subject  to  judicial  deter- 
mination whether  a  trial  by  jury  may  be  had  in  any  particular 
case. 

"  None  but  judgment  creditors  have  a  right  to  be  heard  on 
the  distribution  of  the  proceeds  of  sheriff's  sales.  Creditors 
who  have  not  obtained  judgments  cannot:  Smith  v.  Reiff,  20 
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Pa.  364 ;  Rudy's  Ap.,  94  Pa.  338 ;  but  an  assignee  in  bank- 
ruptcy may:  Rohrer's  Ap.,  62  Pa.  498;  or  an  assignee  for 
the  benefit  of  creditors :  Barrett's  Executors  Ap.,  71  Pa.  317. 
This  is  because  an  assignment  is  a  grand  judgment  and  exe- 
cution. So  may  an  attaching  creditor  under  the  fraudulent 
debtor's  act  of  March  17,  1869 :  Schwartz  and  Graff's  Ap.,  21 
W.  N.  246. 

"  To  summarize  the  matter,  the  proper  practice  to  obtain  an 
issue  is  for  the  complaining  creditor  to  file  an  affidavit  that 
the  attacked  judgment  is  fraudulent  and  collusive,  and  with- 
out consideration,  and  that  it  is  intended  to  hinder,  delay  and 
defraud  creditors.  On  this  the  plaintiff  in  the  attacked  judg- 
ment may  file  an  affidavit  denying  the  averments ;  but  if  he 
will  not,  the  court  should  grant  the  issue  as  a  matter  of  course. 
If  the  plaintiff  files  a  denial,  depositions  should  be  taken,  and 
on  them  the  court  will  determine  whether  the  issue  shall  be 
granted,  subject  to  an  appeal,  if  the  issue  be  refused,  as  pro- 
vided by  the  act  of  1846.  If  a  denial  is  filed  and  the  applicant 
will  not  take  depositions,  the  issue  should  be  refused  on  the 
analogy  of  a  bill  and  answer  in  equity,  where  the  answer,  if 
responsive,  overcomes  the  bill,  unless  it  is  supported  by  evi- 
dence. This  is  the  same  as  the  practice  on  a  rule  to  dissolve 
an  attachment  under  the  act  of  1869  :  Biddle  v.  Black,  99  Pa. 
380 ;  White  v.  Thielens,  106  Pa.  173 ;  and  in  foreign  attach- 
ment: Steel  V.  Goodwin,  113  Pa.  288. 

^^  In  the  present  case  the  plaintiff  resists  the  application  of 
the  petitioner,  and  sustains  his  judgment  by  depositions  which 
prove  that  it  is  a  bona  fide  judgment  for  the  sum  of  $2,500,  for 
which  execution  was  issued ;  that  he  was  not  a  partner  with 
defendants,  nor  did  he  lend  his  money  to  them  on  an  agree- 
ment for  a  share  of  the  profits  in  lieu  of  interest ;  but  that  he 
lent  his  money  to  the  defendants  at  six  per  cent  interest,  with 
an  agreement  that  he  should  have  the  privilege  of  becoming  a 
partner  on  or  after  April  1, 1891,  if  his  health  would  permit. 
Both  the  defendants  admit  that  the  plaintiff  was  to  receive 
legal  interest,  and  one  of  them  admits  that  a  partnership  was 
not  mentioned,  that  is,  formed,  when  the  money  was  lent ;  but 
that  is  was  to  commence  at  the  end  of  the  year,  or  after  a 
year's  trial.  As  the  money  was  lent  in  October,  1890,  and  the 
defendants  failed  in  January,  1891,  the  trial  has  not  been  satis- 
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factory,  and  the  partnership  has  not  been  formed.  On  this 
evidence  it  would  be  unjust  to  require  that  the  small  amount, 
f526,  produced  by  the  sheriflPs  sale,  should  be  paid  into  court, 
and  consumed  in  a  fruitless  effort  to  prove  the  plaintiff  to  have 
been  that  which  we  are  convinced  that  he  was  not,  either  a 
partner  or  lender  of  his  money  at  the  risk  of  the  business. 

^^Allegations  that  judgments  are  collusive  and  fraudulent 
are  made  with  great  facility.  Being  a  matter  of  opinion,  the 
conscience  of  the  deponent  is  not  subjected  to  any  great  strain 
in  making  the  allegation.  A  disappointed  creditor  is  easily 
convinced  that  he  has  been  defrauded  and  will  readily  depose 
to  that  effect.  But  when  his  adversary  comes  with  his  array 
of  facts  it  is  the  duty  of  the  court  to  give  effect  to  them  and 
determine  accordingly. 

"  We  see  no  reason  to  order  the  fund  in  this  case  to  be  paid 
into  court,  and  therefore  discharge  the  rule." 

Error%  assigned  were,  in  refusing  to  award  the  issue  prayed 
for  and  discharging  rules  to  pay  the  fund  into  court. 

James  Aylward  Develin^  Theodore  D.  Band  with  him,  for  ap- 
pellants. 

Henry  M.  Tracy^  N.  H.  Larzelere  with  him,  for  appellees. 

Pee  Cubiam,  February  8, 1892. 

The  opinion  of  the  learned  judge  of  the  court  below  covers 
the  ground  so  fully  that  nothing  remains  to  be  added.  We 
affirm  the  order  discharging  the  rule  to  pay  money  into  court, 
and  to  frame  an  issue,  for  the  reasons  given  by  him. 


Whitecar's  Estate.     Webb's  Appeal. 

TraaU  and  Trustees— Neglect  to  invest — Advice  qf  Counsel. 

It  is  supine  negligence  for  a  trustee  to  permit  a  fund  of  $2,900  to  re- 
main for  fifteen  years  on  deposit  in  a  saving  fund ;  and  his  negligence  is 
not  excused  by  ttie  fact  that  he  at  one  time  tried  to  find  an  investor  bat 
failed,  that  the  cestui  que  trust  was  not  dependent  upon  the  fund,  and 
that  his  leaving  the  fund  on  deposit  was  done  under  advice  of  counsel. 
In  such  a  case  a  surcharge  of  one  per  cent  per  annum  will  not  more  than 
represent  the  loss  to  the  cestui  que  trust. 
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Argued  Jan.  29, 1892.  Appeal,  No.  112,  Jan.  T.,  1892,  from 
decree  of  O.  C.  Phila.  Co.,  Jan.  T.,  1891,  No.  164,  dismissing 
exceptions  to  the  adjudication  of  the  account  of  Charles  R. 
Webb,  trustee  under  the  will  of  Enos  Whitecar,  deceased. 
Before  Paxson,  C.  J.,  Stbrrbtt,  McCollum,  Mitchell  and 
Heydbigk,  JJ. 

At  the  audit  before  Fbbguson,  J.,  it  appeared  that  in  No- 
vember, 1876,  certain  loans  received  by  the  trustee  and  held  by 
him  as  an  investment  for  the  trust  were  paid  off.  Whereupon 
the  trustee  deposited  the  money  in  the  Western  Saving  Fund, 
which  for  a  short  time  paid  4  per  cent  interest,  which  was 
then  reduced  to  3^,  and  on  January  1,  1883,  to  3  per  cent. 
On  October  31, 1888,  another  loan  was  paid  oflf  and  a  deposit 
of  this  money  amounting  to  $725.87  was  made  upon  which  8 
per  cent  interest  was  allowed  on  f500,'  and  none  whatever 
upon  the  balance. 

Other  facts  appear  by  the  opinion  of  the  court  below,  by 
Ashman,  J.,  which  was  as  follows : 

^^  It  would  be  difficult  to  frame  an  excuse  which  would  ab- 
solve a  trustee  from  the  charge  of  supine  negligence,  who  has 
permitted  a  trust  fund  of  $2,900  to  remain  on  deposit  in  a  sav- 
ing fund  for  fifteen  years ;  at  all  events  this  accountant  has 
not  presented  it.  Neither  the  fact  that  the  cestui  que  trust 
was  not  dependent  upon  the  income  of  the  fund  for  her  liv- 
ing, and  for  a  time  did  not  object  to  his  course,  nor  the  fact 
that  years  ago  he  sought  an  investment  for  the  money  and 
failed,  can  be  accepted  as  proof  that  the  trustee  used  that  care 
and  diligence  in  the  management  of  the  trust  which  he  would 
be  likely  to  bestow  upon  his  own  property.  The  cestui  que 
trust  was  old  and  infirm,  and  resided  in  another  state,  and  she 
did  complain  repeatedly  of  the  meagre  income  she  was  receiv- 
ing from  the  estate.  She  had  a  right,  under  the  will,  to  the 
product  of  a  well  secured  investment,  whether  she  was  rela- 
tively rich  or  relatively  poor.  The  accountant  alleged  that 
his  ^en  counsel  had  told  him  he  might  safely  continue  the 
deposit.  He  did  not  say,  however,  that  he  understood  this  to 
mean  that  he  was  at  liberty  to  continue  it  forever ;  and  be- 
sides, even  the  advice  of  counsel  will  not  justify  a  man  in 
abandoning  his  own  common  sense. 
Vol.  cxLvn — 24 
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"We  agree  with  the  auditing  judge  that  a  surcharge  of 
1  per  cent  per  annum  will  not  more  than  represent  the  loss  to 
the  cestui  que  trust  by  the  failure  to  invest ;  but  we  find  that 
$725  was  inadvertently  calculated  as  forming  part  of  the  fund 
in  1876,  when  it  was  not  in  fact  included  therein  until  1888. 
The  surcharge  is  accordingly  reduced  to  $455.10,  and  with  this 
<5orrection  the  adjudication  is  confirmed." 

Error  assigned  was  the  confirmation  of  adjudication. 

Mobert  H.  Sinckley^  for  appellant. 

Henry  B.  Edmunds^  for  appellee,  was  not  heard. 

Pee  Cueiam,  February  8, 1892. 

We  afi&rm  this  decree  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  dismiss  the  appeal  at  the  costs  of 
the  appellant. 

Carter,  Appellant,  v.  Caldwell. 

29  SO  *178     Appeals — Practice  {Supreme  Court) — Mechanics  Liens, 
l^f      370      An  appeal  does  not  lie  from  the  refusal  of  the  coort  to  strike  off  a  rae- 
j  f  33  SC  *619  chanic's  claim.    In  such  a  case  there  is  no  final  judgment. 
I  f  33  SC  ^628|     AlUer,  if  the  court  stiikes  off  the  claim,  for  then  its  action  is  final. 

Argued  Jan.  29, 1892.  Appeal,  No.  184,  July  T.,  1891,  from 
order  of  C.  P.  No.  4,  Phila.  Co.,  March  T.,  1891,  discharging 
a  rule  to  strike  off  mechanic's  claim.  Before  Paxson,  C.  J., 
Sterebtt,  McCollum,  Mitchell  and  Heydeick,  JJ. 

Mechanic's  claim  filed  by  Joseph  M.  Caldwell,  et  aL,  trading 
as  Caldwell  &  Johnson,  against  Joseph  H.  Carter,  owner  or 
reputed  owner. 

The  defendant  entered  a  rule  to  strike  off  the  claim,  alleging 
various  defects.     On  June  27, 1891,  the  rule  was  discharged. 

Error  assigned  was  the  order  discharging  the  rule. 

W.  A.  Manderson^  for  appellant. 
Edward  S,  Mclntyre^  for  appellee. 

Pee  Cijel^m,  February  8, 1892. 

We  do  not  think  an  appeal  lies  to  the  refusal  of  the  court 
below  to  strike  off  a  mechanic's  claim,  for  the  reason  that  there 
is  no  final  judgment.  When  the  court  strikes  off  the  claim, 
the  case  is  otherwise,  for  its  action  is  final. 

Appeal  quashed. 
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Blooraingdale,  Appellant,  v.  Victor. 

Sheriff^ s  interpleader — Title  must  he  proved. 

The  claimant  in  a  feigned  issue  under  the  sheriff *s  interpleader  act  must 
prove  title  to  the  goods ;  it  is  not  sufficient  to  show  mere  possession. 

Argued  Jan.  29, 1892.  Appeal,  No.  21,  Jan.  T.,  1892,  from 
judgment  of  nonsuit  of  C.  P.  No.  2,  Phila.  Co.  Before  Pax- 
son,  0.  J.,  Stberbtt,  McCollum,  Mitchell  and  Hby- 
DSICK,  JJ. 

Feigned  issue  under  sheriff's  interpleader  act. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 
Error  astigned  was  refusal  to  take  off  nonsuit. 

Richard  C.  Dole^  John  O.  Bullitt  with  him,  for  appellant. — 
Possession  of  chattels  is  always  evidence  of  ownership :  Dick 
V.  Cooper,  24  Pa.  217  ;  Entriken  v.  Brown,  32  Pa.  364 ;  Town- 
send  V.  Kerns,  2  Watts.  180. 

W.  A,  Manderson^  for  appellees. — The  plaintiff  must  prove 
title :  Lafferty  v.  Cormick,  1  W.  N.  C.  267 ;  Tremont  Coal  Co.  v. 
Manly,  60  Pa.  384 ;  Conklin  v.  Sayers,  1  T.  &  H.  Prac.  §  1142 ; 
Rush  V.  Vought,  66  Pa.  437  ;  Green  v.  Rogers,  2  C.  &  K.  148. 

Pbb  CublAlM,  February  8, 1892. 

This  was  a  feigned  issue,  under  the  sheriff's  interpleader 
act,  in  which  the  appellant  was  the  claimant.  He  testified 
that  he  was  the  owner  of  the  storehouse  No.  332  Market  stieet, 
at  the  time  of  the  levy ;  that  the  firm,  of  which  he  was  a  mem- 
ber, occupied  the  third  story  of  the  building,  and  that  the  goods 
levied  upon  were  in  that  room.  He  further  testified:  "They 
were  in  my  storehouse,  332  Market  street,  among  other  goods 
belonging  to  Bloomingdale  &  Co.  These  goods  were  separate. 
They  were  under  my  control,  just  as  the  other  goods  were. 
Of  course,  I  had  my  boy  there  to  take  care  of  them.  These 
goods  were  entirely  under  my  control." 

There  was  no  evidence  beyond  this  of  his  ownership  of  the 
goods,  and  this  the  court  below  did  not  think  sufficient  to  es- 
tablish title  in  an  interpleader  case.     In  this  we  think  the 
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learned  court  was  light.  Having  taken  the  goods  out  of  the 
hands  of  the  sheriff  under  a  claim  of  title,  it  was  not  enough 
to  show  a  mere  possession.  The  onus  was  upon  the  claimant 
to  prove  ownership,  and  mere  possession,  without  more,  was 
not  sufficient  for  that  purpose.  For  anything  that  appears,  his 
possession  did  not  entitle  him  even  to  a  lien  upon  the  goods. 
We  think  the  appellant  was  property  nonsuited. 
Judgment  affirmed. 


Arnold  et  al.,  Appellants,  v.  Blabon. 

Practice  {Supreme  Court) — Assignment  of  error. 
An  assignment  of  error  to  a  ruling  admitting  evidence,  which  fails  to 
set  forth  the  evidence  admitted,  is  improper. 

Practice  (C.  P,)-'Notice  qfapeciai  matter. 

In  an  action  of  assumpsit,  notice  by  the  defendant  that  he  **  will  offer 
evidence  of  the  matters  set  out  in  the  affidavit  of  defence,  a  copy  of  which 
is  endosed,^^  is  sufficient  notice  of  special  matter,  if  the  affidavit  of  de- 
fence specifically  sets  out  the  defence  relied  upon. 

Contract — Measure  of  damages. 

In  an  action  for  breach  of  contract  for  a  supply  of  raw  material  for  a 
factory  for  a  year,  when  it  appears  that  the  vendor  after  partially  com- 
pleting the  contract  announced  that  he  would  deliver  no  more  goods,  the 
measure  of  damages  is  the  difference  between  the  price  agreed  upon  in 
the  contract  and  the  market  price  at  the  date  of  the  breach. 

Argued  Jan.  28, 1892.  Appeal,  No.  101,  Jan.  T.,  1892,  by 
plaintiffs,  Arnold  &  Co.,  from  judgment  of  C.  P.  No.  3,  Phila. 
Co.,  Dec.  T.,  1889,  No.  660,  on  certificate  for  defendants,  George 
W.  Blabon  &  Co.  Before  Paxson,  C.  J.,  Stbbrbtt,  Gbebn, 
McCoLLXJM,  Mitchell  and  Hbydrick,  JJ. 

Assumpsit  for  goods  sold  and  delivered.  Pleas  non  assumpsit, 
payment,  set-off.  The  defendants  filed  an  affidavit  of  defence 
in  which  they  averred : 

"  After  delivering  to  us  the  quantity  of  granulated  cork,  for 
which  suit  is  brought,  the  plaintifib  repudiated  their  contract 
with  us  and  refused  to  deliver  to  us  for  our  manufacturing 
purposes  any  further  amount  of  cork.  We  were  obliged  to 
obtain  our  supply  of  granulated  cork  for  our  manufacturing 
purposes  during  the   year  1889  from  parties  other  than  the 
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plaintifEs.  We  aver  that  the  advance  in  value  of  the  three 
hundred  and  forty  tons  of  granulated  cork  which  the  plaintiffs 
failed  to  deliver  to  us  according  to  their  contract  during  the 
year  1889,  between  the  price  at  which  we  were  to  receive  said 
cork  and  the  market  value  of  the  same  was  $5,904.03.  We 
claim  that  there  is  due  to  us  by  the  plaintiffs  for  breach  of 
their  said  contract  with  us  over  and  above  the  amount  of 
9151.19,  due  by  us  to  them,  the  sum  of  $5,752.84.  We  claim 
the  last  named  sum  from  the  plaintiffs,  and  will  endeavor  to 
recover  it  in  this  suit,  with  interest." 

Before  the  trial,  counsel  for  defendant  notified  the  plaintiffs 
that  at  the  time  he  would  "  offer  evidence  of  the  matters  set 
out  in  the  affidavit  of  defence,  a  copy  of  which  I  inclose,  and 
will  claim  a  certificate  in  his  favor  for  $5,752.84,  as  therein 
stated." 

At  the  trial  counsel  for  defendant  made  the  following  offer : 

"  I  propose  to  prove  that  there  was  a  contract  entered  into 
on  the  tenth  of  January,  1889,  for  the  purchase  from  the  plain- 
tiffs of  all  their  supply  of  granulated  cork  that  they  should 
make  during  the  year  1889,  which  would  be  needed  by  Mr. 
Blabon  in  his  works,  and  that  he  was  to  have  the  right  to  take 
as  much  of  the  whole  output,  which  would  be  about  350  tons, 
as  the  plaintiff  would  make  in  their  works ;  that  this  cork  was 
shipped  under  that  contract,  and  that  the  plaintiffs  refused  to 
ship  any  further  supply  of  cork ;  that  the  loss  by  reason  there- 
of to  the  defendant  was  at  the  rate  of  some  $15  a  ton  in  extra 
freight. 

Objected  to.  An  affidavit  of  defence  cannot  be  substituted 
for  a  statement  A  specific  statement  must  be  made.  The 
statement  in  this  case  is  not  sufficiently  specific.  It  refers  to 
items  of  value  of  cork  and  freight  charges. 

Mr.  Johnson  stated  that  he  only  wished  to  prove  the  market 
value  of  this  cork  in  Philadelphia. 

The  Court :  I  think  the  statement  is  sufficient  for  every  pur- 
pose, unless  you  attempt  to  eke  out  the  lower  price  of  cork  by 
showing  that  the  difference  was  in  freight.    I  don*t  think  you 
can  do  that  under  the  statement. 
Mr.  Gross :  I  renew  my  objection. 

Objection  overruled.    Exception.  [1] 
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When  John  C.  S.  Davis,  a  witness  for  plaintiff,  was  on  the 
stand,  he  was  asked  this  question  : 

Q.  What  was  the  value  of  granulated  cork  at  the  time  you 
received  notice  fi*om  Arnold  in  January,  1889,  that  he  would 
not  deliver  the  cork  ? 

Objected  to.     Objection  overruled.     Exception.  [2] 

The  court  refused  under  objection  and  exception  to  allow 
the  plaintiffs  to  show  what  they  sold  granulated  cork  for  dur- 
ing 1889.  [8] 

The  court  charged  in  part  as  follows : 

"  It  comes  down  to  a  question  of  the  view  which  you  will  take 
of  what  took  place  at  the  meeting  where  Mr.  Davis  and  Mr. 
Arnold,  the  plaintifib,  and  Mr.  Blabon,  the  defendant,  had  a 
talk  of  what  should  be  done  for  the  year  1889.  The  first  thing 
you  want  to  ascertain  is  whether  there  was  what  the  law  calls 
a  meeting  of  mind ;  in  other  words,  in  the  ordinary  history  of  a 
contract  a  certain  amount  of  negotiation  takes  place,  and  when 
that  is  over  and  men  come  to  an  agreement,  their  minds  meet 
on  a  single  point;  one  says,  "you  will  do  so  and  so,"  and  the 
other,  says,  ^^  I  will  do  so  and  so,"  and  the  contract  is  closed. 

^^  Of  course,  a  discussion  of  this  kind  may  be  canceled  and 
end  in  nothing,  if  either  party  fails  to  agree  upon  that  precise 
point,  or  it  may  end,  as  it  is  intended  to  end,  upon  the  two 
people  making  a  final  agreement,  each  one  perhaps  waiving 
something  he  had  asked  for  and  end  in  a  compromise  and  come 
down  to  a  point.  That  may  take  a  long  time  or  it  may  be 
done  in  a  short  time,  but  a  discussion  undoubtedly  took  place 
on  that  day,  and  according  to  the  testimony  of  the  plaintiffs, 
it  ended  in  nothing ;  they  never  came  to  any  agreement.  Ac- 
cording to  the  testimony  of  the  defendants,  there  was  a  plain, 
precise  agreement  for  the  year  1889.  That  is  to  say,  accord- 
ing to  the  defendants'  contention,  he  was  to  have  the  entire 
output  of  the  plaintiff's  place  during  the  year  1889  at  125  a 
ton,  put  free  on  board  the  cars  at  Lancaster,  the  defendants 
to  pay  the  freight  from  Lancaster  to  Philadelphia,  or  so  much 
of  that  output  as  he  might  need  in  his  business.  He  was  to 
take  until  the  latter  part  of  the  month,  or  the  last  of  the  mouth, 
or  the  end  of  the  month,  to  let  the  plaintiffs  know  what  the 
needs  of  his  business  would  be. 

"  In  my  judgment,  under  that  phraseology  taken  alone,  [the 
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defendant  had  that  entire  month  to  make  up  his  mind.]  [7] 
Unless  you  can  find  something  in  the  testimony,  and  I  do 
not  recollect  anything  to  the  contrary,  the  natuml  meaning  of 
such  words  would  be  through  the  entire  month.  This  is  not 
in  writing,  and  I  am  not  interpreting  a  writing.  I  am  merely 
explaining  to  you  the  use  of  those  words.  If  your  view  of  the 
English  language  is  different,  my  instruction  does  not  bind  you 
as  to  the  construction  of  that  phrase.  It  seems  to  me  that  the 
natural  construction  of  that  language  would  be  that  the  de- 
fendant had  the  entire  month  in  which  to  let  the  plaintiffs  know 
what  his  demands  were  to  be.  Of  course,  they  could  not  ex- 
ceed the  output  of  the  plaintiffs'  place ;  of  course,  he  could  not 
ask  for  more  than  there  was,  but  he  could  take  so  much  of  it 
as  he  might  need  at  that  price. 

^^  There  is  a  discrepancy  in  the  testimony  as  to  what  the  dis- 
cussion led  up  to  at  this  time.  The  plaintiffs  said  they  had  an 
offer  of  $30  a  ton,  $5  better  than  $26,  and  therefore  wanted  the 
defendant  to  come  up  to  those  terms,  which  the  defendant 
would  not  do.  The  defendant,  on  the  other  hand,  contended 
that  that  offer  as  stated  to  him  by  the  plaintiffs  was  for  $30 
per  ton  not  free  on  board,  but  $30  a  ton  delivered  at  the  pur- 
chaser's place,  and  that  the  freight  would  about  make  up  the 
difference,  provided  the  defendant  agreed  to  pay  the  freight 
on  his  goods,  which  he  had  not  been  in  the  habit  of  doing 
before. 

"  Undoubtedly,  if  you  find  there  was  this  contract,  as  claimed 
here  by  the  defendant,  and  if  you  find  that  the  plaintiffs  broke 
it,  the  defendant  would  have  the  right  then  to  his  damages, 
which  damages  are  fixed ;  but  if  the  defendant  was  able  by  any 
acts  on  his  part  to  lessen  his  damage,  he  could  not,  of  course, 
recover  more  than  his  actual  damage.  In  other  words,  [what- 
ever damage  there  was  accrued  at  the  date  of  the  breach  of 
this  contract,]  [8]  it  was  not  necessary  to  wait  until  the  time 
called  for  in  the  contract  elapsed ;  if  it  is  broken  it  is  broken, 
and  the  right  to  recover  damages  then  accrues. 

^^  Then  comes  the  question  whether  this  defendant,  in  obtain- 
ing these  goods  from  other  people,  did  lessen  his  damages, 
whether  he  made  them  any  less  than  the  difference  between 
the  price  agreed  upon  in  the  contract  and  the  market  price  at 
the  date  of  the  breach. 
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"  You  have  heard  from  the  evidence  what  he  did  pay.  You 
have  also  heard  what  was  the  market  price.  The  market  seems 
to  have  been  a  limited  market.  That  is  to  say,  that  this  article 
was  not  one  which  was  dealt  in  in  a  general  way ;  there  were 
only  certain  places  you  could  get  it. 

"  In  regard  to  the  freight,  I  will  ask  you  to  leave  out  of  your 
mind,  so  far  as  the  defendant  is  concerned,  if  you  find  in  his 
favor,  any  question  as  to  freight,  because,  for  technical  reasons, 
the  defendant  was  called  upon  to  give  the  plaintiffs  a  state- 
ment of  what  special  matter  he  proposed  to  put  in  evidence, 
and  in  that  statement  there  is  not  contained,  in  my  judgment, 
any  proper  indication  of  the  amount  which  the  defendant  had 
to  pay  out  on  account  of  the  freights.  But  he  does  make  the 
statement  that  he  had  to  buy  cork  of  other  parties,  and  he  had 
to  pay  for  that  cork  $41  a  ton. 

^^  You  can  take  all  these  facts  into  consideration.  You  will 
first  consider  whether  there  was  any  contract ;  you  will  then 
consider  the  damages,  if  there  was  such  a  contract,  and  you 
will  find  damages  in  the  way  I  have  indicated. 

^^  If,  on  the  other  hand,  you  find  there  was  no  such  contract, 
then,  of  course,  the  defendant  is  undoubtedly  liable  to  the  plain- 
tiff's for  the  $151,  or  whatever  the  amount  is,  which  was  stated 
to  you,  which  was  the  price  of  that  amount  of  cork  which  was 
delivered  in  January. 

^^  You  should  also  take  into  consideration  the  question  of  how 
far  the  delivery  of  the  cork  in  the  month  of  January  was  an 
indication  of  the  making  of  a  new  contract  between  these  par- 
ties. The  defendant  says  that  this  was  made  under  the  new 
contract  and  according  to  the  price  of  the  new  contract ;  that 
is  to  say,  for  $25 ;  that  the  defendant  had  to  pay  for  that  new 
cork  $3.20  more  than  he  paid  for  his  cork  before,  inasmuch  as 
he  was  paying  for  the  freight  from  Philadelphia  to  Lancaster. 
The  plaintiffs,  on  the  other  hand,  say  that  was  merely  done  as 
an  accommodation,  and  indeed  goes  on  further  to  say  that  it 
was  done  under  the  terms  of  the  old  contract. 

"The  evidence,  as  far  as  it  appears  here  by  the  bills  of  lading 
and  so  on,  seems  to  indicate  that  the  defendant  is  right,  at 
least  in  this  part  of  his  contention,  that  he  paid  the  price  of 
the  new  contract  and  not  the  piice  of  the  old. 

"  Those  are  the  two  sides  of  the  case.     If  you  find  for  the 
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plaintifiEs  you  will  fiiid  for  this  amount,  $151.  If,  on  the  other 
hand,  you  find  for  the  defendant,  you  will  give  him  a  certificate 
of  the  amount  that  he  actually  paid  out,  that  is  the  difference 
between  the  alleged  contract  price  and  the  market  value  of 
that  amount,  840  tons  of  cork,  on  the  day  of  the  breach  of  the 
contract,  unless  you  find  from  the  evidence  that  what  he 
bought  cost  him  less  than  that,  in  which  case  you  will  find  for 
the  lesser  sum. 

**  It  will  be  one  or  the  other  of  those  two  sums. 

"The  plaintiffs  have  asked  me  to  charge  you  as  follows : 

**IHr9t.  That  if  the  jury  find  that  there  was  a  contract  be- 
tween the  plaintiff  and  defendant,  that  the  defendant  can  only 
recover  the  difference  between  the  price  contracted  for  and 
the  lowest  price  paid  for  any  840  tons  of  cork  bought  by  him 
during  the  year  1889,  and  if  he  fails  to  prove  specifically  what 
such  price  or  prices  were,  he  cannot  recover  the  certificate  he 
asks  for,  and  the  verdict  must  be  for  the  plaintiff. 

"  I  think  I  answered  that  point  in  my  charge  when  I  stated 
to  you  that  he  can  recover  the  difference  between  the  contract 
price  and  the  market  price,  unless,  as  a  matter  of  fact,  his  loss 
was  actually  smaller.  [4] 

"  Second.  If  the  jury  find  that  any  840  tons  of  cork  pur- 
chased by  the  defendant  during  the  year  1889  were  purchased 
at  a  like  price,  or  less  than  the  price  at  which  the  defendant 
alleges  the  plaintiff  agreed  to  furnish  the  same,  the  defendant 
cannot  recover  and  the  verdict  must  be  for  the  plaintiff. 

I  will  have  to  ask  counsel  whether  there  is  any  evidence  in 
this  case  to  which  that  point  is  applicable.     I  do  not  recollect. 

Mr.  Gross :  There  is  no  evidence  that  they  purchased  340 
tons. 

The  Court :  I  do  not  recollect  any  evidence  to  which  this  is 
applicable.  If  it  is  not  applicable  I  will  have  to  refuse  it  on 
that  ground.  I  do  not  want  to  give  the  jury  points  that  are 
merely  in  the  air.  [5] 

"  Third.  Under  the  pleadings  and  evidence,  the  verdict  must 
be  for  the  plaintiff. " 

I  refuse  that  point.  [6] 

The  Court :  Gentlemen,  you  have  all  the  evidence  before 
you.  [You  can  take  into  consideration  the  price,  $25,  and 
then  you  have  a  right  also  to  take  into  consideration  a  point 
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which  I  had  forgotten,  the  precise  article ;  you  must  not  for- 
get the  difference  in  the  nature  of  the  article.  Twenty-five 
dollars  per  ton  for  raw  material  is  one  thing  and  $25  per  ton 
for  finished  product  is  another.  The  evidence  was  that  $25  a 
ton  was  paid  for  comparatively  raw  material.]  [9] 

Mr.  Johnson :  And  at  Chicago : 

Mr.  Gross :  And  in  Philadelphia : 

The  Court:  You  will  take  into  consideration  what  that  price 
was. 

The  second  point  I  will  refuse  as  not  applicable,  except,  if 
you  find,  as  a  matter  of  fact,  that  these  gentlemen  did  buy 
cork  for  a  less  amount  than  the  contract  price.  Whatever  it 
is  you  will  find  for  the  lesser  of  the  two  amounts."  [5] 

Verdict  for  defendants  with  a  certificate  for  defendants  for 
$6,301.52,  on  which  judgment  was  entered.  Plaintiffs  appealed| 

JErrors  assigned  were  (1)  the  admission  of  evidence,  quoting 
offer  and  objection,  but  not  the  evidence  admitted;  (2,  3)  rul- 
ings on  evidence;  (4-9)  instructions  of  the  court,  quoting 
portions  of  the  charge  as  above,  and  points  and  answers. 

William  C.  Qrro%%^  Francis  S.  Chapron  with  him,  for  appel- 
lants. 

John  0:  Johnson^  for  appellees. 

Per  Curiam,  February  8, 1892. 

The  first  specification  of  error  is  not  properly  assigned,  and 
if  it  had  been  it  would  not  have  helped  the  appellant,  as  the 
evidence  was  properly  admitted.  A  careful  examination  of 
the  remaining  specification  fails  to  disclose  error  on  the  part  of 
the  couit.     The  error,  if  any,  was  with  the  jury. 

Judgment  affirmed. 


Moore,  Appellant,  v.  Miller. 

~147  378 

204        «209        ^ectment — Evidence  of  marriage. 

'       In  an  action  of  ejectment  where  the  defendant  claims  title  under  a  deed 

in  which  the  grantors  are  described  as  man  and  wife,  it  is  proper  to  admit 

evidence  that  the  grantors  were  married,  although  it  appears  that  the 

woman  was  married  eighteen  years  before  to  another  man,  and  there  is 

no  evidence  either  of  the  death  or  divorce  of  the  first  husband. 
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Deed — Acknowledgment  h^ore  United  States  commercial  agent— Mar- 
ried  wotnen. 

An  acknowledgment  of  a  deed  by  a  married  woman  before  a  United 
Stated  commercial  agent  in  Canada  is  sufficient  to  pass  her  title  to  land 
in  Pennsylvania. 

Argued  Jan.  28, 1892.  Appeal,  No.  102,  Jan.  T.,  1892,  by 
plaintiflf,  Charles  R.  Moore,  executor,  from  judgment  of  C.  P. 
No.  2,  Phila.  Co.,  March  T.,  1890,  No.  310j,  on  verdict  for  de- 
fendant, Bruno  Miller.  Before  Paxson,  C.  J.,  Stbrbbtt, 
Grben,  McCollum,  Mitohbll  and  Hbydrtok,  JJ. 

Ejectment  for  a  lot  in  Moss  street  in  the  Second  ward  of 
Philadelphia. 

The  facts  appear  by  the  charge  of  the  court,  which  was  aa 
follows : 

^^  There  are  some  peculiar  features  about  this  case  as  it  is 
brought  before  you  upon  the  evidence,  and  I  have  no  doubt 
you  will  give  it  a  careful  consideration,  and  endeavor  to  reach 
a  correct  conclusion.  Both  of  the  parties  are  here  claiming 
title  to  this  real  estate,  deriving  their  title  from  Edward  Cald- 
well, who  died  in  1859,  leaving  a  wife  and  two  children.  One 
child  was  named  Elizabeth,  and  the  other  afterwards  came  to 
be  known  as  Elizabeth  Margaret.  Upon  his  death  the  real 
estate  descended  to  these  children,  subject  to  a  one  third  inter- 
est in  the  life  of  the  mother. 

"  The  child  Eb'zabeth  died  when  three  or  four  years  of  age, 
and  her  interest  descended  to  her  sister,  subject  to  the  life  es- 
tate of  the  mother.  The  mother  died  in  1882  or  188S,  thus 
terminating  her  life  estate,  so  that  the  whole  title  became  vested 
in  the  remaining  child,  Elizabeth  Margaret.  It  appears  that  in 
1859  a  judgment  had  been  obtained  against  Caldwell,  and  that 
nothing  was  done  upon  that  judgment  until  1883,  a  period  as 
you  see  of  about  twenty-four  years.  In  the  latter  part  of  the 
year  1888,  a  sci.  fa.  was  issued,  upon  which  judgment  was  ob- 
tained, and  there  was  a  sale  of  the  real  estate  under  that  judg- 
ment, and  a  purchase  by  the  plaintiff,  which  constitutes  his 
title. 

"  That  judgment  was  good  as  against  the  heirs  of  Cald welly 
and  as  against  Elizabeth  Margaret,  and  would  have  given  a 
good  title  to  the  plaintiff,  unless  there  had  been  previously  a 
conveyance  by  Elizabeth  Margaret  to  a  bona  fide  purchaser  for 
value. 
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"  It  is  contended  on  the  part  of  the  defendant,  Miller,  that 
he  is  such  a  bon&  fide  purchaser.  His  title,  as  it  has  been  pre- 
sented to  you,  depends  upon  a  conveyance  from  Arthur  Little 
and  Elizabeth  M.  Little,  which  was  made  in  the  year  1888. 

"  There  was  in  the  first  place  a  letter  of  attorney  constitut- 
ing Patrick  E.  Carroll  attorney  in  fact,  executed  September 
11th  of  that  year,  which  was  followed  by  a  deed  from  Patrick 
E.  Carroll  to  Thomas  J.  Carroll  in  the  same  month,  a  convey- 
ance from  Thomas  J.  Carroll  to  Miller,  October  10, 1883. 

"  The  first  question  that  confronts  you  is,  was,  or  was  not, 
Arthur  Little  at  that  time  the  lawful  husband  of  Elizabeth  M. 
Little,  formerly  Elizabeth  M.  Caldwell.  The  evidence  of  his 
being  the  husband  of  Elizabeth  M.  Caldwell  at  that  time  is  the 
recognition  of  her  as  the  wife  of  Arthur  Little,  by  her  relatives 
and  those  who  knew  her,  as  well  as  the  evidence  of  papers 
which  have  been  produced  here  before  you. 

"  Mr.  Satterthwaite  testifies  that  in  1877  or  1878  he  drew  a 
lease  between  the  mother  who  was  then  Mrs.  Moore  and  this 
lady  as  Mrs.  Elizabeth  M.  Little,  and  was  introduced  to  her  by 
the  mother  as  Mrs.  Little. 

'^  Mr.  Carroll  testifies  that  the  plaintiff  here,  Moore,  spoke  of 
her  as  Mrs.  Little,  that  he  described  her  in  a  number  of  letters 
which  he  wrote  to  her  as  Mrs.  Little. 

"  She  was  always  spoken  of  as  such,  and  that  Mr.  Moore, 
who  as  you  see  was  her  stepfather,  said  she  was  married  to 
Arthur  Little.  The  papers  such  as  have  been  produced  before 
you  describe  her  as  Mrs.  Little.  One  of  them  is  signed  by 
the  plaintiff  here.  That  constitutes  substantially — I  don't  pre- 
tend to  go  over  all  the  testimony — but  that  is  in  the  main  the 
testimony  upon  which  the  defendant  relies  to  show  that  she 
was  at  that  time  the  wife  of  Arthur  Little. 

"  There  has  been  produced  before  you  evidence  of  the  mar- 
riage of  Elizabeth  M.  Caldwell  to  John  McFarland.  That  is, 
Robert  Miller  testifies  that  he  was  present  at  the  marriage  cere- 
mony performed  by  the  Rev.  Samuel  Durborrow  on  the  seven- 
teenth of  September,  1864.  There  is  also  a  certificate  from  the 
board  of  health,  setting  forth  this  marriage.  One  witness 
testifies  that  he  saw  John  McFarland  nine  months  later,  in 
1865. 

"  [Now  you  will  observe  that  that  is  a  period  eighteen  years 
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before  the  time  of  execution  of  this  deed,  which  occurred  in 
1888,  and  during  all  that  time  there  is  no  evidence  before  you, 
no  real  evidence  of  the  existence  of  John  McFarland.  One  of 
the  witnesses  said  he  heard  of  him  in  Pittsburgh  in  1886.  You 
will  see  that  it  is  extremely  meagre  at  the  best ;  that  he  heard 
of  him ;  but  does  not  say  what  are  the  facts  he  heard  concern- 
ing him,  and  at  best  it  is  mere  hearsay  testimony.  But  there 
is  nobody  produced  before  you  who  testifies  as  to  the  existence 
even  of  John  McFarland  since  that  day.]  [18] 

"Where  parties  near  to  and  closely  related  with  persons 
ti-eat  them  as  married  people,  and  present  them  to  their  friends 
as  such,  there  is  some  evidence  of  their  being  married.  There 
is  a  great  meag^eness  of  the  testimony  on  this  subject.  You 
will  have  to  do  the  best  you  can  to  ascertain  whether  if  at  the 
time  of  the  execution  or  this  deed,  Arthur  Little  was  the  legal 
husband  of  Elizabeth  M.  Little.  If  she  was  then  the  wife  of 
John  McFarland,  and  he  was  a  person  other  than  Aithur  Little, 
that  deed  was  void,  and  the  title  of  the  defendant  must  go 
widi  it.  If,  on  the  contrary,  she  was  the  wife  of  Arthur  Little, 
and  she  and  her  husband  conveyed  this  property  to  the  defend- 
ant, and  he  purchased  it  bona  fide,  his  title  is  good. 

"  That  raises  the  next  question,  as  to  the  bona  fide  of  the 
purchase  by  Bruno  Miller.  He  himself  testified  that  he  paid 
$1,600  for  it,  and  that  he  did  it  without  notice  of  any  outstand- 
ing claim. 

"  On  the  other  hand  the  plaintiff  says,  not  that  he  gave  notice 
to  Bruno  Miller,  but  that  he  went  to  the  house  of  Bruno  Miller, 
and  there  stated  to  his  parents  that  he  had  this  judgment. 
He  then  gave  them  notice  not  to  buy  the  property.  He  had 
heard  that  Bruno  Miller  was  about  to  become  the  purchaser. 
Now  that  was  not  notice  to  Bruno  Miller,  but  to  the  parents, 
and  he  strengthens  it,  or  endeavors  to  do  so,  by  saying  that  at 
a  hearing  of  the  case,  the  defendant  stated  that  his  parents  had 
told  him  of  these  facts.  You  will  remember  that  Bruno  Miller 
denies  having  heard  it  from  his  father,  and  denies  all  knowl- 
edge of  it.  If  notice  was  brought  home  to  him,  before  his  pur- 
chase, of  the  outstanding  judgment,  which  was  subsequently 
revived,  he  was  not  a  bona  fide  purchaser,  but  he  took  it  sub- 
ject to  all  the  risks  which  arose  from  the  revival  and  subsequent 
judgment  on  that  claim.    I  have  now  gone  over  all  the  facts, 
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and  pointed  out  to  you  the  principles  upon  which  you  will  find 
a  verdict.     The  questions  of  fact  are  entirely  for  you. 

"  I  am  requested  by  the  plaintiff  to  charge  you  as  follows  : 

"  3.  That  if  the  jury  find  from  the  evidence  that  Elizabeth 
M.  Caldwell,  the  only  daughter  and  heir  at  law  of  Edward 
Caldwell,  deceased,  was  married  to  John  McFarland  in  Sep- 
tember, 1864,  there  being  no  evidence  of  his  death  or  her  di- 
vorce from  him,  no  title  was  conveyed  by  the  deed  in  which 
Arthur  Little  joined  as  her  husband,  and  the  verdict  miist  be 
for  the  plaintiff.    A.  I  decline  that  point.  [6] 

^^  4.  That  there  is  no  evidence  of  the  death  of  John  McFar- 
land or  of  his  divorce.     A.  I  decline  that  point.  [7] 

"  5.  If  the  jury  find  from  the  evidence  that  Mr.  Carroll  was 
the  agent  and  attorney  of  both  parties,  and  retained  the  pur- 
chase money  to  meet  the  contingencies  of  this  suit,  the  purchas- 
er is  not  a  purchaser  for  value,  and  the  verdict  must  be  for  the 
plaintiff.     A.  I  decline  that  point.  [8] 

"  8.  That  if  the  jury  find  from  the  evidence  that  John  Mc- 
Farland was  living  in  1885,  at  the  time  the  witness,  Mr.  Miller, 
heard  from  him,  the  deed  made  under  the  letter  of  attorney  in 
which  he  did  not  unite,  is  invalid,  and  will  not  pass  the  title  to 
the  lot,  and  the  verdict  must  be  for  the  plaintiff.  A  I  aflBrm 
that  point,  if  John  McFarland  was  then  her  husband.  My 
recollection  of  the  testimony  is,  that  the  witness  did  not  say 
that  McFarland  was  heard  from,  but  that  he  had  heard  of 
him.  But  as  I  said  before,  all  questions  of  fact  are  for  you  to 
decide.  [9] 

"  9.  The  acknowledgment  of  the  letter  of  attorney,  in  Canada 
before  a  United  States  commercial  agent,  is  invalid,  as  he 
was  not  authorized  to  take  acknowledgments,  by  any  statute 
of  Pennsylvania.     A.  I  decline  that  point.  [10] 

"10.  That  the  acknowledgment  is  not  certified  under  the 
oflBcial  seal  of  an  officer,  or  person  authorized  to  take  acknowl- 
edgments of  deeds  to  convey  real  estate  in  Pennsylvania. 
A.  I  decline  that  point.  [11] 

"  11.  If  the  jury  find  from  the  evidence  that  the  property  in 
dispute  was  in  the  possession  of  a  tenant  of  the  plaintiff  at  the 
time  of  the  conveyance  to  the  defendant,  it  was  notice  to  him 
of  the  claim  of  the  plaintiff,  and  he  is  chargeable  with  notice 
of  all  he  could  have  learned  upon  inquiry  of  Mr.  Moore.  A,  I 
decline  that  point.  [12] 
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Verdict  and  judgment  for  defendant.     Plaintifif  appealed. 

JErrora  assigned  were,  inter  alia  (6-13)  the  instructions  of 
the  court,  quoting  portions  of  the  charge  as  above  and  points 
and  answers. 

Joseph  L.  Tuil,  Datnd  0.  Harrington  with  him,  for  appellant. 

William  W.  Ker^  Francis  H.  Thole  with  him,  for  appellee. 

Pbb  Curiam,  February  8,  1892. 

Judgment  affirmed. 

Stewart's  Estate.     BelVs  Appeal. 

Will— Distribution— Helr9— Limitations, 

Where  a  testator  directs  that  after  the  expiration  of  a  particular  interest 
his  estate  shall  go  to  his  **  right  heirs  according  to  the  intestate  law  of  the 
state  of  Pennsylvania,"  he  is  to  be  understood  as  meaning  the  persons 
who  would  have  taken  at  the  time  of  his  death  and  not  at  the  time  ap- 
pointed for  their  taking,  unless  the  will  affords  clear  and  unequivocal  evi- 
dence to  the  contrary.  The  fact  that  the  person  to  whom  the  prior  estate 
is  given,  though  his  death  is  to  precede  the  ultimate  limitation,  is  himself 

an  heir,  does  not  change  the  result. 

f 

Representation  among  collaterals. 

As  representation  does  not  extend  beyond  children  of  uncles  and  aunts, 
and  grandchildren  of  brothers  and  sisters,  first  cousins  take  to  the  exclu- 
sion of  second  cousins. 

Collateral  inheritance  tax — Presumption  of  payment 

After  forty-two  years,  collateral  inheritance  tax  will  be  presumed  to 
have  been  paid,  not  only  on  the  ground  of  lapse  of  time,  but.  also  from 
the  presumption  that  the  executor  did  his  duty  under  his  oath  of  office. 

Argued  Jan.  29,  1892.  Appeal,  No.  108,  Jan.  T.,  1892, 
from  decree  of  O.  C.  Philadelphia  Co.,  July  T.,  1879,  No.  60, 
dismissing  exceptions  to  the  adjudication  of  the  account  of  the 
Pennsylvania  Company  for  Insurance  on  Lives  and  Granting 
Annuities,  trustees  under  the  will  of  Esther  Stewart,  deceased. 
Before  Paxson,  C.  J.,  Stbrrett,  McCollum,  Mitchell  and 
Hbydrick,  JJ. 

Pbnbose,  J.,  filed  the  following  adjudication  : 
"  By  her  will,  proved  March  6,  1849,  the  testatrix,  E.  Stew- 
art, after  giving  one  half  her  estate  in  trust  for  her  sister,  Maria 
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Smith,  for  life,  with  remainder  to  her  appointees  by  will,  and 
providing  that  if  her  sister  died  in  her  lifetime  the  share  so 
given  should  follow  the  disposition  made  as  to  the  other  half 
of  her  estate,  directed  as  to  the  other  half  as  follows : 

"  *  And  as  to  the  other  equal  moiety  I  give,  devise  and  be- 
queath the  same  in  trust  for  the  sole  and  separate  use  of  my 
beloved  sister,  Margaret  Bell,  for  her  natural  life,  and  upon  the 
determination  of  that  estate,  then  in  trust  for  the  sole  and  sep- 
arate use  of  her  daughter,  my  dear  niece,  Maria  E.  Swann, 
wife  of  Dr.  Wikon  Swann,  for  her  natural  life,  the  said  Maria 
to  receive  from  the  trustees  the  rents  and  profits  and  interest 
and  income  upon  her  own  receipt  and  foi'  her  own  sole  and 
separate  use  and  free  from  the  control  of  any  person  whatever, 
and  upon  the  determination  of  that  estate  then  in  trust  for  the 
use  of  her  child  or  children  who  shall  be  living  at  the  time  of 
her  death  and  the  issue  of  such  as  shall  then  be  dead  in  such 
parts,  shares  and  proportions,  whether  equal  or  unequal,  and 
for  such  estates  and  interests  as  she,  the  said  Maria,  by  any 
instrument  in  writing  in  nature  of  a  last  will  shall  direct,  limit 
and  appoint  as  aforesaid,  and  in  default  of  such  appointment 
then  to  and  among  the  said  child  or  children  and  issue  in  equal 
shares  absolutely,  but  the  issue  of  a  deceased  child  nevertheless 
t6  take  only  the  share  which  their  parent,  if  living,  would  have 
taken  in  default  of  appointment  aforesaid,  and  if  there  be  no 
such  child  or  children  or  issue  then  living  at  the  death  of  the 
said  Maria,  then  in  trust  for  the  sole  and  separate  use  of  my 
said  sister,  Maria  Smith,  and  her  heirs  forever  upon  the  same 
trusts  and  with  the  same  powers  and  authorities  and  in  all  re- 
spects in  the  same  manner  as  I  have  hereinbefore  devised  and 
bequeathed  the  other  moiety  of  my  said  estate.  But  if  at  the 
death  of  my  said  niece,  Maria  £.  Swann,  having  no  issue  as 
aforesaid,  my  said  sister,  Maria  Smith,  should  be  herself  then 
dead,  I  then  give,  devise  and  bequeath  the  said  moiety  of  the 
said  residuary  estate  to  my  right  heirs  according  to  tiie  intes- 
tate law  of  the  state  of  Pennsylvania.' 

^^  Margaret  Bell  died  as  represented  to  the  court,  March  16, 
1854,  intestate,  a  widow,  leaving  an  only  child,  Maria  E.  Swann. 
Mrs.  Swann  survived  her  husband  and  died  without  children  or 
issue,  March  1, 1891,  leaving  a  will,  the  codicil  to  which  it  was 
stated  is  now  the  subject  of  contest. 
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"  The  present  account,  which  was  admitted  to  be  correct,  is 
of  the  estate  so  held  in  trust  for  Mrs.  Bell  and  Mrs.  Swann, 
and  the  only  questions  presented  for  the  consideration  of  the 
auditing  judge  were :  Is  the  estate  now  subjected  to  the  pay- 
ment of  collateral  inheritance  tax ;  and  to  whom  does  it  go 
under  the  direction  that  if  at  the  death  of  Mrs.  Swann  with- 
out children,  etc.^  Mrs.  Smith  should  also  be  dead,  'Hhen  I 
give,  devise  and  bequeath  the  said  moiety  to  my  right  heire, 
according  to  the  intestate  laws  of  Pennsylvania ; " — Mrs.  Smith 
having  died  June  7,  1881,  without  children  or  issue,  but  leav- 
ing a  will  of  which  F.  M.  Lewis  is  the  executor. 

"The  estate  passed  collaterally  at  the  death  of  the  testatrix 
in  1849,  and  as  the  law  then  stood  the  tax  was  payable  both 
upon  the  life  estate  and  the  estates  in  remainder  at  the  expira- 
tion of  a  year  thereafter :  Mellon's  Ap.,  4  Amerman,  664.  There 
is,  therefore,  a  presumption  of  payment  arising  not  only  from 
the  lapse  of  time,  but  from  the  presumption  in  favor  of  the 
performance  of  his  duty  by  the  executor  under  his  oath  of 
oflBce.  There  is  no  evidence  to  overcome  these  presumptions 
nor,  indeed,  is  there  any  claim  by  the  commonwealth  or  even 
an  assertion  that  the  tax  was  not  paid. 

"  The  auditing  judge  is  'of  the  opinion  that  no  tax  is  now 
demandable. 

"At  the  death  of  the  testatrix  the  person  who  would  have 
taken  her  estate  under  the  intestate  laws  of  Pennsylvania 
were  her  sisters,  Mrs.  Smith  and  Mrs.  Bell.  At  the  death  of 
Mrs.  Swann,  the  person  who,  it  is  said,  would  then  have  so 
taken  is  Rev.  John  Bell,  a  first  cousin  living  in  England. 
There  are  also  second  cousins  represented  by  Mr.  Eastbum, 
but  as  representation  does  not  extend  beyond  children  of  un- 
cles and  aunts  and  grandchildren  of  brothers  and  sisters,  they 
cannot  take,  whether  the  question  of  heirship  is  determined  at 
the  death  of  the  testatrix  or  the  death  of  Mrs.  Swann :  Clen- 
daniel's  Est,  12  Phila.  64 ;  Rogers's  Est.,  131  Pa.  382 ;  Lind- 
ley's  Ap.,  102  Pa.  236.  First  cousins  take  to  the  exclusion 
<»f  second  cousins. 

"The  right  of  the  sisters  or  their  representatives  under  the 
gift  to  the  right  heirs  seems  no  less  clear.  Property  at  the 
death  of  its  owner  passes  to  the  persons  indicated  by  the  intes- 
tate laws,  except  so  far  as  a  valid  will  may  have  provided 
Vol.  cxLvn — 25 
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otherwise.  The  rights  thus  conferred  being  statutory  will  pre- 
vail over  all  claims  not  established  with  absolute  clearness ; 
and  in  construing  a  will  under  which  title  is  asserted  by  a 
stranger  or  person  not  claiming  by  immediate  descent,  all 
doubts  will  be  resolved  in  favor  of  the  heir  or  next  of  kin — it 
being  a  maxim  that  the  heir  will  not  be  disinherited  except 
by  express  words  or  by  necessary  implication.  And  hence 
where  a  testator  directs  that  in  a  certain  event  after  the  expi- 
ration of  a  particular  interest  the  estate  shall  go  to  his  heirs 
or  next  of  kin,  or  to  the  persons  who  would  take  under  the 
intestate  laws,  etc.,  he  is  to  be  understood  as  meaning  the 
persons  who  would  have  so  taken  at  the  time  of  his  death  and 
not  at  the  time  appointed  for  their  taking,  unless  the  will  af- 
fords clear  and  unequivocal  evidence  to  the  contrary.  The 
fact  that  the  person  to  whom  the  prior  estate  is  given,  though 
his  death  is  to  precede  the  ultimate  limitation,  is  himself  an 
heir,  does  not  change  the  result  or  show  such  unequivocal  in- 
tention that  he  was  not  also  to  take  as  heir  upon  the  happen- 
ing of  the  contingency ;  nor  is  the  word  "  then  "  as  introductory 
of  the  limitation  to  be  understood  as  an  adverb  of  time,  or  as 
indicating  anything  else  than  the  event  in  which  the  heirs,  etc., 
are  to  take :  Cable  v.  Cable,  16  Beav.  607 ;  Ware  v.  Rowland, 
2  Phill.  C.  C.  635,  etc. 

"  This  is  text-book  law  (Williams  on  Executors,  1211,  Theo- 
bald on  Wills,  174,  Hawkins  on  Wills,  99),  recognized  to  its 
fullest  extent  in  Pennsylvania.  In  Williams  on  Executors, 
supra,  it  is  said,  '  This  construction  ought  to  prevail  whether 
the  will  speaks  of  the  testator's  own  next  of  kin  or  the  next  of 
kin  of  some  other  person,  unless  the  context  demonstrates  that 
such  a  construction  would  counteract  the  apparent  intention 
of  the  testator.  Where,  indeed,  the  tenant  for  life  is  himself 
one  of  the  next  of  kin,  it  was  at  one  time  thought  that  the  rule 
was  inapplicable,  and  that  the  next  of  kin  living  at  the  death 
of  the  tenant  for  life  must  have  been  intended.  But  the  law 
is  now  settled  by  a  long  series  of  cases,  that  if  there  is  nothing 
in  the  context  of  the  will  or  the  circumstances  of  the  case,  to 
control  the  natural  meaning  of  the  testator's  words,  his  next 
of  kin  living  at  his  death  will  be  entitled,  and  that  if  the  ten- 
ant for  life  happens  to  be  one  of  such  next  of  kin,  or  to  be 
solely  such  next  of  kin,  he  is  not  on  that  account  to  be  ex- 
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eluded.  But  where  the  context  demonstrates  that  the  person 
or  persons  to  take  under  the  description  of  next  of  kin  is  a  per- 
son or  pei-sons  to  be  ascertained  at  a  future  period,  or  that  it 
is  the  testator's  intention  to  exclude  the  tenant  for  life  from  the 
description  of  next  of  kin,  the  expression  must  necessarily  be 
understood  as  meaning  the  testator's  next  of  kin  living  at  the 
time  of  the  tenant  for  life.'  But  to  lead  to  this  result  there 
must,  as  Mr.  Williams  states,  be  ^  demonstration.' 

"  In  Buzby's  Ap.,  61  Pa.  Ill,  the  subject  is  discussed  by 
the  late  Mr.  Justice  Williamb  with  the  force  and  clearness 
which  distingruished  his  opinions,  and  the  statement  in  Redfield 
on  Wills,  as  to  the  effect  of  a  gift  of  a  life  estate  to  one  who 
would  take  as  heir  upon  the  construction  of  a  limitation  at  his 
death  to  the  heirs  of  the  testator,  is  commented  on  and  shown 
to  be  contrary  to  the  weight  of  modern  authority.  See  also 
Rupp  V.  Eberly,  79  Pa.  141 ;  Cowles  v.  Cowles,  63  Pa.  176 ; 
Bender  v.  Dietrick,  7  W.  &  S.  284 ;  Brendlinger  v.  Brendlin- 
ger,  26  Pa.  182,  etc. 

"  Of  course,  when  the  question  is  as  to  ^  heirs,'  etc.,  of  one 
not  the  testator,  inasmuch  as  such  peraons  have  no  right  what- 
ever, except  what  the  will,  not  the  statute,  gives  them,  a  very 
different  construction  may  be  adopted,  as  it  may  also  where 
the  controversy  arises  under  a  deed,  and  no  hereditary  rights 
have  been  or  can  be  acquired. 

^^  An  illustration  of  this  will  be  found  in  Philadelphia  Trust 
Company's  Ap.,  108  Pa.  Sll. 

'*It  follows  that  the  principal  of  the  estate  must  now  be 
awarded  to  the  executor  of  Mrs.  Smith  and  to  the  executor  of 
Mra.  Swann  (the  death  of  her  mother,  Mrs.  Bell,  having  taken 
place  so  long  ago  that  it  is  safe  to  act  upon  the  assumption 
that  her  estate  has  been  fully  administered  and  that  distribu- 
tion may  be  made)  in  equal  shares. 

**  It  was  contended  by  Messi-s.  Hopkinson  &  Cadwalader  that 
as  the  limitation  to  the  heirs  of  the  testatrix  was  only  to  take 
effect  in  case  of  the  death  of  Mrs.  Smith  in  the  lifetime  of 
Mrs.  Swann,  an  intention  to  include  her  in  the  class  thus  indi- 
cated could  not  have  existed.  But  the  same  argument  applies 
with  equal  force  to  Mrs.  Swann  and  to  Mrs.  Bell.  The  death 
of  the  latter  must  have  preceded  that  of  her  daughter,  and  the 
death  of  the  daughter  without  issue  was  the  event  upon  which 
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the  limitation  over  was  dependent.  We  have  seen,  however, 
that  this  circumstance  is  not  enough  to  demonstrate  an  inten- 
tion to  exclude. 

"  Had  Mrs.  Smith  survived  Mrs.  Swann,  she  would  under 
the  will  have  taken  the  whole.  Beyond  that  the  testatrix  did 
not  care  to  control  the  devolution  of  her  estate.  She  was  then 
willing  to  let  it  go  under  the  intestate  laws,  and  this  she  de- 
clares in  so  many  words :  "  In  the  event  that  my  said  sister 
should  be  herself  then  dead,  I  then  give,  devise,  and  bequeath 
the  said  moiety  to  my  right  heirs  according  to  the  course  of 
the  intestate  laws  of  Pennsylvania." 

'^  Intestacy,  of  coui-se,  relates  back  to  the  date  of  the  death 
of  the  decedent :  Miller  v.  Miller,  10  Metcalf,  398 ;  Kingsbury 
V.  Scovill,  26  Conn.  349 ;  Armstrong  v.  Grandin,  39  Ohio,  368. 

"  The  balance  of  the  principal  shown  by  the  account  in  ad- 
dition to  the  securities  there  mentioned  is  f  994.47. 

Deduct  clerk's  fees,  $15.     Certified  copy  of  adjudication 

The  balance  9 

with  the  securities  so  mentioned,  is  awarded  one  half  to  the 
executor  of  Mrs.  Smith,  and  one-half  to  the  executor  of  Mrs. 
Swann. 

^^Of  the  balance  of  income,  $184.62,  so  much  as  accrued 
in  the  lifetime  of  Mrs.  Swann  is  awarded  to  her  executor;  so 
much  as  accrued  since  her  death  is  awarded  one  half  to  her 
executor,  and  one  half  to  the  executor  of  Mrs.  Smith. 

"  A  schedule  of  distribution  will  be  prepared  by  the  account- 
ant, which,  when  approved,  will  be  annexed  and  made  a  part 
of  this  adjudication.  Leave  is  given  to  make  all  necessary 
transfei's. 

"  It  is  ordered  and  adjudged  that  the  account  be  confirmed 
nisi  on  payment  of  clerk's  fees,  and  that  payment  and  distribu- 
tion be  made  as  above  indicated." 

Exceptions  to  the  adjudication  were  dismissed  by  the  court. 

Errors  assigned  were  (1)  in  awarding  the  trust  estate  of 
Maria  E.  Swann,  one  half  to  the  executor  of  the  will  of  Maria 
E.  Swann,  and  one  half  to  the  executor  of  the  will  of  Maria 
Smith ;  (2)  in  not  awarding  the  said  trust  estate  to  the  appel- 
lant, John  Bell ;  (3)  in  deciding  that  the  right  heirs  of  Esther 
Stewart  were  to  be  ascertained,  under  the  terms  of  her  will,  as 
of  the  time  of  her  death  ;  (4)  in  not  deciding  that  the  right 
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heirs  of  Esther  Stewart,  as  intended  by  her  will,  were  those 
who  answered  the  description  at  the  date  of  the  death  of  Maria 
E.  Swann  ;  (6)  in  not  deciding  that,  as  Maria  E.  Swann  died 
without  issue,  and  her  power  of  appointment  was  restricted  to 
her  children,  no  part  of  the  said  trust  estate  could  pass  under 
her  will. 

William  A.  Porter^  Frederick  J.  Q-eiger  with  him,  for  appel- 
lant. 

John  (?.  JohnBon^  J.  Percy  Keating^  Edward  Sopkimon^  John 
Oadwalader  and  Edward  S.  Sayre9  with  him,  for  appellees. 

Per  Cubiam  :  February  8,  1892. 

This  decree  is  affirmed  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  the  appeal  dismissed  at  the  cost  of 
the  appellant. 


Bell's  Estate.     Bell's  Appeal. 

WiUa — Intestacy  as  to  residue,  .- 

If  an  intestacy  occurs  by  reason  of  the  failure  of  a  contingent  remainder,  ^^^ 
where  there  is  no  limitation  over,  the  next  of  kin  and  heirs  entitled  to  take  '  - 
the  estate  are  to  be  asceilained  as  of  the  date  of  the  death  of  the  testator, 
and  not  at  the  date  of  the  determination  of  the  contingency ;  and  the  fact 
that  the  person  to  whom  the  prior  estate  was  giren,  though  his  death  was 
to  precede  the  ultimate  limitation,  is  himself  an  heir,  does  not  change  the 
result. 

Testator  upon  the  death  of  his  wife  gave  the  entire  income  to  his  daugh- 
ter for  life,  with  a  power  of  appointment  to  her  children  of  the  principal 
of  the  trust  estate,  but  in  default  of  such  appointment,  then  he  directed 
payment  of  the  said  principal  to  her  children  in  equal  shai'es.  And  in 
case  of  her  death  without  leaving  issue,  then  he  directed  his  executors  and 
trustees  to  pay  and  divide  the  said  capital  among  his  brother  and  sisters 
and  their  issue,  and  his  wife^s  brothers  and  sisters  and  their  issue,  in  the 
proportion  mentioned  in  the  will ;  but  in  case  either  branch  shall  be  then 
dead,  without  leaving  lawful  issue,  then  to  pay  and  divide  said  capital  to 
and  among  that  branch  which  shall  then  be  surviving.  No  disposition  was 
made  of  his  estate  upon  the  happening  of  the  death  of  both  branches. 
Held,  that  as  the  daughter  would  take  her  deceased  mothor^s  share,  she 
would  take  the  entire  undisposed-of  estate  as  heir  at  law  of  her  father. 

Argued  Jan.  29,  1892.  Appeal,  No.  210,  Jan.  T.,  1892,  by 
John  Bell,  from  decree  of  O.  C.  Philada.  Co.,  dismissing  excep- 
tions to  the  adjudication  of  the  account  of  the  Pennsylvania 
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Company  for  Insurance  on  Lives  and  Granting  Annuities,  sub- 
stituted trustees  under  the  will  of  William  J.  Bell,  deceased. 
Before  Paxson,  C.  J.,  Stbbbbtt,  McCollum,  Mitchell  and 
Heydriok,  JJ. 

Hanka,  jP.  J.,  filed  the  following  adjudication  : 
"  No  objection  was  made  to  the  account  by  any  of  the  par- 
ties present,  it  being  conceded  to  be  correct. 

"  Testator  died  leaving  a  will  and  codicil  dated  respectively 
January  31, 1827,  and  March  2, 1831,  which  were  duly  proven 
January  3, 1885,  and  letters  testamentary  granted  to  Horace 
Binney,  Esq.  The  estate  now  accounted  for  is  the  part  of  one 
half  of  three  fifths  and  two  fifths  of  the  testator's  estate,  which, 
by  the  provisions  of  his  will,  was  held  in  trust  and  the  income 
thereof  paid  to  his  daughter,  Maria  E.  Bell  (afterwards  Swann), 
during  the  full  term  of  her  natural  life,  upon  her  death  to  di- 
vide and  pay  the  capital  to  and  among  the  children  of  said 
daughter  and  issue  of  any  deceased  children  in  such  shares 
and  proportions  as  she  shall  by  will  appoint.  In  default  of 
such  appointment  to  go  to  such  children  and  issue,  etc.  In 
case  of  death  without  leaving  issue  living,  the  income  to  be 
paid  to  testator's  wife  Margaret,  during  her  life,  and  from  and 
after  her  decease,  and  of  his  daughter,  without  leaving  issue, 
etc.,  to  pay  and  divide  the  capital  as  follows :  Two  equal  third 
parts  in  equal  portions  to  and  among  his  brother  James  and 
his  sisters  Catharine  and  Rachel,  or  to  the  survivor  of  them 
and  the  issue  of  such  of  them  as  may  be  then  deceased  leaving 
issue,  such  issue  only  to  take  a  parent's  share,  and  the  remain- 
ing one  equal  third  part  to  his  wife's  brother  and  two  sisters  or 
the  survivors  and  the  issue  of  such  as  may  be  deceased  in  like 
manner  and  proportions  as  aforesaid.  In  case  either  his  said 
brother  and  sisters,  or  if  his  wife's  brother  and  sisters  shall 
then  be  dead,  without  leaving  lawful  issue  behind  them,  then 
in  trust  to  pay  and  divide  the  said  capital  to  and  among  that 
branch  which  shall  then  be  surviving,  in  the  same  manner  and 
proportion,  provided  in  regard  to  the  two  thirds  and  one  third 
in  case  both  branches  shall  then  be  living.  By  the  codicil  it  is 
provided  that  the  part  or  share  of  Maria  Bell,  his  wife's  sister, 
is  to  be  held  in  trust  for  her  during  life,  for  her  separate  use, 
etc.,  and  upon  her  death,  if  she  leaves  children,  to  go  to  and  be 
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paid  them  as  they  respectively  attain  the  age  of  twenty-one 
years,  or  if  a  female,  on  the  day  of  her  marriage.  But  in  case 
of  her  death  without  leaving  any  issue  behind  her,  or  if  her 
child  or  children  shall  die  under  age,  or  being  a  female  un- 
married, then  to  pay  and  tmnsfer  the  said  part  of  his  estate  to 
the  same  person  or  persons  and  in  the  same  interest  and  estate 
that  would  be  entided  under  his  will  in  case  the  said  Maria 
had  died  in  his  lifetime. 

^^  Letters  of  administration,  d.  b.  n.  c.  t.  a.,  were  granted  to 
the  accountant  twenty-fifth  of  April,  1870. 

^*  It  was  stated  and  admitted  by  all  parties  that  the  testator's 
widow,  Margaret  Bell,  his  brother  James  and  his  sisters  Catha- 
rine and  Rachel  all  died,  the  latter  three  named  without  issue, 
in  the  lifetime  of  testator's  daughter,  Maria  E.  Swann.  Also 
that  her  mother's  brother  William,  and  her  sisters,  Esther  Stew- 
art and  Maria  Smith,  also  died  in  her  lifetime  without  issue, 
thus  leaving  testator's  daughter,  Mrs.  Maria  E.  Swann,  alone 
surviving,  and  entitled  to  the  income  of  the  trust.  Mrs.  Maria 
E.  Swann  died  March  21, 1891,  leaving  a  will,  and  without 
issue,  her  surviving.  She  appointed  the  accountant  and  Peter 
McCall,  Esq.,  now  deceased,  executors  of  her  will. 

"  In  her  will,  a  copy  of  which  was  produced,  she  mentions 
this  trust  estate,  says  her  father's  brother,  James,  and  his  sisters 
Catharine  and  Rachel,  are  all  deceased,  without  issue,  and  her 
mother's  brother,  William,  and  his  sister,  Esther  Stewart,  also 
deceased,  without  issue ;  and  in  the  event  of  her  surviving  her 
aunt,  Mrs.  Smith,  her  belief  that  she  would  be  entitled  to  the 
fund  held  in  trust,  and  makes  disposition  thereof  in  such  case. 
Her  aun£,  Mrs.  Smith,  as  before  stated,  died  before  her  without 
leaving  issue. 

"  The  only  question  before  the  auditing  judge  was  as  to  the 
proper  distribution  of  the  trust  estate. 

^  On  behalf  of  the  accountants  and  legatees  under  the  will 
of  Mrs.  Swann,  it  was  claimed  it  should  be  awarded  to  her  ex- 
ecutors, as  she  was  entitled  to  the  residuary  estate  held  in 
trust  as  the  heir  at  law  of  testator,  he  having  died  intestate  as 
to  said  residue  after  the  termination  of  her  life  estate,  she  hav- 
ing died  without  issue. 

'^  While  on  the  other  hand  it  was  claimed  by  Messrs.  Gei- 
ger  &  Porter,  that  testator  having  died  intestate  as  to  the  re- 
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siduary  estate  held  in  trust  it  should  be  awarded  to  his  heirs 
and  next  of  kin  living  at  the  death  of  Mrs.  Swann,  the  ten- 
ant for  life,  and  not  to  those  standing  in  that  relation  at  the 
death  of  testator. 

^^  It  is  conceded  as  settled  law,  that  intestacy  relates  back  to 
the  death  of  the  decedent:  Miller  v.  Miller,  10  Metcalf, 
393 ;  Kingsbury  v.  Scovill,  26  Conn.  349 ;  Armstrong  v.  Gran- 
din,  39  Ohio,  368;  Getz's  Ap.,  DeSilver's  Estate,  not  yet 
reported.  And  the  person  or  pei-sons  at  that  time  standing  in 
the  relation  of  heirs  at  law  or  next  of  kin  of  the  intestate, 
according  to  the  statute  of  distribution,  will  be  entitled  to 
take. 

^^  It  is  also  a  well-settled  maxim  that  the  heir  at  law  is  not  to 
be  disinherited  unless  such  intention  clearly  appear  from  the 
language  of  the  will,  either  from  express  words  or  necessary 
implication.  Unless  it  clearly  appears,  therefore,  from  the 
will,  that  testator's  intention  was  that  his  daughter  should  not 
inherit  his  residuary  estate  upon  the  failure  of  the  contingent 
estates  created  by  the  will,  she  is  entitled  under  the  intestate 
law.  This  intention  must  be  demonstrated  from  the  context. 
Williams  on  Executors,  1212. 

"  And  this  is  the  law  as  held  by  our  brother,  Penrose,  in 
Stewart's  Estate,  recently  adjudicated,  and  not  yet  reported : 
*  When  a  testator  directs  that  in  a  certain  event,  after  the  ex- 
piration of  a  particular  interest,  the  estate  shall  go  to  his  heirs 
or  next  of  kin,  or  to  the  person  who  would  take  under  the  in- 
testate laws,  etc.,  he  is  to  be  understood  as  meaning  the  per- 
sons who  would  have  so  taken  at  the  time  of  his  death,  and 
not  at  the  time  appointed  for  their  taking,  unless  *the  will 
affords  clear  and  unequivocal  evidence  to  the  contrary.  The 
fact  that  the  pei*son  to  whom  the  prior  estate  is  given,  though 
his  death  is  to  precede  the  ultimate  limitation,  is  himself  an 
heir,  does  not  change  the  result  or  show  such  unequivocal 
intention  that  he  was  not  also  to  take  as  heir  upon  the  happen- 
ing of  the  contingency  ;  nor  is  the  word  "  then,"  as  introduc- 
tory of  the  limitation,  to  be  understood  as  an  adverb  of  time 
or  as  indicating  anything  else  than  the  event  on  which  the 
heirs,  etc.,  are  to  take.' 

"  In  the  will  before  us  there  is  no  gift  over  to  heirs  or  next 
of  kin,  etc.     Testator  upon  the  death  of  his  wife  gives  the  en- 


Digitized  by  LjOOQ IC 


BELL'S  ESTATE.  393 

1892.]  A^'udicadon. 

tire  income  to  his  daughter  for  life,  with  a  power  of  appoint- 
ment to  her  children  of  the  principal  of  the  trust  estate,  but 
in  default  of  such  appointment,  then  he  directs  payment  of 
the  said  principal  to  her  children  in  equal  shares,  etc.  And 
in  case  of  her  death  without  leaving  issue,  then  he  directs 
his  executors  and  trustees  to  pay  and  divide  the  said  capital 
among  his  brother  and  sisters  and  their  issue,  and  his  wife*s 
brother  and  sisters  and  their  issue,  in  the  proportion  mentioned 
in  the  will ;  but  in  case  either  branch  shall  be  then  dead  with- 
out leaving  lawful  issue,  then  to  pay  and  divide  said  capital 
to  and  among  that  branch  which  shall  then  be  surviving,  etc. 

"  But  he  failed  to  make  any  disposition  of  his  estate  upon 
the  happening  of  the  death  of  both  branches  designated  in  the 
will,  without  leaving  issue,  viz. :  his  bi'other  and  sisters,  and 
his  wife's  brother  and  sisters,  or  in  the  event  of  his  daughter 
surviving  them,  and  her  death  without  issue  living  at  her 
death. 

'^  As  the  will  is  thus  silent,  no  intention  of  testator  as  to  the 
ultimate  disposition  can  be  inferred,  other  than,  if  all  the  ob- 
jects of  his  bounty  should  die  in  the  lifetime  of  his  daughter 
to  whom  he  had  given  but  a  life  estate  with  a  power  to  appoint 
to  her  children,  and  if  she  should  die  without  issue  surviving 
her,  his  estate  should  be  disposed  of  according  to  the  intestate 
law.  In  the  opinion  of  the  auditing  judge  there  is  but  little 
room  for  argument.  The  testator  died  intestate,  as  of  the  date 
of  his  death,  and  his  heirs  or  next  of  kin,  according  to  the  in- 
testate law,  will,  by  force  of  the  statute,  take  his  undisposed  of 
estate.  It  being  shown  that  his  Avidow  and  daughter  survived 
him,  they  would  take  the  personalty  in  the  proportions  pro- 
vided by  the  act  of  assembly. 

"  And  as  the  daughter  would  take  her  deceased  mother's  share 
as  her  sole  heir,  it  follows,  she  would  take  the  entire  undisposed- 
of  estate  as  heir  at  law  of  her  father.  It  was  earnestly  argued 
that  it  sufficiently  appears  from  the  will  that  testator  intended 
his  daughter  should  take  no  more  of  his  estate  than  is  specifi- 
cally bequeathed  to  her,  viz. :  a  life  estate  in  the  income  of  the 
residuary  estate,  and  that  upon  her  death  without  issue,  the 
trust  fund  should  go  to  those  who  were  his  living  heirs  and 
next  of  kin  at  the  date  of  her  death.  But  as  ah*eady  shown 
he  has  expressed  no  intention  whatever  as  to  the  ultimate  dis- 


Digitized  by  LjOOQ IC 


394  BELL'S  ESTATE. 

Adjudication.  [147  Fft. 

position  of  his  estate.  He  evidently  did  not  contemplate  his 
daughter  would  survive  all  his  other  beneficiaries,  or  if  she 
did  that  she  would  die  without  issue.  As  he  did  not  provide 
for  these  contingencies,  which  he  might  have  done,  the  law  then 
gives  his  undisposed-of  estate  to  the  one  whom  it  presumes 
testator  would  have  indicated  as  the  natural  object  of  his 
bounty. 

"  This  is  not  a  case  like  Stewart's  Estate  referred  to,  where 
testator,  after  providing  for  intermediate  estates,  after  their 
failure  gives  his  residuary  estate  to  '  my  right  heir,  according 
to  the  course  of  the  intestate  laws.' 

^^  If  the  same  or  similar  expressions  were  used  by  this  testator, 
much  might  be  said  upon  the  question  whether  he  contem- 
plated his  right  heii-s  living  at  his  death  or  at  the  death  of  the 
life  tenants.  But  no  such  language  is  used ;  and  when  testa- 
tor directed  after  the  death  of  his  wife  and  daughter  without 
issue,  then  upon  the  further  trust  for  his  brother  and  sisters  et 
ah,  he  simply  meant  *in  that  event'  or  4n  case  of  their 
death,  and  not  *  upon '  their  death,  or  *  when  they  die,'  or  in 
other  words,  the  adverb  '  when '  did  not  indicate  the  time  of 
the  vesting  of  the  estate  bequeathed. 

"  So  that  in  Buzby's  Ap.,  61  Pa.  117,  Williams,  Justice, 
said,  ^  The  limitation  to  the  heirs  must  be  construed  to  mean 
those  who  are  such  at  the  testator's  death,  unless  a  different 
intent  clearly  appear.' 

^^  But,  as  before  remarked,  there  is  in  the  present  case  no 
limitation  over.  The  testator  simply  died  intestate  as  to  a  part 
of  his  estate,  and  it  is  immaterial  whether  his  daughter  received 
much  or  little  of  his  estate,  she  received  no  part  of  this  residu- 
ary estate. 

"  The  same  argument  was  used  in  Carmen's  Estate,  11  W. 
N.  C.  95,  (afiSrmed  by  the  Supreme  Court,)  that  because  a 
widow  was  amply  provided  for  in  her  husband's  will  she  should 
not  be  allowed  to  participate  in  the  residue,  as  to  which  he 
died  intestate.  But  her  claim  was  allowed,  following  Reed's 
Ap.,  82  Pa.  428. 

*'  Other  points  of  objection  were  raised,  but  it  is  needless  to 
further  discuss  the  subject.  The  auditing  judge  being  of 
opinion  that  Mrs.  Swann  as  sole  heir  at  law  of  testator,  is  enti- 
tled under  the  intestate  law  to  the  balance  of  both  principal 
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and  income  in  the  hands  of  the  trustee,  the  same  is  awarded  to 
accountant  as  her  executor,  to  be  hereinafter  accounted  for 
according  to  law,  and  they  will  transfer  to  themselves  as  ex- 
ecutors the  investments  and  securities  in  their  custody  as  ad- 
ministrator d.  b.  n.  c.  t.  a.  and  trustee." 

Exceptions  to  the  adjudication  were  dismissed  by  the  court. 

ErroTB  OBiigned  were  (1)  in  awarding  the  trust  estate  to  the 
executors  of  the  will  of  Maria  E.  Swann ;  (2)  in  not  awarding 
the  said  trust  estate  to  the  appellant  Rev.  John  Bell ;  (3)  in 
deciding  that  the  heirs  of  the  decedent  entitled  to  the  piincipal 
of  the  trust  were  to  be  determined  as  of  the  date  of  the  testa- 
tor's death ;  (4)  in  not  holding  that  such  heirs  were  to  be  de- 
termined as  of  the  date  of  the  death  of  Mrs.  Swann ;  (5)  in 
not  holding  that  Maria  E.  Swann  died  intestate  as  to  the  prin- 
cipal of  the  trust,  if  entitled  thereto;  (6)  in  ^awarding  the 
whole  estate  to  Maria  E.  Swann  without  proof  that  she  was 
entitled  to  a  portion  under  the  will  of  her  mother. 

William  W.  Porter^  Frederick  J.  Q-eiger  with  him,  for  appel- 
lant. 

John  Q-.  Johnson^  J.  Peray  Keating^  Edward  Hopkinsoriy  John 
Cadwalader  and  0.  W.  McKeehan  with  him,  for  appellee. 

Peb  Cubiam,  February  8, 1892. 

This  decree  is  aflBrmed  upon  the  opinion  of  the  learned  judge 
of  the  orphans'  court,  and  the  appeal  dismissed  at  the  costs  of 
the  appellant. 


Fouche's  Estate.     Atkinson's  Appeal. 

WUJr—Form  of— Nuncupative  will 

On  November  7,  1890,  six  days  before  his  death,  testator  declared  be- 
fore his  wife  and  children  that  he  was  about  to  make  his  will  by  word  of 
mouth ;  that  he  desired  them  to  witness  that  he  loft  everything  to  his  wife. 
On  the  same  day  he  wrote  on  the  blank  page  of  a  printed  notice  the  fol- 
lowing  instrument:  "Nov.  7,  1890.  Nuncupative  byword  of  mouth* 
My  will  was  maid  on  the  above  date :  everything  left  to  my  dear  wif e^ 
Mary  E.  Fouche ;  all  my  real  and  personal  estate  and  everything  I  own 
at  the  time  of  my  death.  William  Foueh6."  Held,  that  the  writing  was 
a  valid  will. 
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Argued  Jan.  29,  1892.  Appeal,  No.  114,  Jan.  T.,  1892,  by 
Edwin  C.  Atkinson,  guardian,  from  decree  of  O.  C.  Phila. 
Co.,  directing  the  register  of  wills  to  admit  to  probate  a  cer- 
tain writing  as  the  will  of  William  F.  Fouch^,  deceased.  Be- 
fore Paxson,  C.  J.,  Steebbtt,  McCollum,  Mitchell  and 
Heydrick,  JJ. 

Appeal  from  the  refusal  of  the  register  of  wills  to  admit  a 
paper  to  probate  as  a  will. 

Ashman,  J.,  filed  the  following  opinion  : 

'*  On  the  morning  of  November  7,  1890,  six  days  before  his 
death,  and  when  he  was  in  declining  health,  the  decedent,  in 
the  presence  of  his  wife  and  children,  declared  that  he  was 
about  to  make  his  will  by  word  of  mouth  ;  that  he  desired  them 
to  witness  that  he  left  everything  to  his  wife  after  his  death 
and  that  she  could  do  with  it  as  she  pleased.  Immediately  be- 
fore this  interview  he  had  explained  to  one  of  his  sons,  who 
was  very  deaf,  the  meaning  of  a  nuncupative  will,  and,  appar- 
ently in  order  to  be  certainly  understood,  had  shown  the  son  a 
paper  on  which  he  had  already  wiitten  the  word  '  nuncupa- 
tive,' and  to  which  he  proceeded  to  add  as  the  definition  '  by 
word  of  mouth.'  A  few  days  after  his  death,  the  writing  now 
offered  as  his  will  was  found  among  other  papers  which  were 
taken  from  his  desk.  It  was  upon  the  identical  paper  which 
had  been  exhibited  to  the  son,  the  words  *  nuncupative  by  word 
of  mouth '  not  having  been  erased.    The  paper  read  as  follows : 

"November  7th,  1890. 
"  Nuncupative   by  word  of  mouth  my   will   was   maid  on 
the  above  date,  everything  left  to  my  dear  wife,  Mary  W. 
Fouch^,  all  my  real  and  personal  estate  and  everything  I  own 
at  the  time  of  my  death. 

"WlLLLAM  W.  FOXJOHB. 

"  Probate  was  refused  on  the  ground  that  this  was  not  a  valid 
testament.  The  reasoning  by  which  it  is  sought  to  uphold  this 
ruling  is  highly  ingenious,  but  of  necessity  highly  technical ; 
and  for  the  latter  cause  should  be  adopted  cautiously,  if  at  all, 
in  determining  the  intent  of  a  testator  who  knew  nothing  of 
technical  terms.  It  assumes  at  the  outset  that  the  decedent 
had  actually  no  purpose  whatever  in  writing  the  paper;  or,  as 
counsel  states  it,  he  scrawled  it  to  while  away  a  weary  hour ; 
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the  basis  of  this  assumption  was  that  the  testator  had  used  the 
blank  page  of  a  printed  notice,  and  on  a  fold  of  the  paper  had 
made  some  calculations  in  figures.  However  it  may  be  with 
counsel,  this  is  not  the  spirit  in  which  a  court  may  proceed  to 
test  the  validity  of  the  instrument  in  the  nature  of  a  will.  If 
it  may  find  that  the  testator  wrote  simply  for  amusement  be- 
cause his  pretended  will  was  upon  note  paper,  it  may  also  find 
that  he  wrote  only  as  a  joke  because  his  spelling  was  grotesque. 
It  would  be  well,  perhaps,  if  all  wills  were  engrossed  on  parch- 
ment and  drafted  by  lawyers;  but  the  circumstances  under 
which  many  of  them  are  prepared  preclude  any  nice  selection 
of  stationery  or  counsel.  Certainly  it  would  be  cruel  if  a  tes- 
tator, in  his  last  hours,  should  be  harassed  with  the  thought 
that  his  final  wishes  as  to  the  disposal  of  his  estate  would  de- 
pend for  their  fulfillment  upon  the  size  and  quality  of  the  paper 
on  which  his  will  was  written.  We  pass  over  the  next  argu- 
ment which,  however,  was  not  pressed  with  fervor,  that  the 
writing  was  void  as  a  will,  because  the  testator  bid  not  signed 
his  name  at  the  foot  of  the  figures.  These  figures  had  no  more 
to  do  with  the  writing  than  the  circular  on  the  reverse  of  the 
paper,  and  he  was  no  more  called  upon  to  sign  the  one  than 
the  other.  The  point  upon  which  the  contestants  mainly  rested 
was  that  the  utmost  effect  of  the  writing  was  to  serve  as  a 
republication  of  a  nuncupative  will,  and  that  the  latter  was 
void  and  therefore  incapable  of  revival.  It  is,  at  least,  open  to 
debate  whether  a  will  which  is  void  in  its  inception  may  not 
be  made  good  by  a  codicil  duly  executed  which  distinctly  aflfimis 
it :  Druce  v.  Denison,  6  Ves.  397 ;  but  is  it  within  the  bounds 
of  credulity  that  a  testator  who  has  made  what  he  deems  a 
complete  will  in  the  morning  should  think  it  necessary  to  for- 
mally republish  it  in  the  afternoon  of  the  same  day,  or  that, 
having  formed  such  a  resolve,  he  should  recite  anew  all  the 
provisions  of  the  anterior  will?  The  contrary  supposition, 
which  the  evidence  here  raises  into  a  ceitainty,  is  that  the 
decedent  intended  by  this  writing,  not  a  republication  but  a 
new  will.  He  had  cut  out  from  newspapei-s  and  had  placed  in 
his  desk,  along  with  the  will,  various  slips  descriptive  of  short 
and  eccentric  wills  which  had  been  admitted  to  probate,  and  he 
had  also  kept  by  him  a  pamphlet  giving  directions  for  drawing 
wills  and  defining  the  law  as  to  nuncupative  wills.     It  was 
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taken  for  granted  by  the  contestants  themselves  that  he  had 
patterned  his  will  after  these  specimens,  and  that  he  knew  the 
character  of  unwritten  wills.     If  the  field  of  conjecture  is  to 
be  laid  open  for  one  purpose  we  may  pursue  it  for  another, 
and,  assume  that  having  learned  that  a  nuncupative  will  must 
be  reduced  to  writing  within  six  days  after  the  testator's  death, 
the  decedent  had  anticipated  that  duty  and  had  himself  written 
out  his  testament.     Or  he  may  have  concluded  that  his  oral 
will  was  void  because  it  was  not  made  in  the  extremity  of  his 
sickness,  or  that,  even  if  valid,  it  would  not  carry  his  real  es- 
tate ;  and  he  thereupon,  and,  we  think,  wisely,  committed  his 
intentions  to  writing.     But  there  is  no  need  either  for  evidence 
of  what  the  testator  had  previously  declared  was  his  purpose, 
nor  for  conjecture  as  to  what  he  afterwards  intended.     The 
writing  itself  is  before  us,  and  the  sole  inquiry  is :  Does  it  con- 
tain the  requisites  of  a  valid  will  ?    Is  it  signed  by  the  testator 
at  the  end  thereof,  does  it  take  effect  at  his  death,  and  does  it 
make  an  intelligent  disposition  of  his  property?    To  all  of 
these  questions,  we  believe  there  can  be  but  one  answer.     Its 
form,  or  rather  its  want  of  form,  is  nothing :  Frew  v.  Clarke, 
80  Pa.  170.     That  it  speaks  in  the  past  tense,  and  not  in  the 
present  is  nothing :  Black  v.  Tobling,  1  L.  Rep.  685 ;  Williams 
on  Executors,  vol.  I,  p.  138,  and  that  the  testator  called  it 
nuncupative  is  also  nothing.     A  promissory  note  or  a  deed, 
provided  it  is  meant  to  operate  at  the  death  of  the  maker  or 
grantor,  may  be  a  good  will,  no  matter  by  what  name  the  in- 
strument may  have  been  described :  Turner  v.  Scott,  61  Pa. 
126;  Patterson  v.  English,  71  Pa.  458.     This  paper,  so  far 
from  depending  upon  extrinsic  testimony  to  explain  or  to  en- 
force it,  is  absolutely  complete  in  itself,  and  is  to  be  upheld  in 
the  face  of  all  adverse  criticism  as  to  its  form  upon  the  princi- 
ple laid  down  in  Boyd  v.  Bunting,  210,  that  *  wherever  a  party 
has  the  power  to  do  a  thing — statutory  provisions  being  out  of 
the  way — ^and  means  to  do  it,  the  instrument  he  employs  shall 
be  so  construed  as  to  give  effect  to  his  intention.'     This  con- 
test would  have  been  avoided  if  it  had  been  borne  in  mind  "that 
whether  the  testator  had  executed  one  will  or  many,  nuncupa- 
tive or  written,  valid  or  invalid,  was  a  thing  of  no  measurable 
consequence,  if  the  paper  which  he  finally  executed  and  which 
is  now  under  scrutiny  conformed  to  statutory  requirements 
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and  expressed  his  last  intentions.  That  it  did  both  we  have 
no  manner  of  doubt.  The  appeal  is  sustained  and  the  record 
recommitted  to  the  register  with  direction  to  admit  the  instru- 
ment to  probate." 

Error  assigned  was  the  order  sustaining  the  appeal. 
WrLUAM  C.  Hannis,  for  appellant. 
John  Scanlan,  for  appellee. 

Pbb  Cubiam,  February  8, 1892. 

This  is  an  interesting  case,  but  it  is  so  intelligently  discussed 
by  the  learned  judge  of  the  orphans'  court  that  nothing  i*e- 
mains  to  be  added.  We  afiSrm  the  decree  for  the  reasons  giv 
en  by  him,  and  dismiss  the  appeal  at  the  costs  of  the  appellant 


Spellier  Electric  Time  Co.  v.  Geiger,  Appellant. 

AJUdavit  qf  drfenee — Asaeasmenta  on  stock — Notice, 

In  an  action  to  recover  assessments  on  stock,  against  a  shareholder  who 
was  a  director  of  the  coi*poration  plaiutiff  during  a  portion  of  the  period 
in  which  the  assessments  were  called,  the  defendant  cannot  relieve  himself 
from  liability  by  averring  want  of  notice  of  the  assessments,  unless  he 
states  in  his  affidavit  of  defence  how  many  and  what  assessments  were 
called  when  he  was  not  a  member  of  the  board.  As  to  such  assessments 
as  were  called  while  he  was  director  he  must  be  presumed  to  have  knowl- 
edge. 

Judicial  notice — Statutes  of  other  states. 

Where  a  defendant  resists  payment  of  assessments  on  stock  on  the 
ground  that  notice  of  the  assessments  had  not  been  published  in  accord- 
ance with  the  statutes  of  the  state  in  which  the  plaintiff  was  incorporated, 
he  must  annex  to  his  affidavit  of  defence  copies  of  the  statutes  relied 
upon.  Otherwise  the  court  cannot  decide  whettier  the  provisions  for  no- 
tice are  directory  or  mandatory. 

Argued  Jan.  29, 1892.  Appeal,  No.  118,  Jan.  T.,  1892,  by 
defendant,  Horace  Geiger,  from  order  of  C.  P.  No.  2,  Phila. 
Co.,  June  T.,  1891,  No.  372,  making  absolute  a  rule  for  judg- 
ment for  want  of  a  suflBcient  aflBdavit  of  defence.  Before 
Paxson,  C.  J.,  Stbbrktt,  MoCollum,  Mitchell  and  Hby- 
DRICK,  JJ. 

Assumpsit  to  recover  assessments  on  stock. 

From  the  statement  it  appeared  that  defendant  participated 
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in  the  first  meeting  of  the  stockholders  of  the  plaintiff  corpo- 
ration, held  on  Dec.  3, 1888,  and  was  elected  a  director,  which 
ofiSce  he  held  until  Dec.  2, 1889.  Defendant  paid  the  first  call, 
but  refused  to  pay  any  of  the  subsequent  calls.  The  defend- 
ant averred  that  the  directors  were  authorized  at  the  first  gen- 
eral meeting  of  the  stockholders  to  make  a  call  for  the  first 
installment  of  25  per  cent  of  the  par  value  of  the  capital 
stock,  and  that  the  remaining  76  per  cent  of  the  par  value  of 
the  stock  should  be  called  by  the  board  of  directors  in  such 
installments,  and  at  such  times,  as  might  be  necessary  for  the 
purposes  of  the  business,  and  not  merely  at  the  discretion  of 
the  board  of  directors  as  set  forth  in  plaintiff's  statement.  "  The 
business  of  the  company  has  not  been  a  success,  and  is  not 
now  being  pushed  by  the  oflScers  of  the  company,  and  practi- 
cally no  business  is  being  done.  The  company  is  solvent  and 
has  sufficient  assets  to  meet  all  liabilities,  and  the  defendant 
avers  that  the  said  assessments  called  as  set  foi*th  in  the  plain- 
tifiTs  statement,  are  not  necessary  for  the  purposes  of  the  busi- 
ness, as  the  resolution  passed  by  the  stockholders  provided  that 
they  should  be,  and  were  therefore  called  without  authority  on 
the  part  of  the  directors,  and  the  company  has  no  need  for  the 
money  to  be  provided  by  the  said  assessments,  except  for  the 
purpose  of  paying  useless  and  exorbitant  salaries  to  certain 
officers  of  the  corporation,  and  the  defendant  avers  that  the 
said  assessments  were  made,  and  are  now  being  attempted  to 
be  collected  simply  for  that  purpose  and  for  no  other. 

"  This  defendant  is  informed  and  believes  that  steps  have 
already  been  taken  for  the  purpose  of  the  dissolution  of  the 
plaintiff  corporation,  and  that  two  thirds  in  interest  of  the 
stockholders  have  agreed  to  dissolve  and  wind  up  the  affairs 
of  the  corporation  as  provided  by  the  statutes  of  the  state  of 
New  Jersey  under  which  said  corporation  was  organized,  and 
that  in  view  of  such  action  the  defendant  should  not  be 
obliged  to  pay  the  said  assessments,  which  were  not  made  in 
accordance  with  the  resolution,  authorizing  the  board  of  direc- 
tors to  call  assessments  as  above  set  forth.  Defendant  further 
avers  that  he  never  received  any  notice  whatever  of  the  assess- 
ments called,  and  which  are  sued  for  in  this  case,  until  he  re- 
ceived notice  from  an  attorney  that  suit  was  about  to  be  brpught 
therefois  and  defendant  further  says  that  he  is  informed  and 
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believes  and  expects  to  be  able  to  prove  that  notice  of  said  as- 
sessments was  not  published  in  public  newspapers  as  is  required 
by  the  statutes  of  the  state  of  New  Jersey,  under  which  the 
plaintiff  company  was  incorporated,  and  he  is  advised  and  be- 
lieves that  by  reason  of  the  failure  to  publish  notice  of  the 
said  assessments  as  required  by  law,  the  said  assessments  are 
unlawful  and  cannot  be  collected  in  this  action,  defendant 
never  having  had  any  notice  of  said  assessments,  either  actual 
or  constructive. 

^^  All  of  which  facts  defendant  says  are  true ;  as  he  expects 
to  be  able  to  prove  on  the  trial  of  this  cause. 

^^  Defendant  further  says  that  although  he  was  a  member  of 
the  board  of  directors  at  the  time  when  several  of  the  assess- 
ments are  alleged  to  have  been  called,  yet  as  such  director  he 
had  no  notice  of  the  said  meetings,  and  was  not  present  when 
the  said  assessments  were  made  and  had  no  knowledge  thereof, 
except  of  the  first 'assessment,  which  he  paid." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Error  assigned  vi9A  the  order  of  the  court  entering  judgment. 

Pbb  Cubiam,  February  8,  1892. 

The  only  specification  is,  that  the  court  below  erred  in  mak- 
ing absolute  the  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  The  suit  was  brought  by  the  corporation 
plaintiff,  to  recover  certain  assessments  of  stock  of  the  defend- 
ant, which  had  been  called  by  the  board  of  directors.  The 
plaintiff  was  incorporated  under  the  laws  of  New  Jersey,  on 
Dec.  13, 1888,  for  the  purpose  of  manufacturing,  selling  and 
leasing  electric  clocks,  etc.  The  defendant  subscribed  for  300 
shares  of  stock,  paid  25  per  centum  on  first  call,  but  has  not 
paid  the  remaining  75  per  centum.  The  defendant  avers,  in 
his  affidavit  of  defence,  that  he  never  received  any  notice  what- 
ever of  the  assessments,  until  he  received  notice  from  an  at- 
torney that  suit  was  about  to  be  brought  therefor.  He  further 
avers,  that  notice  of  said  assessments  was  not  published  in 
public  newspapers,  as  is  required  by  the  statutes  of  the  state 
of  New  Jersey.  He  did  not  annex  to  his  affidavit  a  copy  of 
the  statutes  referred  to.  Hence,  we  have  only  his  opinion  as 
to  what  those  statutes  required.  The  provision  for  notice  of 
Vol.  cxLvn — 26 
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a  call  for  assessments  may  be  merely  directory,  or  may  be 
mandatory.  We  have  no  means  of  knowing,  as  we  do  not 
take  judicial  notice  of  the  statutes  of  other  states,  and,  espe- 
cially, do  we  not  construe  them  without  having  the  statutes 
before  us.  Aside  from  this,  the  defendant  was  a  director  of 
the  corporation  during  a  portion  of  the  period  in  which  the  as- 
sessments were  called.  As  to  such  assessments  as  were  called 
while  he  was  a  dii-ector,  he  must  be  presumed  to  have  knowl- 
edge. The  affidavit  fails  to  aver  how  many,  and  which  assess- 
ments, were  called  when  he  was  not  a  member  of  the  board. 
There  are  other  averments  in  the  affidavit,  which  we  do  not 
think  it  necessary  to  discuss.  On  the  whole,  we  think  it  was 
not  sufficient  to  prevent  judgment. 
Judgment  affirmed. 

147  408 
153  128 
147~40g 

156    1741  • 

147    402 

15Li!?  Loyd  &  Co.  v.  Krause  &  Sons,  Appellants. 

Mechanics^  liens — Contracts— Stipulations  a«  to  liens, 
A  building  conti'act  contained  the  following  stipulation:  -'Neither 
shall  there  be  any  legal  or  lawful  claims  against  the  party  of  the 
first  part,  in  any  manner,  from  any  source  whatever,  for  work  or  materials 
furnished  on  said  work.^^  It  was  also  provided  that  the  last  payment 
should  not  be  made  until  **  a  complete  release  of  liens  shall  have  been 
furnished  by  the  party  of  the  first  part.^^  The  party  of  the  first  part  was 
the  builder.  Beld^  tiiat  the  contract  contemplated  that  liens  might  be 
filed  and  that  a  subcontractor  was  not  prevented  from  filing  them. 

Argued  Jan.  13, 1892.  Appeal,  No.  182,  July  T.,  1891,  by 
defendants,  from  order  of  C.  P.  No.  1,  PhUa.  Co.,  Dec.  T.,  1890, 
No.  642,  M.  L.  D.,  making  absolute  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence.  Before  Paxsok,  C. 
J.,  Sterrett,  Green,  Williams,  McCollum,  Mitghell  and 
Heydrick,  JJ. 

Scire  facias  sur  mechanics'  lien  filed  by  a  subcontractor. 

The  affidavit  of  defence  set  forth  a  contract  between  the 
builder  and  owner,  the  material  portions  of  which  appear  in 
the  opinion  of  the  Supreme  Court. 

Error  assigned  was  the  order  of  the  court  making  absolute 
the  rule  for  judgment. 
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Charles  Davis^  Matthew  IHttmann  with  him,  for  appellants, 
cited  Schroeder  v.  Galland,  184  Pa.  277 ;  Benedict  v.  Hood,  184 
Pa.  289 ;  Bevan  v.  Thackara,  48  Leg.  Int.  439 ;  Dersheimer  v. 
Maloney,  48  Leg.  Int.  586. 

Charles  E.  Morgan^  of  Morgan  ^  LemSy  for  appellees,  cited 
Murphy  v.  Morton,  139  Pa.  346. 

Opinion  by  Me.  Justice  Green,  February  15, 1892. 

It  is  very  clear  that  the  contnict  between  the  owners  and 
the  builder  in  this  case,  does  not  come  within  the  ruling  in 
Schroeder  v.  Galland,  and  the  cases  which  have  followed  it. 
The  clause  in  the  second  section  of  the  contract,  which  is  relied 
upon  by  the  appellants,  is  in  these  words :  "  Neither  shall  there 
be  any  legal  or  lawful  claims  against  the  party  of  the  first 
part,  in  any  manner,  from  any  source  whatever,  for  work  or  ma- 
terials furnished  on  said  work."  These  words  do  not  contain 
any  stipulation  that  there  shall  be  no  mechanics*  liens  filed 
against  the  building,  nor  that  the  building  shall  be  delivered 
to  the  owner  free  from  any  liens  or  encumbrances.  On  the 
contrary,  in  the  preceding  part  of  the  same  section  of  the  con- 
tract, there  is  a  provision  that  the  last  payment  of  the  contract 
price  need  not  be  made  until  "  a  complete  release  of  liens  shall 
have  been  furnished  by  the  party  of  the  first  part."  As  this 
part  of  the  contract  evidently  contemplates  that  liens  may  be 
filed,  and  provides  a  method  by  which  the  owner  may  protect 
himself  against  them,  by  withholding  the  money  from  the 
builder  until  they  are  released,  it  cannot  be  contended  that  it 
is  the  necessary  meaning  of  the  contract  that  there  were  none 
to  be  filed  in  any  event.  Moreover,  the  last  clause  of  the  sec- 
tion above  quoted  literally  applies  to  claims  against  the  party  of 
the  first  part,  who  was  the  builder,  and  we  have  not  the  right 
to  change  it  to  party  of  the  second  part,  who  were  the  ownei-s, 
upon  anything  that  is  now  before  us  on  the  record.  But,  even 
if  the  owner  was  intended,  instead  of  the  builder,  it  would  not 
help  the  case,  because  it  would  be  then  a  mere  stipulation  that 
there  should  be  no  personal  liability  of  the  owner,  and  not  of 
the  property  of  the  owner,  for  work  or  materials  furnished. 
The  property  of  the  owner  is  not  referred  to  or  mentioned  in 
the  restrictive  words,  and,  as  there  is  no  personal  liability  of 
the  owner  under  the  law,  the  words  are  simply  nugatory. 

Judgment  affirmed. 
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VaJlo  V.  United  States  Express  Co.,  Appellant. 

Negligence— Uae  qf  aidevoalk—Queetion  for  jury, 

Oconpants  of  places  of  business  upon  a  public  street  have  a  right  to  use 
the  sidewalk  in  front  of  their  premises  in  receiving  and  sending  out  mer- 
chandise. But  this  right  must  be  exercised  with  a  due  regard  to  the  ri^ts 
of  pedestrians  and  in  a  reasonable  manner:  and  what  is  a  reasonable 
manner  must  always  depend  upon  the  circumstances.  No  precise  rule  can 
therefore  be  laid  down  as  to  the  length  of  time  a  person,  in  such  use  of  a 
sidewalk,  may  allow  his  property  to  remain  thereon  without  incurring  die 
charge  of  negligence ;  the  question  is  for  the  jury. 

Pro^Eimate  cause — Sudden  peril — dmtributory  negligence. 

When  a  person  has  been  put  in  sudden  peril  by  the  negligent  act  of 
another,  and,  in  an  instinctive  effort  to  escape  from  that  peril,  falls  upon 
another  peril,  it  is  immaterial  whether  under  different  circumstances  he 
might  and  ought  to  have  seen  and  avoided  the  latter  danger. 

Plaintiff,  who  was  blind  in  one  eye,  was  walking  in  the  evening  on  a 
sidewalk  of  one  of  the  piincipal  thoroughfares  of  Philadelphia.  In  front 
of  the  defendant's  premises  a  small,  dark  green  safe  had  been  left  on  the 
sidewalk  by  the  defendant  for  from  two  to  five  minutes.  At  the  time  the 
plaintiff  came  opposite  the  defendant's  premises,  a  trunk  was  suddenly 
pitched  from  a  delivery  wagon  of  the  defendant  standing  in  the  street. 
To  avoid  being  struck  by  the  flying  trunk  plaintiff  moved  towards  the  cen- 
tre of  the  sidewalk,  keeping  his  eye  upon  the  trunk  while  it  was  coming* 
and  in  so  doing  fell  over  the  safe,  and  sustained  injuries.  An  electric  light 
was  burning  about  f oity-two  feet  to  the  east  of  the  point  where  the  acci- 
dent occurred.  Eeldj  that  the  question  of  the  plaintiff's  right  to  recover 
was  for  the  jury. 

In  such  a  case  if  the  plaintiff  was  so  suddenly  put  in  peril  as  to  leave  no 
time  for  consideration  of  the  way  of  escape,  and,  under  the  circumstances, 
it  was  natural  and  probable  that  he  would  instinctively  retreat  in  the  di- 
rection of  the  obstruction  placed  on  the  sidewalk,  and  having  his  eye  fixed 
upon  the  danger  from  which  he  was  fieeing,  fell  over  the  obstruction — if 
such  was  the  natural  and  probable  course  of  events,  the  negligent  throw- 
ing of  the  trunk  was  the  proximate  cause  of  the  injury. 

Damages— Duty  of  person  injured  to  employ  physician, 
A  person  injured  by  the  negligent  conduct  of  another  is  not  unqualifiedly 
bound  to  engage  medical  aid  and  attendance  for  such  length  of  time  as 
his  Injuries  make  necessary.  Whether  neglect  to  do  all  in  this  regard  that 
a  man  of  ordinary  prudence  would  under  like  circumstances  have  done 
can  be  taken  into  considoi*ation,  and  no  compensation  allowed  for  any 
damages  that  might  have  been  averted  by  engaging  medical  aid  more 
promptly  than  the  plaintiff  did,  not  decided. 

Excessive  damages — Practice  {Supreme  Court), 

The  only  remedy  for  an  excessive  verdict  is  a  motion  for  a  new  trial, 
and  the  refusal  of  such  trial  is  not  assignable  as  eiTor. 
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Argued  Jan.  4, 1892.  Appeal,  No.  198,  Jan.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T., 
1889,  No.  88,  on  verdict  for  plaintiff,  Wm.  A.  Vallo.  Before 
Paxson,  C.  J.,  Stbrrbtt,  Grbbn,  Williams,  McCollum, 
Mitchell  and  Hbydrick,  J  J. 

Trespass  for  personal  injuries. 

At  the  trial  before  Pennypackeb,  J.,  it  appeared  that  plain- 
tiff, who  was  blind  in  one  eye,  was  walking  on  the  evening  of 
July  1, 1889,  on  Chestnut  street  in  the  city  of  Philadelphia.  A 
small,  dark  green  safe  belonging  to  the  defendant  had  been  ly- 
ing on  the  defendant's  sidewalk  for  from  two  to  five  minutes 
before  the  plaintiff  came  along.  As  the  plaintiff  came  opposite 
to  defendant's  premises,  a  trunk  was  suddenly  thrown  from  one 
of  defendant's  delivery  wagons  standing  in  the  street.  To  avoid 
the  flying  trunk,  plaintiff  stepped  back  and  fell  over  the  safe, 
and  was  injured.     Other  facts  appear  by  the  Supreme  Court. 

When  the  plaintiff  was  on  the  stand  he  was  asked  this  ques- 
tion: 

"  Were  you  or  were  you  not  confined  to  the  house  or  bed  in 
consequence  of  this  injury?"  Objected  to.  Objection  over- 
ruled and  exception.  [6] 

The  court  submitted  to  the  jury  the  question  of  the  negli- 
gence of  the  defendant  and  the  contributory  negligence  of  the 
plaintiff. 

Defendant's  points  which  were  refused  were  as  follows  : 

1.  "  Under  all  the  evidence  in  this  case  the  verdict  must  be 
for  the  defendant."  [1] 

2.  "  The  plaintiff  having  defective  eyesight  was  bound  to  use 
more  than  ordinary  care  to  avoid  accidents,  and  the  fact  that 
he  did  not  see  a  box  that  could  plainly  be  seen  by  persons 
of  ordinary  eyesight,  is  evidence  of  such  a  want  of  care  on  his 
part  as  to  prevent  his  recoveiy  against  the  defendant."  [2] 

4.  **  The  occupiers  of  places  of  business  on  a  public  street 
have  a  lawful  right  to  use  the  sidewalk  in  a  reasonable  manner 
and  for  a  reasonable  time  for  the  purposes  of  their  business. 
The  placing  of  boxes  on  the  sidewalk  for  a  period  of  five  min- 
utes or  less  in  the  course  of  transit  between  the  wagon  and  the 
place  of  business  of  the  occupant  of  a  store  on  a  public  street 
is  a  reasonable  exercise  of  a  lawful  right."  [3] 
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6.  "  The  plaintiff  was  bound  to  engage  medical  aid  and  at- 
tention for  such  a  length  of  time  as  his  injuries  made  neces- 
sary, and  cannot  recover  damages  for  injuries  which  he  might 
have  avoided  by  the  •  use  of  reasonable  diligence  in  effecting  a 
cure."  [4] 

Verdict  and  judgment  for  plaintiff  for  J^780.  The  court  sub- 
sequently refused  a  new  trial. 

Errors  assigned  were  (1-4)  refusal  of  points,  quoting  them ; 
(5)  ruling  on  evidence;  (6)  excessive  damages;  (7)  refusal  of 
new  trial. 

John  F,  Keator^  Charles  L,  Smyth  with  him,  for  appellant. — 
The  negligence  complained  of  was  not  the  proximate  cause  of 
the  injury:  West  Mahanoy  Twp.  v.  Watson,  116  Pa.  344; 
Ry.  V.  Trich,  117  Pa.  390.  The  injury  was  the  result  of  plain- 
tiff's own  negligence :  Barnes  v.  Sowden,  119  Pa.  56 ;  Cres- 
cent Twp.  V.  Anderson,  114  Pa.  643 ;  Ry.  v.  Taylor,  104  Pa. 
306.  Plaintiff's  point  as  to  defective  eyesight  should  have  been 
aflBrmed :  R.  R.  v.  Cadow,  120  Pa.  669 ;  Patterson,  Ry.  Ac. 
Law,  78 ;  4  Am.  &  Eng.  Cy.  of  Law,  80,  title  Cont.  Neg.,  pi. 
35;  Thompson,  Neg.  430;  Purl  v.  R.  R.,  72  Mo.  168;  Zim- 
merman V.  R.  R.,  2  Am.  &  Eng.  Ry.  Gas.  191.  The  use  of  the 
sidewalk  was  reasonable :  Palmer  v.  Silverthorn,  32  Pa.  65 ; 
Welsh  V.  Wilson,  101  N.  Y.  254;  Wood,  Nuisances,  §259; 
Learning  v.  Wise,  73  Pa.  173.  The  point  as  to  a  physician 
was  drawn  under  the  authority  of  Chamberlin  v.  Morgan,  68 
Pa.  168 ;  Owens  v.  R.  R.,  1  L.  R.  Annotated,  75. 

John  F.  Lewisy  with  him  Francis  0.  Adler^  for  appellee. — 
The  negligence  complained  of  was,  that  the  careless  handling 
of  the  safe,  which  was  being  lifted  in  or  taken  out  of  the  wagon, 
occasioned  plaintiff  to  make  an  effort  to  avoid  being  struck, 
and  thus  to  fall  over  the  safe  negligently  left  on  the  sidewalk. 
The  obstruction  here  was  left  on  the  pavement  in  the  night. 
Plaintiff's  cases  refer  to  known  dangers.  Being  on  the  high- 
way with  impaired  vision  is  not  negligence  per  se :  Sleeper  v. 
Sandown,  52  N.  H.  244;  Davenport  v.  Ruckman,  37  N.  Y. 
573 ;  Sh.  &  Red.  Neg.  §  88.  It  should  at  least  be  submitted 
to  the  jury :  R.  R.  v.  Werner,  89  Pa.  61 ;  Sleeper  v.  Sandown, 
52  N.  H.  244. 
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Opinion  by  Mb.  Justice  Heydbick,  February  15, 1892. 

The  right  of  occupants  of  places  of  business  upon  a  public 
street  to  use  the  sidewalk  in  front  of  their  premises  in  receiv- 
ing and  sending  out  merchandise  is  not  questioned.  But  the 
law  imposes  upon  such  persons,  as  it  does  upon  all  others  using 
the  sidewalk  for  any  other  lawful  purpose,  the  duty  to  exer- 
cise their  right,  with  a  due  regard  to  the  safety  of  pedestrians, 
or,  as  was  in  substance  said  by  the  learned  trial  judge,  in  a 
reasonable  manner :  Com.  v.  Passmore,  1  S.  &  R.  219 ;  Welsh 
V.  Wilson,  101  N.  Y.  264.  What  is  a  reasonable  manner  must 
always  depend  upon  the  circumstances.  It  might,  and  doubt- 
less would  be,  unsafe  to  leave  such  an  obstruction  as  was  de- 
scribed in  this  case  unguarded,  for  a  single  moment,  upon  a 
sidewalk  near  a  railway  station,  thronged  by  people  rushing  to 
and  from  trains,  while  no  inconvenience  might  be  apprehended 
from  leaving  the  same  obstruction  several  hours  upon  a  less 
frequented  street.  Hence,  it  is  impossible  to  lay  down  any  pre- 
cise rule  as  to  the  length  of  time  a  person  may  allow  his  prop- 
erty to  remain  upon  a  highway  without  incurring  the  charge 
of  negligence. 

But  the  negligence  of  the  defendant,  if  any  existed,  consisted 
not  alone  in  leaving  a  trunk,  or  small  iron  safe,  upon  the  side- 
walk five  minutes,  more  or  less.  If  the  plaintiff  be  believed, 
he  was  passing  along  one  of  the  principal  thoroughfares  of  the 
city  of  Philadelphia  in  the  evening  of  July  6, 1889,  between 
the  centre  of  the  sidewalk  and  the  curb,  and  when  he  came 
opposite  the  defendant's  premises  its  servants  suddenly  pitched 
a  trunk  out  of  its  delivery  wagon  towards  him.  To  avoid  being 
struck  by  the  flying  trunk,  he  moved  towards  tha  centre  of  the 
sidewalk,  *^  keeping  his  eye  upon  the  trunk  while  it  was  com- 
ing," and,  in  so  doing,  fell  over  another  trunk,  and  thereby 
sustained  the  injuries  for  which  he  seeks  compensation. 

Whether  the  trunk  was  suddenly,  and  without  warning, 
thrown  out  of  the  delivery  wagon  at  such  time,  and  in  such 
manner,  as  to  imperil  the  plaintiff,  was  a  controverted  question 
of  fact  which  could  be  determined  only  by  the  jury.  If  it  was 
so  thrown,  the  defendants  were  clearly  guilty  of  negligence,  for 
no  man  may  innocently  hurl  a  projectile  across  a  highway  upon 
which  people  are  constantly  passing. 

It  is,  however,  contended  that,  inasmuch  as  the  plaintiff  es- 
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caped  injury  fi'om  the  trunk  thus  recklessly  thrown  from  the 
wagon,  the  negligence  of  the  defendant  is,  at  most,  only  the 
remote  cause  of  the  injury.  This  contention  raises  the  ques- 
tion whether  the  plaintiff  was  so  suddenly  put  in  peril  as  to 
leave  no  time  for  consideration  of  the  way  of  escape,  and 
whether,  under  the  circumstances,  it  was  natural,  and  probable, 
that  he  would  instinctively  retreat  in  the  direction  of  the  ob- 
struction placed  by  the  defendant  upon  the  sidewalk,  and,  hav- 
ing his  eye  fixed  upon  the  danger  from  which  he  was  fleeing, 
fall  over  that  obstruction.  If  such  was  the  natural  and  prob- 
able course  of  events,  the  negligent  throwing  of  the  trunk  was 
the  proximate  cause  of  the  injury :  Railroad  Co.  v.  Taylor,  104 
Pa.  306.  But  whether  that  natural  and  continuous  sequence 
of  events,  which  is  necessary  to  fix  responsibility  for  an  injury 
upon  the  author  of  a  negligent  act,  has  been  proved,  is  ordi- 
narily a  question  for  a  jury :  Railroad  Co.  v.  Kellogg,  94  U.  S. 
469 ;  Ehrgott  v.  Mayor  of  New  York,  96  N.  Y.  264 ;  and  there 
is  nothing  in  this  case  to  make  it  an  exception  to  the  general 
rule. 

Assuming,  as  we  must,  that  the  jury  found  that,  by  reason 
of  the  sequence  of  events  already  mentioned,  the  negligent 
throwing  of  the  trunk  was  the  proximate  cause  of  the  plaintifTs 
injury,  the  question  of  contributory  negligence  is  necessarily 
eliminated.  That  finding  involves  not  only  the  negligence  of 
the  defendant,  but  a  consequent  peril,  so  suddenly  precipitated 
upon  the  plaintiff  as  to  leave  no  time  for  voluntary  action. 
Under  such  circumstances,  it  is  believed  no  person  has  ever 
been  held  guilty  of  contributory  negligence,  because  he  did  not 
choose  the  best  way  of  escape  from  the  impending  danger.  On 
the  contrary,  the  principle  to  be  extracted  from  numerous  cases 
in  this  and  other  states  is,  that  when  a  person  has  been  put  in 
sudden  peril  by  the  negligent  act  of  another,  and,  in  an  instinc- 
tive effort  to  escape  from  that  peril,  falls  upon  another,  it  is 
immaterial  whether  under  different  circumstances  he  might  and 
ought  to  have  seen  and  avoided  the  latter  danger.  This  being 
the  settled  law,  it  is  diflScult  to  understand  why  greater  cir- 
cumspection in  the  presence  of  a  danger  that  could  not  be  an- 
ticipated should  be  required  of  a  man  having  but  one  eye  than 
from  the  less  unfortunate. 

By  its  sixth  point  the  defendant  requested  the  court  below 
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to  chaige  the  jury  that  the  plaintiff  was  unqualifiedly  bound 
to  engage  medical  aid  and  attention  for  such  length  of  time  as 
his  injuries  made  necessary.  To  have  so  charged  would  have 
been  manifest  error.  It  would  have  required  the  plaintiff  to 
have  exercised  greater  care  in  mitigating  the  consequences  of 
an  injury,  already  inflicted,  than  the  law  requires  in  the  first 
instance  to  avoid  the  injury.  The  utmost  the  defendant  could, 
with  propriety,  have  asked  was,  that  if  a  man  of  ordinary 
prudence  would,  under  the  like  circumstances,  have  engaged 
medical  aid  and  attention  more  promptly  than  the  plaintiff  did, 
his  delay  in  that  regard  should  be  taken  in4x>  consideration, 
and  no  compensation  allowed  for  any  damages  that  might  have 
been  so  averted.  But,  as  no  such  instruction  was  asked,  we 
are  not  called  upon  to  express  an  opinion  as  to  whether  it 
ought  to  have  been  given. 

The  fifth  assignment  of  error  was  not  pressed.  As  to  the 
sixth  and  seventh  assignments,  it  is  enough  to  say  that  the 
only  remedy  for  an  excessive  verdict  is  a  motion  for  a  new  trial, 
and  that  the  refusal  of  such  trial  is  not  assignable  as  error. 

The  judgment  is  affirmed. 

Paxson,  C.  J.,  dissenting. 

I  am  of  opinion,  that  the , plaintiff  was  negligent,  and  that 
the  defendant  was  not.  The  case  was  this :  The  defendant's 
employees  were  unloading  an  express  wagon  in  front  of  its 
ofiKce  on  Chestnut  street.  The  plaintiff  alleges  that  one  of 
the  men  was  about  to  throw  a  trunk  upon  the  pavement,  but 
there  is  no  allegation  that  he  was  struck,  or  in  danger  of  being 
struck  by  it.  While  watching  this  operation  he  stumbled  over 
a  small  express  safe  lying  on  the  pavement.  This  occurred  in 
the  full  blaze  of  an  electric  light.  This  accident  was,  in  my 
opinion,  plainly  the  result  of  his  own  negligence,  and  fully 
justified  the  remark  of  a  person  who  was  passing  at  the  time : 
**  that  man  would  fall  over  a  house."  For  the  reasons  thus 
briefly  stated,  I  dissent  from  this  judgment. 
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diflg  479  King's  Estate.     King's  Appeal.     Dexter's  Appeal. 

[Marked  to  be  reported.] 

Trusts  and  Trustees — Separate  use  trust 

A  husband  cannot  create  by  will  a  separate  use  trust  for  his  wife. 

Spendthrift  trust, 

A  spendthrift  trust  is  not  created  in  favor  of  a  wife  by  the  husband  di- 
recting in  his  will  that  the  trustee  shall  pay  no  part  of  the  wife^s  income 
to  her  collateral  relatives,  and  shall  prevent  such  relatives  from  entering 
testator^s  residence. 

Payment  of  income  by  anticipation — Interest 

A  prohibition  against  anticipation  in  a  trust  clause  of  a  will  does  not 
prevent  the  trustee  from  taking  credit  for  payments  made  to  the  cestui 
quo  trust  on  account  of  income,  before  any  income  was  actually  received 
by  him ;  but  the  trustee  is  not  entitied  to  interest  on  such  payments. 

Per  Gbeen,  J. :  The  cestui  que  trust  hod  actually  received  the  pay- 
ments made  in  perfect  good  faith  by  the  trustee,  and  she  was  as  much  in 
fault  in  violating  the  clause  against  anticipation  as  the  trustee  was  in  mak- 
ing payments.  She  has  therefore  no  equity  to  be  heard  against  her  own 
wrongdoing. 

Argued  Jan.  6,  1892.  Appeal,  Nos.  266  and  460,  Jan.  T., 
1891,  by  Caroline  E.  King  and  F.  G.  Dexter,  from  decree  of 
O.  C.  Phila.  Co.,  July  T.,  1880,  No.  67,  sustaining  exceptions  to 
adjudication.  Before  Paxson,  C.  J.,  Sterrbtt,  Gbeen,  Wil- 
liams, McCoLLUM,  Mitchell  and  Hbydrick,  J  J. 

Adjudication  of  account  of  F.  G.  Dexter,  trustee  under  the 
will  of  William  M.  Elng,  deceased. 

At  the  audit  before  Hanna,  P.  J.,  it  appeared  that  the  tes- 
tator by  his  will  provided  as  follows : 

^^  I  give  devise  and  bequeath  all  my  individual  estate  and 
household  goods  plate  furniture,  pictures  and  stores  the  estate 
and  property  respecting  which  I  have  the  power  of  appoint- 
ment as  aforesaid  both  real  and  personal  to  my  friend  F.  Gt)r- 
don  Dexter  of  Boston  of  the  State  of  Mass.  to  have  and 
to  hold  the  same  to  his  heirs  successors  and  assigns  for- 
ever, but  upon  the  following  usages  and  trusts  conveying  the 
same  viz.  To  hold  and  invest  the  same  according  to  his  best 
judgment  in  safe  and  reliable  property  real  or  personal  to  take 
and  collect  from  time  to  time  the  income  profits  thereof  and  to 
pay  over  the  said  income  and  profits  quarter  yearly  payments 
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to  my  wife  Caroline  E.  J.  King  during  her  life  but  upon  her 
sole  separate  receipt  or  order  in  writing  to  be  from  time  to 
time  and  not  by  anticipation  given  and  at  her  death  to  convey 
and  pay  over  the  same  to  such  person  or  persons  as  she  may 
by  her  last  will  or  writing  in  the  nature  of  a  last  will  convey 
direct  or  appoint  the  same  and  I  hereby  order  and  direct  my 
said  Trustee  to  see  that  none  of  the  income  of  the  trust  fund 
shall  go  or  be  paid  directly  or  indirectly  to  any  of  my  wife's 
collateral  relatives  nor  shall  he  permit  them  to  enter  my  resi- 
dence 315  South  16th  street  Philadelphia.  This  I  enjoin  upon 
him  as  a  solemn  duty  I  making  this  provision  knowing  fuU 
well  by  experience  the  nature  of  their  demands  and  the  yield- 
ing disposition  of  my  wife  who  has  already  suffered  bitterly 
at  their  hands.*' 

The  accountant  claimed  credit  for  certain  payments  made 
to  the  cestui  que  trust  before  any  income  had  actually  been 
received  by  him.  It  appeared  that  most  of  these  payments 
had  been  made  during  a  period  in  which,  by  reason  of  a  con- 
test over  the  will,  no  moneys  whatever  came  into  the  hands 
of  the  trustee.  The  auditing  judge  held  that  these  payments 
were  either  gifts  or  loans  from  the  accountant  to  the  widow, 
and  that  as  anticipation  was  prohibited  by  the  will,  the  ac- 
countant was  not  entitled  to  credit  for  the  amounts  claimed. 
Credit  was  also  refused  for  an  allowance  of  $250  counsel  fee, 
the  judge  holding  that  the  services  had  been  rendered  to  the 
accountant  personally  to  protect  him  from  surcharges  which 
the  auditing  judge  was  compelled  to  make. 

Exceptions  to  the  adjudication  were  sustained  by  the  court. 
Ashman,  J.,  filing  an  opinion  which  was  in  part  as  follows : 

"  That  the  trust  before  us  was  not  valid  as  a  separate  use 
trust  is  demonstrable  ;  the  cestui  que  trust  was  the  wife  of  the 
testator,  and  became  discovert  at  the  moment  of  his  death. 
That  it  was  not  a  spendthrift  trust  is  almost  as  evident.  No 
set  form  of  words,  it  is  true,  is  required  to  create  a  trust  of 
that  character,  yet  the  intent  to  create  must  be  not  merely  dis- 
cernible, but,  as  the  trust  is  an  anomaly  in  the  law,  must  be 
unmistakable:  Girard  Insur.  Co.  v.  Chambers,  46  Pa.  485. 
Can  it  be  said  that  an  unmistakable  intent  to  declare  such  a 
trust  is  found  in  this  will?  There  is  not  a  word  about  cred- 
itors nor  about  debts ;  and  not  a  hint  that  the  beneficiary  was 
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lacking  in  prudence  or  was  addicted  to  extravagance.  The 
sole  thought  of  the  testator  was  to  secure  his  wife  from  the 
solicitations  of  her  collateral  relatives;  and  the  conditions 
which  to  this  end  he  imposed  upon  the  trustee  were  simply  im- 
possible. It  was  impossible  for  the  trustee  to  prevent  those 
relatives  from  entering  the  house  of  the  cestui  que  trust  if  the 
latter  encouraged  their  visits ;  and  it  was  impossible  to  prevent 
them  from  borrowing  or  begging  from  the  cestui  que  trust  the 
income  after  it  had  come  into  her  hands.  Whether,  however, 
they  were  or  were  not  impossible,  we  cannot  add  to  these  con- 
ditions another  which  is  illegal  in  estates  of  inheritance,  and 
looked  upon  with  disfavor  in  others,  because  it  is  in  restraint 
of  alienation.  Our  first  duty  is  to  carry  out  the  intent  of  the 
testator.  We  defeat  that  intention  if  we  allow  the  non  antici- 
patory clause  to  stand,  for  the  reason  that  we  thereby  convert 
a  trust  which  the  testator  aimed  against  certain  relatives,  into 
a  trust  which  he  did  not  contemplate,  against  creditors.  The 
maxims  of  interpretation  are  too  well  settled,  to  permit  such  a 
remodeling  of  the  will  of  a  testator.  If  a  donor  intends  to 
create  a  trust,  but  fails  for  lack  of  right  words,  the  court  may 
not  construe  his  disposition  into  a  gift,  although  the  words 
were  adequate:  Milroy  v.  Lord,  4  De  G.,  F.  &  J.  264.  So 
we  cannot  transmute  an  invalid  trust  against  relations  into  a 
good  trust  against  creditors,  when  it  is  clear  that  the  testator 
intended  the  first  and  did  not  intend  the  second. 

^^  But  aside  from  these  considerations,  the  real  difficulty  in 
the  way  of  exceptant — a  difficulty  which  should  be  removed 
before  she  can  claim  to  be  heard  as  to  the  nature  of  the  trust — 
is  a  practical  one ;  as  to  most  of  the  payments  which  she  seeks 
to  repudiate,  there  has  been  no  anticipation  whatever.  An  an- 
ticipatory payment  of  income  is  a  payment  which  is  made  be- 
fore the  income  is  due.  It  is  not  alleged  that  the  payments  to 
the  exceptant  during  the  two  years  covered  by  the  will  contest 
were  made  before  the  income  had  accrued;  the  objection  is 
that  the}''  were  made  before  it  had  been  reduced  into  possession 
by  the  tixistee.  The  fact  is  overlooked  that  the  trustee  was 
the  legal  owner  of  the  estate  and  of  its  income,  saddled,  of 
course,  with  an  obligation  to  pay  to  the  cestui  que  trust ;  if  he 
paid  in  full  as  the  income  fell  due,  but  before  he  had  himself 
collected  it,  the  only  eflfect  would  be  that  when  the  money 
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come  into  his  custody  it  came  to  him  relieved  of  the  obligation. 
The  cestui  que  trust  had  no  more  right  to  it  than  the  remotest 
stranger. 

^^We  think  that  the  credits  taken  for  payment  of  income 
should  have  been  allowed,  but  without  interest  thereon ;  and 
it  follows  that  the  request  for  $250  coimsel  fees  should  now 
be  gi'anted.  To  this  extent,  the  exceptions  to  the  adjudication 
are  sustained. 

"And  now,  to  wit,  October  26, 1890,  the  court  orders  and  de- 
crees :  1.  That  the  claim  of  the  trustee  in  the  above  estate  for 
the  various  sums  paid  by  him  to  Mrs.  King,  the  tenant  for  life, 
over  and  above  the  income  received  by  him  from  the  estate  de- 
vised in  trust  be  allowed  but  without  interest,  which  said  sums 
amount  in  the  aggregate  to  three  thousand  and  fifty-five  doUaiB 
and  forty  cents  (1^3,065.40)  after  deducting  one  thousand  eight 
hundred  and  ninety-six  dollars  and  thirty-four  cents  ($1,896.34), 
being  the  aggregate  of  the  interest  on  the  sums  paid  by  the 
trustee  until  he  was  recouped  by  receipts  of  income.  2.  That 
the  claim  of  the  trustee  to  the  sum  of  three  thousand  and 
fifty-five  dollars  and  forty  cents  ($3,055.40)  as  against  his  lia- 
bility to  the  cestui  que  trust  for  income  received  be  allowed. 
3.  That  the  trustee  be  allowed  two  hundred  and  fifty  dollars 
($250)  as  the  fee  to  his  counsel  in  the  litigation  growing  out  of 
the  account." 

JErrora  a$signed  by  Caroline  E.  King  were  (1-3)  the  decree, 
quoting  it ;  (7)  in  not  dismissing  exceptions  to  the  adjudica- 
tion. 

Error  assigned  by  F.  G.  Dexter  was  in  refusing  to  allow 
interest  on  the  credits  claimed  and  allowed  to  the  trustee. 

Letoin  W.  Barringer^  J.  C.  Jones  with  him,  for  Caroline  E. 
King. — The  trust  created  by  the  will  was  a  spendthrift  trust : 
Fisher  v.  Taylor,  2  Rawle,  33 ;  Rife  v.  Geyer,  59  Pa.  393 ; 
Vaux  V.  Parke,  7  W.  &  S.  19 ;  Keyser  v.  Mitchell,  67  Pa.  473 ; 
Stambaugh's  Est.,  135  Pa.  585. 

If  the  trust  in  question  be  not  regarded  as  a  spendthrift 
trust,  it  is  submitted  that  the  action  of  the  trustee  in  making 
these  advances  was  a  direct  breach  of  trust  and  a  violation  of 
the  confidence  reposed  in  him  by  the  testator,  and  that,  there- 
fore, he  can  have  no  standing  in  his  efforts  to  recoup  himself 
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out  of  the  accruing  income  even  as  against  the  life  tenant,  the 
recipient  of  the  advances :  Stambaugh's  Elst.,  136  Pa.  685 ; 
Thomas  v.  Price,  46  L.  J.  Ch.  761. 

B.  0.  McMurtrie  for  F.  Gr.  Dexter. — The  cestui  que  trust 
cannot  hold  her  trustee  liable  for  a  breach  of  trust  which  she 
has  requested  and  received  the  benefit  of :  Hill  on  Trustees, 
790. 

There  is  nothing  in  the  will  to  show  an  intention  to  ci'eate  a 
spendthrift  trust:  Gerard  v.  Chambers,  40  Pa.  486  ;  Neale's  Ap^ 
104  Pa.  214. 

Opinion  by  Mb.  Justice  Gbbbn,  February  16, 1892. 

We  are  of  opinion  that  the  learned  court  below  adopted  the 
correct  view  of  the  question  involved  in  the  present  contention. 
It  is  clearly  shown,  in  the  opinion,  that  the  trust  could  not  be 
a  valid  separate  use  trust,  because  the  cestui  que  trust,  who  was 
the  wife  of  the  testator,  became  discovert  at  the  moment  of  her 
husband's  death.  Nor  could  the  trust  be  sustained  as  a  spend- 
thrift trust,  for  lack  of  words  to  create  it,  or  facts  to  sustain  it. 
There  is  no  provision  against  creditors,  nor  any  prohibition  as 
to  incurring  debts.  There  is  a  prohibition  against  the  pay- 
ment of  any  part  of  the  income  to  the  wife's  collateral  rela- 
tions, and  against  their  entering  the  testator's  residence,  but 
that  is  all,  and  such  words,  and  such  a  purpose,  are  not  suflS- 
cient  to  create  a  spendthrift  trust.  The  clause  against  antici- 
pation remains,  but,  as  the  learned  judge  of  the  court  below 
well  put  it,  there  was  no  anticipation,  in  the  strict  meaning  of 
the  word.  When  the  payments  were  made  there  was  no  in- 
come. The  right  to  any  income  was  in  dispute,  and  was  not 
determined  till  the  adjustment  of  the  will  contest  in  Novem- 
ber, 1882.  In  the  meantime,  the  trustee  had  paid  to  the  cestui 
que  trust  sums  of  money  which,  being  added  to  other  income 
payments,  exceeded,  in  the  whole,  the  income  received,  by  the 
sum  of  $8,066.40,  and  this  the  trustee  claimed  as  against  his 
liability  for  income  received,  with  interest.  The  claim  of  in- 
terest was  properly  rejected,  but  the  principal  of  the  payments 
was  allowed  out  of  income  for  which  the  trustee  was  liable  to 
account.  The  cestui  que  trust  had  actually  received  the  pay- 
ments made  in  perfect  good  faith  by  the  trustee,  and  she  was 
as  much  in  fault,  in  violating  the  clause  against  anticipation, 
as  the  trustee  was  in  making  the  payments.     She  has,  there- 
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fore,  no  equity  to  be  heard  against  her  own  wrongdoing,  and 
we  regard  her  as  estopped  from  saying  she  had  no  right  to  re- 
ceive the  money  on  account  of  the  clause  against  anticipation. 
The  income,  when  received,  was  here  absolutely.  She  could 
pay  debts  with  it,  or  give  it  away,  or  do  anything  she  pleased 
with  it.  It  would  be  strange,  indeed,  if  she,  having  received 
it  from  the  tnistee  in  advance  of  the  time  when  she  could  have 
compelled  its  payment,  because  it  was  not  yet  received  by  him, 
could  be  permitted  to  say  she  had  no  right  to  receive  it,  under 
the  will,  at  the  time  when  she  did  receive  it,  and  thus  assert  her 
own  wrong,  not  to  prevent,  but  to  perpetrate,  a  gross  injus- 
tice. We  will  not  permit  it.  Stambaugh's  Est.,  135  Pa.  685, 
so  much  relied  upon  by  the  appellant,  was  a  contest  over  the 
diversion  of  a  part  of  the  corpus  of  the  trust,  which,  of  course, 
could  not  be  done  with  or  without  the  consent  of  the  cestui 
que  trust.  But  that  is  not  the  question  here.  As  we  under- 
stand the  case,  the  question  is,  has  the  cestui  que  trust  received 
from  the  trustee  the  whole  amount  of  the  income  which  she  was 
entitled  to  receive  under  her  husband's  will  ?  That  she  has  re- 
ceived it,  in  pomt  of  fact,  cannot  be  disputed,  under  the  find- 
ings of  the  court  below.  Can  she  be  permitted  to  say,  in  a 
court  of  justice,  that  she  did  not  receive  the  whole  of  it,  be- 
cause at  the  time  she  did  receive  a  part  of  it  her  trustee,  who 
paid  it  to  her,  had  not  himself  received  it  ?  We  think  not,  and 
we  agree  with  the  learned  court  below  in  so  holding.  The  Eng- 
lish cases  cited  for  the  appellant  are  not  upon  the  same,  or  simi- 
lar facts  as  the  present,  and  do  not  raise  the  same  question. 

The  allowance  of  the  counsel  fee  was  proper,  in  view  of  the 
result  of  the  contention,  as  it  is  now. 

Decree  aflBrmed. 

dextbr's  appeal. 

The  only  question  raised  on  this  appeal  is  the  right  of  the 
trustees  to  have  interest  on  the  sums  paid  to  the  cestui  que 
trust  in  advance  of  funds  in  his  hands.  We  think,  as  the 
money  was  paid  without  express  authority  under  the  will, 
there  is  no  right  to  have  interest,  as  upon  a  debt  due.  In  the 
rijsence  of  contract,  interest  is  damage  for  the  unjust  detention 
of  money,  and  nothing  of  that  kind  can  be  predicated  of  the 
facts  in  this  case. 

Decree  affirmed. 
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Malone  et  al.,  Appellants,  v.  PhUadelphia. 

^}  S  [Marked  to  be  reported.] 

Power  of  municipal  officers  to  vary  contracts — Extension  of  time. 

Ad  officer  of  a  municipality  cannot  bind  his  principal  beyond  the  scope 
of  his  authority,  nor  within  it  except  in  strict  conformity  tiierewith;  and 
not  only  the  extent,  but  the  manner  of  the  execution  of  the  authority,  must 
have  been  such,  and  only  such,  as  the  authority  conferred  warranted. 

Where  a  municipal  contract  permits  the  chief  engineer  of  the  city,  upon 
written  notice  from  the  conti*actor,  to  make  an  extension  of  time  in  writ- 
ing, a  yerbal  extension  for  an  indefinite  period  is  insufficient  to  bond  the 
city. 

Variations  in  municipal  contracts — Act  of  June  1,  1885. 

As  the  act  of  June  1, 1885,  requires  that  all  municipal  contracts  shall  be 
in  writing,  all  variations  of  such  contracts  must  also  be  in  writing. 

Liquidated  damages — Contracts, 

A  stipulation  in  a  contract  for  the  payment  by  the>contractors  of  $50  for 
each  day  that  they  should  be  in  default  will  be  considered  on  breach  of 
the  contract  as  liquidated  damages,  whenever  the  damages  are  uncertain 
and  incapable  of  being  ascertained  by  any  satisfactory  rule. 

Argued  Jan.  8, 1892.  Appeal,  No.  422,  Jan.  T.,  1891,  by 
plaintifEs,  R.  A.  Malone  &  Sons,  from  judgment  of  G.  P.  No.  1 
of  Phila.  Co.,  Dec.  T.,  1888,  No.  346,  on  verdict  for  defendant. 
Before  Paxson,  C.  J.,  Sterbbtt,  Gbebn,  MoCollum,  Mitoh- 
BLL  and  Heydbigk,  JJ. 

Assumpsit  on  a  municipal  contract. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Allison,  P.  J.,  charged  in  part  as  follows : 

"  This,  ...  in  my  judgment,  is  to  be  regarded  as  an  agree- 
ment for  liquidated  damages,  fixed,  set,  liquidated  damages, 
and  not  as  a  penalty,  and  simply  to  recover  the  actual  damages 
sustained,  and  no  more  than  the  damages  which  have  been 
shown  to  have  existed. 

"  I  do  not  know  of  anything  else  to  go  to  the  jury  under 
this  evidence,  and  there  is  nothing  in  the  whole  case  as  pre- 
sented which  would  lead  the  jury  in  arriving  at  the  conclusion 
that  there  was  such  an  extension  in  terms,  or  at  least  such  an 
extension  of  time  as  the  contract  calls  for ;  and  that  upon  the 
question  of  damages  these  are  to  be  regarded  as  liquidated 
damages  and  not  as  a  penalty,  and,  therefore,  I  say  to  you  that 
you  find  a  verdict  for  the  defendant."  [3] 
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The  plaiutiff  presented  the  following  points : 

1.  That  as  the  chief  engineer  did  not  in  his  extension  ex- 
tend the  time  of  completion  to  a  certain  date  from  which  the 
damages  for  delay  shall  begin  to  run,  the  power  of  the  chief 
engineer  to  make  any  deduction  by  force  of  the  provision  in 
this  clause  of  the  contract  was  lost,  and  as  there  is  no  other 
provision  in  the  contract  vesting  any  power  to  determine  dam- 
ages for  delay  the  same  must  be  proven  before  that  can  be 
made.    A.  Refused.  [1] 

2.  If  the  jury  believe  that  the  plaintiff  did  the  work  under 
the  assurance  that  the  time  clause  of  the  contract  would  not 
be  enforced,  there  was  no  authority  in  the  chief  engineer  to 
make  the  deduction  of  $3,100  in  the  final  estimate.  A.  Re- 
fused. [2] 

ErrorB  assigned  were  (1-8)  instructions  as  above. 

David  W.  Sellers^  for  appellants. — All  evidence  of  waiver 
arising  from  the  conduct  of  the  parties  was  excluded  from  the 
consideratipn  of  the  jury. 

Though  it  be  argued  that  the  sum  provided  for  in  case  of 
default  shall  be  considered  '^  not  as  a  penalty,  but  as  liquidated 
damages,"  yet  it  is  a  question  for  the  court  to  determine  from 
the  character  of  the  agreement:  Shreve  v.  Brereton,  51  Pa. 
176  ;  Mai-ch  v.  AUabough,  103  Pa.  336;  Clements  v.  Railroad 
Co.,  132  Pa.  445. 

The  law  does  not  favor  a  forfeiture :  Lauman  v.  Young,  31 
Pa.  307. 

Abraham  M,  Beitler  and  Charles  B.  McMichael^  with  them 
Charles  F.  Warwick^  for  the  appellee. — There  was  nothing  in 
the  evidence  to  prove  that  the  plaintiffs  did  the  work  under 
the  contract  upon  the  assurance  that  the  time  clause  would  be 
waived. 

By  reason  of  the  delay  the  city  lost  interest,  insurance,  cost 
of  maintenance,  watchmen,  etc.  The  right  to  retain  the  sum 
of  $50  as  " liquidated  damages  "  would  therefore  seem  clear: 
Addison  on  Contracts,  3999 ;  Bouvier's  Law  Diet.,  tit.  "Liqui- 
dated Damages ; "  Mathews  v.  Sharp,  99  Pa.  560 ;  Marsh  v. 
Allabough,  103  Pa.  341 ;  Shreve  v.  Brereton,  51  Pa.  175 :  Coal 
Co.  V.  Schultz,  71  Pa.  180;  Bigony  v.  Tyson,  75  Pa.  157; 
Gillis  V.  Hall,  7  PhUa.  422;  Streeper  v.  Williams,  48  Pa.  450; 
Vol.  oxlvii — 27 
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Westerman  v.  Means,  12  Pa.  97 ;  2  Greenleaf  on  Evidence, 
§268. 

Opinion  by  Mb.  Justice  Hbydbiok,  February  22, 1892. 

The  contract  upon  which  the  plaintiffs  declared  was  for  the 
erection  of  a  bridge  over  the  Schuylkill  river  at  Market  street 
It  contained  a  covenant  on  the  part  of  the  plaintiffs  that  they 
would  complete  the  bridge  within  twelve  months  from  the 
date  of  notice  to  commence  work ;  and  that,  if,  for  any  reason 
-except  for  the  written  consent  of  the  chief  engineer  and  sur- 
veyor, as  therein  provided,  the  completion  of  the  work  should 
be  delayed  beyond  that  period,  they  would  pay  the  city,  as 
liquidated  damages,  and  not  as  a  penalty,  the  sum  of  $50  for 
each  and  every  day  during  which  the  work  should  be  so  delay- 
ed. The  delegation  of  authority  to  give  the  "  written  consent " 
which  should  relieve  the  contractors  from  the  payment  of 
damages  for  delay  was  in  the  following  words:  "The  chief 
engineer  and  surveyor,  upon  written  notice  from  the  parties 
of  the  second  part  (the  plaintiffs)  of  the  existence  of  causes 
over  which  they  have  no  control,  which  must  delay  the  com- 
pletion of  the  work,  may  extend  the  period  of  its  completion, 
and,  in  such  case,  the  damages  for  delay  shall  begin  to  run 
from  the  period  to  which  the  date  of  completion  shall  have 
been  extended."  The  contract  was  dated  June  15,  1886 ;  no- 
tice to  commence  work  under  it  was  given  Sept.  7,  1886,  and 
the  bridge  was  not  completed  until  Feb.  25,  1888,  171  'days 
after  the  time  limited  for  such  completion.  By  another  clause 
of  the  contract  it  was  provided  that,  thirty  days  after  completion 
of  the  work,  the  chief  engineer  and  surveyor  should  "  make  a 
final  estimate,  including  all  legal  and  equitable  deductions" 
from  the  contract  price.  That  oflScer  was  of  opinion  that  the 
neglect  of  the  city  to  give  the  contractors  notice  to  commence 
work  in  time  to  get  the  stone  required  for  the  masonry  quar- 
ried and  delivered  before  winter  set  in,  furnished  a  valid  rea- 
son for  an  extension  of  the  time  for  completion  until  Dec.  15, 
1887,  but  not  for  any  longer  period.  He  accordingly  charged 
them  for  sixty-two  days'  delay  after  that  date,  at  the  rate  of 
$50  per  day,  amounting  to  $3,100.  That  sum  being  withheld 
by  the  city,  the  contractors  brought  this  suit  for  the  recovery 
thereof. 
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Upon  the  trial  the  plaintiffs  gave  in  evidence  the  contract, 
and  one  of  them  testified  as  follows :  ^^  I  called  on  Mr.  Smedley 
(the  chief  engineer  and  surveyor)  about  the  time  the  notice  to 
commence  work  was  given,  and  told  him  I  could  not  complete 
the  work  within  twelve  months,  as  though  I  had  the  work  from 
June.  He  said  he  knew  that;  that  I  need  not  regard  that,  as 
he  would  not  hold  me  to  it.  He  did  not  fix  a  time  at  which 
the  bridge  should  be  completed.  He  said  if  the  work  was  com- 
pleted as  rapidly  as  we  could  do  it,  I  need  apprehend  no  difiB- 
culty  as  to  an  extension  of  time."  They  also  gave  in  evidence 
a  letter,  dated  Jan.  22,  1887,  addressed  by  them  to  the  chief 
engineer  and  surveyor,  in  which,  after  referring  to  the  diflB- 
cultj'  of  getting  stone  from  the  east  in  time  to  complete  the 
bridge  according  to  contract,  they  said :  "  We  deem  it  our  duty 
to  notify  you  that  it  will  be  impossible  for  us  to  complete  our 
contract  on  time,  without  great  loss,  which  otherwise  would  not 
have  occurred.  In  view  of  these  facts,  we  would  suggest  that 
a  part  of  the  stone  be  taken  from  granite  quarries  nearer  home 
to  enable  us  to  fulfill  the  conditions  of  our  contract  with  as  little 
loss  as  possible."  Other  evidence  was  given  tending  to  show 
that  the  plaintiffs  did  their  work  under  an  assurance  from  the 
chief  engineer  and  surveyor  that  the  time  clause  in  the  contract 
would  not  be  enforced.  Upon  this  evidence  the  court  below 
directed  a  verdict  for  the  defendant,  and  this  direction  is  assign- 
ed for  error  on  the  ground  that  the  evidence  would  have  justi* 
fied  a  finding  that  the  time  for  the  completion  of  the  bridge 
had  been  indefinitely  extended,  and  thereby  the  time  clause  of 
the  contract  waived ;  and  upon  the  further  ground,  that  the 
stipulation  for  the  payment  by  the  contractors  of  "  the  sum  of 
950  per  day,  for  each  and  every  day  during  which  the  work 
should  be  delayed  "  beyond  the  time  limited  for  its  completion, 
was  in  the  nature  of  a  penalty,  and,  as  no  damages  h^d  been 
proved,  no  deduction  could  be  made  from  the  contract  price. 

It  may  be  conceded,  that  if  the  time  for  completion  of  the 
bridge  was  indefinitely  extended,  or  if  the  time  clause  of  the 
contract  was  waived,^  the  power  of  the  chief  engineer  and  sur- 
veyor to  make  any  deduction  whatever,  on  account  of  delay, 
was  gone.  But,  assuming  that  all  of  the  plaintiffs  evidence 
was  true,  was  the  time  extended,  or  the  time  clause  waived? 
Assuredly  one  or  the  other  was  done,  if  it  was  in  the  power  of 
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the  chief  engineer  and  surveyor  to  vary  the  terms  of  the  con- 
tract by  any  oral  promise  or  agreement.  But  that  officer  was 
a  subordinate  agent  of  the  city.  His  powers,  as  such  agent, 
were  limited  by  the  terms  in  which  they  were  conferred.  He 
could  not  bind  his  principal  beyond  the  scope  of  his  authority, 
nor  within  it  except  in  strict  conformity  therewith.  And  not 
only  the  extent,  but  the  manner  of  the  execution  of  the  author- 
ity must  have  been  such,  and  only  such,  as  the  authority  con- 
ferred warranted.  These  are  elementary  principles,  and  if 
authority  for  their  application  to  cases  like  the  present  be  need- 
ed, it  may  be  found  in  Baring  v.  Peirce,  6  W.  &  S.  548 ;  Head 
V.  Ins.  Co.,  117  Cr.  127 ;  Slifer  v.  Beates,  9  S.  &  R.  166 ; 
and  Mackay  v.  Moore,  Dud.  94. 

Recurring  to  the  clause  of  the  contract  under  which  alone 
the  chief  engineer  and  surveyor  had  authority  to  extend  the 
time  for  the  completion  of  the  bridge,  we  shall  see  that  nothing 
like  a  strict  pursuance  of  that  authority  was  shown.  The 
power  of  the  engineer  could  be  called  into  exercise  only  by  a 
written  notice  from  the  contractors  of  the  existence  of  causes 
over  which  they  had  no  control,  which  must  delay  the  com- 
pletion of  the  work.  The  letter  of  Jan.  22,  1887,  falls  short 
of  such  notice. 

But,  if  we  were  to  treat  it  as  sufficient  to  call  into  exercise 
the  powers  of  the  engineer,  there  is  yet  this  insuperable  diffi- 
culty in  the  way  of  the  plaintifiTs  contention,  that  the  exten- 
sion of  time,  which  the  engineer  was  authorized  to  grant,  was 
required  to  be  in  writing,  and  for  a  definite  period.  It  is  not, 
indeed,  said  in  terms  that  any  extension  of  time  that  might 
be  granted  must  be  for  a  definite  period,  but  that  is  clearly  im- 
plied. 

There  is,  moreover,  back  of  the  contiuct,  a  limitation  upon 
the  powers  of  the  chief  engineer  and  surveyor,  which  no  con- 
struction that  may  be  put  upon  the  terms  in  which  they  were 
delegated  can  aflfect.  By  article  xrv  of  the  act  of  June  1, 1885, 
P.  L.  37,  it  is  provided,  that  "  all  contracts,  relating  to  city 
affairs,  shall  be  in  writing,  signed  and  executed  in  the  name 
of  the  city  ....  No  contract  shall  be  entered  into  or  ex- 
ecuted directly  by  the  city  councils,  or  their  committees,  but 
some  officer  shall  be  designated  by  ordinance  to  enter  into  and 
execute  the  same."     This  section  is  mandatory,  and  therefore 
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no  contract  can  be  made  by  the  city  otherwise  than  in  writing. 
But  it  would  be  vain  to  put  such  prohibition  upon  the  city 
government  if,  when  executing  a  contract  with  all  the  required 
solemnities,  it  could  delegate  to  a  subordinate  authority  to 
waive  or  vary  its  terms  by  oral  agreements  or  loose  conversa- 
tions. In  case  of  such  parol  alteration,  if  effectual,  the  contract 
would  not"  be  in  writing  "  as  required  by  the  statute. 

The  leai-ned  court  below  was  clearly  right  in  holding  that  the 
stipulation  for  the  payment  by  the  contractors  of  ^0  for  each  day 
that  they  should  be  in  default  was  intended  to  furnish  a  meas 
ure  of  damages.  The  measure  suggested  by  the  learned  coun- 
sel for  the  plaintiffs  would  produce  but  a  small  fraction  of  the 
amount  stipulated  for  in  the  contract,  and,  therefore,  if  correct, 
would  indicate  that  the  stipulation  was,  and  must  have  been 
intended  to  be,  penal.  But  it  ignoi-es  the  fact  which  alone 
could  justify  the  municipal  authorities  in  entering  into  the  con- 
tract, and  therefore  must  be  assumed,  namely,  that  the  public 
convenience  required  the  erection  of  the  bridge,  and  that  the 
loss  resulting  to  the  public  from  the  want  of  it  would  amount 
to  more  than  the  cost  of  construction  and  maintenance.  The 
interest  on  so  much  of  the  contract  price,  $271,000,  as  might 
be  paid  to  the  contractors  by  the  time  they  should  become  in 
default,  would  amount  to  a  considerable  part  of  ISO  per  day, 
and  would  clearly  be  an  element  of  damages,  as  the  city  would 
be  paying  that  much  interest  without  having  the  use  of  the 
bridge  as  an  equivalent.  But  how  much  more  than  the  interest 
upon  the  cost  of  construction  the  public  inconvenience  would 
amount  to  in  dollars  and  cents  it  would  be  difficult,  not  to  say 
impossible,  to  estimate.  This  difficulty  brings  the  stipulation 
within  the  well  settled  rule  that  it  will  be  inferred  that  parties 
intended  a  sum  agreed  to  be  paid  upon  breach  of  a  contract  as 
liquidated  damages,  whenever  the  damages  are  uncertain  and 
not  capable  of  being  ascertained  by  any  satisfactory  rule. 

The  judgment  is  affirmed. 
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[Marked  to  be  reported.] 

Banks  and  banking — Capital  stock  as  a  trust  fund. 

The  capital  stock  of  a  bank  is  a  trust  fund  for  the  payment  of  its  debts, 
and  the  claim  of  its  shareholders  upon  the  fund  are  subordinate  to  the 
claims  of  its  creditors.  A  purchase  by  an  insolvent  bank  of  its  own  stock 
is  therefore  invalid  as  to  its  creditors,  and  the  seller^s  rights  to  the  assets 
as  against  creditors  is  no  greater  than  a  shareholder's. 

Sale  of  its  own  stock  to  harik  by  director, 

A  director  of  an  insolvent  bank,  having  become  aware  of  the  ansoond 
condition  of  the  bank,  threatened  to  resign  as  director  and  sell  his  stock  at 
public  auction.  The  president  of  the  bank  induced  him  to  refrain  from 
selling  the  stock  at  auction,  and  an  arrangement  was  made  by  which  the 
director  delivered  the  stock  to  the  president  and  received  for  it  interest- 
bearing  obligations  of  the  bank.  No  person  was  named  as  the  purchaser 
of  the  stock.  Held,  that  the  vendor  was  affected  with  constructive  notice 
of  the  fact  that  the  bank  was  the  purchaser  of  the  stock  and  also  witii  the 
fact  that  the  bank  was  insolvent  at  the  time  of  the  sale. 

In  such  a  case  the  vendor  cannot  claim  a  dividend  in  the  distribution  of 
the  bank's  assets  to  the  detriment  of  other  creditors. 

Trusts  and  trustees — Investment  in  stock  of  insolvent  bayik. 

An  executor  with  the  knowledge  and  acquiescence  of  one  of  the  otiier 
executoi*s  bought  from  himself  with  moneys  of  the  estate  the  stock  of  a 
bank  of  which  he  was  president.  The  third  executor  was  life  tenant  of 
the  estate,  and  had  actual  or  constructive  notice  of  the  sale.  Five  days 
before  the  suspension  of  the  bank,  forty  shares  of  the  stock  held  by  the 
trust  estate  were  sold  to  the  bank  at  par,  and  a  certificate  of  deposit  for 
the  price  was  issued  to  the  life  tenant.  Held,  that  the  estate  in  the  distri- 
bution of  the  assets  of  the  bank  had  only  the  ngbts  of  a  shareholder,  and 
could  claim  no  dividend  as  against  creditors. 

Argued  April  1, 1891.  Appeab,  No.  138, 155  and  192,  Jan. 
T.,  1891,  by  John  S.  Stevens,  John  P.  McGrath  and  Mary  A. 
Steward  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1887, 
No.  874,  dismissing  exceptions  to  report  of  auditor.  Before 
Stbbrbtt,  Green,  Williams,  McCollum  and  Mitchell,  J  J. 

On  Feb.  8, 1888,  J.  Warner  Goheen  was  appointed  auditor  to 
distribute  the  assigned  estate  of  the  Columbian  Bank.  From 
the  report  of  the  auditor  it  appeared  that  John  S.  Stevens  was 
director  and  vice  president  of  the  Columbian  Bank.  Becom- 
ing dissatisfied  with  the  management  of  the  bank  and  aware  of 
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its  unsound  condition,  on  Sept.  10, 1886,  he  resigned  from  both 
offices.     The  auditor  further  reported : 

"At  the  time  he  delivered  his  letter  of  resignation  he  in- 
formed the  president  that  he  would  also  sell  out  his  stock. 
Mr.  Stevens  gave  as  his  reason  for  desiring  to  sell  that  he  did 
not  wish  to  have  so  much  money  invested  in  an  institution  in 
which  he  did  not  oversee  the  management. 

"  Mr.  Phillips,  the  president  of  the  bank,  ui*ged  him  to  do 
nothing  rashly,  as  the  fact  of  his  selling  his  stock  might  possi- 
bly affect  the  credit  of  the  bank,  and  told  him  that  there  were 
parties  in  New  York  who  desired  to  invest  $80,000  in  the  bank, 
and  that  he  would  see  that  his  stock  was  disposed  of  to  them. 

"  Sale  of  the  stock  was  afterwards  frequently  urged  by  Mr. 
Stevens,  and  in  the  latter  part  of  the  year,  possibly  as  early  as 
November,  he  notified  the  president  that  he  would  put  the 
stock  up  for  sale  at  Thomas'  auction. 

**  He  was  then  informed  that  the  party  formerly  referred  to 
had  $7,000  deposited  at  the  bank  and  hoped  soon  to  have  the 
balance,  and  that  the  transaction  would  soon  be  completed. 

"  Mr.  Stevens  was  subsequently  confined  to  his  house  by  sick- 
ness, during  which  time  Mr.  Steward,  the  cashier,  called  to  see 
him,  *'  and  asked  if  he  would  be  willing  to  accept,  in  pay- 
ment for  his  stock,  certificates  of  deposit,  payable  monthly  with 
three  per  cent  interest.  He  told  him  he  would,  and  he  trans- 
ferred the  stock  and  received  these  certificates  of  deposit.' 

"  The  transfer  of  the  stock  was  made  by  Mr.  Stevens  by  sign- 
ing the  power  of  attorney  upon  the  back  of  certificate  in  blank, 
with  neither  the  name  of  the  transferee  or  date  of  transfer 
filled  in,  and  delivering  the  same  to  John  W.  Steward,  cashier 
of  the  bank. 

"Mr.  Stevens  testified  that  he  understood  (but  frotn  what 
source  nor  upon  what  grounds  does  not  appear,  unless  from 
the  statement  made  some  time  prior  thereto  in  reference  to  a 
New  York  party  as  a  contemplated  purchaser  of  the  stock)  ' 
that  the  purchaser  was  the  New  York  party,  and  was  either 
Mr.  Ives  or  Mr.  Stayner. 

**  There  was  nothing  passed  between  Mr.  Stevens  and  Mr. 
Steward,  as  respects  the  purchaser,  except  as  contained  in 
Steward's  inquiry  if  he  would  accept  certificates  of  deposit  in 
payment  for  the  stock.  Steward's  name  was  afterward  inserted 
as  the  transferee. 
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"  A  certificate  was  on  January  4, 1889,  issued  to  John  W. 
Steward  for  the  one  hundred  shares  transferred  by  Mr.  Stev- 
ens, and  with  this  certificate  pinned  to  his  own  promissory 
note  for  $10,000,  dated  January  3,  1887,  and  payable  one  year 
after  date,  '  with  interest  at  such  rate  as  shaU  be  equal  to  the 
dividend  declared  on  Columbian  Bank  stock  for  the  year  1887,' 
he  discounted  same  at  the  bank,  and  $10,000,  the  full  amount 
or  the  note,  discount  not  being  deducted  as  customary  in  ad- 
vance, were  passed  to  his  credit. 

"Steward  then  drew  his  check  upon  this  account  for  the  same 
sum  of  $10,000,  in  favor  of  the  bank,  in  payment  for  ten  cer- 
tificates of  deposit  for  $1,000  each,  which  were  at  the  same 
time  issued  by  the  bank  to  Mr.  Stevens,  and  payable  respec- 
tively two,  three,  four,  five,  six,  seven,  eight,  nine,  ten  and 
eleven  months  after  date." 

Mr.  Stevens  claimed  payment  of  the  certificates  of  deposit. 
His  claim  was  objected  to : 

1.  That  the  bank  at  the  time  of  the  sale  of  his  stock  was 
insolvent. 

2.  That  the  sale  was  not  to  Steward,  the  cashier,  as  an  indi- 
vidual, but  as  a  sale  to  the  bank  itself,  a  purchase  which  it  was 
incompetent  to  make. 

3.  That  Mr.  Stevens,  whether  he  had  actual  knowledge  of 
these  facts  or  not,  was  chargeable  with  full  notice  of  them,  and 
that  for  these  reasons  he  cannot  be  allowed  to  part  with  his 
stock  and  come  into  competition  with  his  own  creditors  in  the 
distribution  of  the  assets  of  the  bank. 

The  auditor  sustained  the  objections  and  disallowed  the 
claim. 

John  P.  McGrath  who  was  also  a  director  of  the  bank  claimed 
payment  of  a  certificate  of  deposit.  The  auditor  reported  upon 
this  claim  as  follows : 

"  Mr.  McGrath's  claim  is  upon  a  certificate  of  deposit  for 
$2,200,  dated  January  18,  1887,  payable  one  year  after  date 
with  interest  at  tiiree  per  cent. 

"  This  certificate  was  given  on  that  date  in  exchange  for 
twenty-two  shares  of  stock  of  the  bank  sold  on  that  day  by  Mr. 
McGrath  to  the  bank. 

"  He  was,  at  the  time,  one  of  the  directors  of  the  bank.  He 
had  advertised  his  stock  at  Thomas  &  Sons'  auction  sale.     He 
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had  prior  thereto  requested  Mr.  Bedford,  the  assistant  cashier, 
to  have  Mr.  Phillips,  the  president,  relieve  him  of  the  stock. 

"  While  it  was  advertised  at  Thomas',  Mr.  Phillips  asked  him 
(Mr.  McGrath)  if  he  would  take  a  certificate  of  deposit,  pay- 
able in  one  year,  for  it,  Phillips  stating  that  it  would  be  a  favor 
to  him.  Mr.  McGrath  '  didn't  want  to  be  too  exacting,'  and 
agreed  to  do  so.  The  sale  was  directly  to  the  bank,  with  nobody 
connected  with  the  transaction  but  himself  and  the  president. 
The  market  price  for  the  stock  at  the  time  of  the  transfer  was 
par. 

"  That  Mr.  McGrath  did  not  actually  know  of  the  insolvency 
of  the  bank  and  did  not  sell  for  the  purpose  of  evading  his  re- 
sponsibility under  the  charter,  is  manifestly  clear  from  the  fact 
that  at  a  subsequent  date  he  became  possessed  (whether  for 
money  or  in  exchange  can  be  of  no  moment)  of  ten  shares  of 
the  same  stock.  Of  course,  his  liability  on  ten  shares  would 
not  be  as  great  as  on  twenty-two,  but  if  he  had  gone  out  once 
to  escape  liability  he  would  not  have  come  back  again,  if  only 
for  half  that  much. 

^^  It  also  appeal's  that  the  bank  subsequently  sold  two  of  these 
shares  for  a  valuable  consideration  to  a  third  paity,  and  that 
the  other  twenty  shares  were,  by  direction  of  the  president, 
transfeixed  without  consideration  to  another  person  for  the 
purpose  of  enabling  him  to  act  temporarily  as  vice  president 
in  the  president's  absence.  When  this  purpose  was  subserved 
they  were  returned  to  the  bank. 

"  The  auditor  is  unable,  however,  to  see  that  these  matters 
affoi'd  Mr.  McGrath  any  very  material  help.  His  case  is  gov- 
erned by  the  same  principles  that  control  Mr.  Stevens'." 

Mary  A.  Steward,  executrix,  claimed  $4,000,  on  a  certificate 
of  deposit. 

The  auditor  reported  on  this  claim  as  follows : 

"  John  Steward,  Jr.,  by  his  last  will,  dated  September  13, 
1878,  and  duly  proved  and  registered  at  Philadelphia,  in  Will 
Book,  No.  202,  page  214,  bequeathed  and  devised  all  his  per- 
sonalty and  realty  to  his  wife,  Mary  Ann  Steward,  for  life,  and 
directed  his  executors  upon  her  death  to  sell  the  same  and 
divide  the  proceeds  equally  among  Ins  eight  childi'en,  and  ap- 
pointed his  wife,  John  S.  Stevens,  and  Charles  Phillips,  his 
executors,  authorizing  them,  during  his  wife's  life,  to  convert 
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his  realty  and  personalty  and  invest  the  proceeds  in  other  real 
property  and  good  securities,  when  circumstances  required  it, 
provided  that  a  majority  of  them,  in  case  all  were  living,  or 
both,  if  only  two,  or  his  wife  alone,  if  she  alone  were  living, 
should  deem  it  for  the  best  interests  of  his  estate,  the  re- 
investments to  be  held  and  enjoyed  by  his  wife  for  life  as  afore- 
said. '  Letters  testamentary  were  duly  issued  thereon  to  said 
executors. 

'^  Charles  Phillips  had,  about  a  month  prior  to  January,  1882, 
organized  the  Columbian  Loan  Association  and  Savings  Fund, 
an  unincorporated  joint  association  of  persons  holding  shares 
therein  for  money  subscribed  under  its  articles  signed  by  its 
respective  members,  and  the  association  carried  on  a  loan, 
banking  and  savings  fund  business. 

"About  March  1, 1883,  there  was  outstanding  $100,000  of 
capital  of  said  association  in  shares  of  $10  each,  of  which 
Charles  Phillips  had  in  his  own  name  a  controlling  part,  and 
the  association  held  the  assets  hereinafter  mentioned. 

"  Charles  Phillips,  about  that  time,  to  acquire  the  charter  of 
the  Columbian  Bank  under  which  to  continue  business  of  the 
said  association,  for  about  $1,900  bought  the  outstanding  shares 
of  the  capital  stock  of  said  bank,  the  par  of  which  was  $100 
per  share,  and  obtained  the  other  shareholders  of  the  associa- 
tion with  himself  to  take  one  share  of  the  bank  stock,  for  each 
ten  shares  in  the  association,  and  the  association  transferred 
all  its  assets,  subject  to  the  payment  of  its  liabilities,  to  the 
bank,  which  accepted  the  same  March  1, 1883. 

"  Phillips  was  president  of  both  the  said  association  and  bank, 
and  in  making  said  transfer  the  shareholders  of  the  association 
transferred  their  shares  therein  to  him,  and  shares  of  the  capi- 
tal stock  of  the  said  bank  were  issued  to  him  in  bulk  for  trans- 
fer by  him  to  the  parties  interested.  Seventeen  shares  of  the 
capital  stock  of  the  said  bank  thus  issued  to  htm  were,  March  1, 
1883,  transferred  by  him  to  his  own  name  as  executor  of  said 
estate.  Four  hundred  shares  of  said  association  were  in  the 
name  of  Chas.  Phillips,  executor  of  said  estate,  and,  therefor, 
March  1, 1883, 40  other  shares  of  the  capital  stock  of  said  bank 
were  issued  to  him  as  executor  of  said  estate. 

"Eighteen  other  shares  of  the  capital  stock  of  said  bank 
were  issued  to  Charles  Phillips  on  account  of  180  other  shares 
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of  the  said  assooiatioii  in  his  name,  and  October  13, 1883,  were 
transferred  by  him  to  his  own  name  as  executor  of  said  estate. 
"  January  29, 1884,  Charles  Phillips  paid  with  the  moneys  of 
the  said  estate  $1,000  to  the  said  bank,  and  therefor  had  issued 
to  him  10  shares  of  the  capital  stock,  5  of  which  shares  were 
afterwards  transferred  by  him  to  his  own  name  as  executor  of 
said  estate. 

"  July  21, 1887,  he  transferred  40  of  the  said  shares  of  capital 
stock  of  the  said  bank  in  his  name  as  executor  of  said  estate 
to  himself  individually,  and  caused  a  certificate  therefor  to  be 
issued  by  the  said  bank  to  himself  individually,  and  July  22, 
1887,  gave  his  own  note  for  $4,000,  with  that  certificate,  to  the 
said  bank,  which  then  discounted  the  same  and  passed  the  pro- 
ceeds thereof  to  his  credit  on  its  books,  making  his  total  credit 
then  $4,196.12. 

"  July  23,  1887,  he  gave  his  check  for  $4,000  of  that  credit 
to  the  said  bank  in  payment  for  a  certificate  of  deposit  of  which 
the  following  is  a  copy : 

THE  COLUMBIAN  BANK, 

No.  433  Chestnut  Street. 
No.  4056.  Philadelphia,  July  22, 1887. 

This  Cebtifies  that  Mary  A.  Steward,  Executrix,  has  de- 
posited four  thousand  dollars  in  this  bank,  to  the  credit  of 
Estate  of  John  Steward,  Jr.,  dec'd,  payable  to  her  order,  one 
year  after  date  with  interest  at  five  per  cent,  per  annum,  at 
Philadelphia  Office  of  bank,  upon  surrender  of  this  Certificate^ 
which  must  be  signed  by  the  President  and  the  Cashier. 
f4,000.— Entered  in  C.  D.  B.,  Vol.  p. 

Rec'g  Teller. 
Registered  in  C.  D.  B.,  Vol.  II.,  p.  180. 

S.  Accountant. 
Charles  Phillips, 

President. 
John  W.  Steward, 
Cashier. 
which  he  then  gave  with  other  securities  and  papers  of  the  said 
estate  to  N.  Harper  Steward  for  Mary  Ann  Steward. 

"  No  money  was  at  this  time  deposited  by  Phillips  or  any 
one  else  in  payment  for  this  certificate.  His  said  note  and 
certificate  for  40  shares  of  capital  stock  are  in  the  possession 
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of  the  assignees  of  the  said  bank,  which  failed  July  29,  1887 ; 
and  the  note  was  inventoried  and  appraised  among  the  '^  Bills 
Receivable  Bad." 

*'  Charles  Phillips,  one  of  the  said  executors,  received  of  the 
moneys  belonging  to  said  estate,  in  December,  1881,  about 
$28,000,  in  settlement  of  the  decedent's  interest  in  the  partner- 
ship of  Steward  &  Stevens,  and  in  January,  1882,  over  $4,000 
from  the  sale  of  the  decedent's  realty,  and  at  other  times  other 
moneys. 

"Charles  Phillips,  previous  to  his  organization  of  the  Colum- 
bian Bank,  (about  March  1,  1888,)  paid  into  said  association 
all  the  moneys  of  said  estate  in  his  hands  with  moneys  of  other 
trusts  and  his  own  moneys.  The  moneys  of  this  association 
were  deposited  daily  with  the  Farmers'  and  Mechanics'  Bank ; 
Drexel  &  Co.,  and  the  Fidelity  Trust  Company  of  Philadel- 
phia. 

"  Mr.  Phillips  had  three  deposit  accounts  with  the  Loan  As- 
sociation and  with  the  bank ;  one  in  his  individual  name,  in 
which  at  the  suspension  of  the  bank  there  was  a  balance  of 
$196.12 ;  one  in  his  own  name  as  "  trustee,"  in  which  there 
was  a  balance  of  $94.99 ;  and  one  as  executor  of  estate  of  Sallie 
Miller,  in  which  there  was  a  balance  of  $81.29. 

"  John  S.  Stevens,  one  of  the  said  executors,  never  took  any 
part  in  the  control  or  management  of  the  estate  of  John  Stew- 
ard, Jr.,  or  received  any  of  its  assets,  and  was  discharged  by  the 
orphans'  court  of  Philadelphia  county,  by  decree  of  October 
term,  1887,  No.  203,  from  said  executorship  on  that  gcound, 
the  widow  and  beneficiaries,  Mary  A.  Steward,  Helen  Patter- 
son, Charles  Steward,  N.  Harper  Steward,  Virginia  D.  Steward, 
John  W.  Steward,  and  Florence  Steward,  having  signed  an 
agreement  to  that  e£fect  prepared  in  August,  1887,  which  was 
annexed  to  the  petition  of  discharge.  John  S.  Stevens  was 
never  consulted  or  informed  by  Charles  Phillips  about  his  said 
investments  of  the  funds  of  the  estate,  and  although  John  S.  Ste- 
vens learned,  from  seeing  the  books  of  the  Columbian  Bank  some 
time  (Mr.  Stevens  could  not  say  that  it  was  not  within  6  mos.) 
after  its  operation  began,  that  some  of  its  stock  stood  in  the 
name  of  the  estate,  he  did  nothing,  supposing  Mary  A.  Steward 
knew  of  it. 

"  Mary  A.  Steward  was  never  informed  by  Charles  Phillips 
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and  did  not  know  that  moneys  of  the  estate  had  been  invested 
by  him  in  stock  of  that  bank,  and  about  January,  1887,  having 
requested  her  son,  N.  Harper  Steward,  to  look  after  her  affairs, 
he  requested  a  statement  of  the  affairs  of  the  estate  from  Charles 
Phillips,  and  assisted  him  to  make  it  up  and  told  him  to  take 
the  moneys  of  the  estate  invested  in  the  stock  out  and  pay  off 
the  mortgages  against  the  property  of  the  estate.  N.  Harper 
Steward,  from  a  severe  surgical  operation,  for  several  months 
was  unable  to  attend  to  business,  but  upon  getting  out,  finding 
that  had  not  been  done,  again  asked  it  to  be  done,  and  the  re- 
sult was  that  Charles  Phillips  caused  the  said  certificate  of  de- 
posit to  be  issued  to  the  said  estate  as  aforesaid. 

"N.  Harper  Steward  was  one  of  the  children  of  John  Stew- 
ard, Jr.,  and  interested  in  the  estate  in  remainder  after  his 
mother's  death.  He  was  the  manager  of  the  Germantown 
branch  ;  also  a  director  of  the  bank,  and  had  knowledge  of  the 
investment  in  the  shares  ivom  the  organization  of  the  Loan 
Association. 

^^It  thus  appears  that  the  claim  is  founded  substantially 
upon  these  facts :  that  Charles  Phillips,  one  of  the  executors 
of  the  estate  of  John  Steward,  Jr.,  deceased,  invested  the  funds 
of  the  estate  in  the  shares  of  the  Columbian  Loan  Association 
and  subsequently,  by  transfer  of  these  shares,  in  the  stock  of 
the  Columbian  Bank. 

"  That  he  did  this  without  the  knowledge  of  either  of  his 
coexecutors ;  that  one  of  them  (although  not  an  acting  execu- 
tor) subsequently  and  within  about  six  months  from  the  or- 
ganization of  the  bank  acquired  that  knowledge  and  did  not 
dissent  therefrom.  That  a  conversion  of  the  securities  or  prop- 
erty of  the  estate  could  by  the  terms  of  the  will  only  be  law- 
fully made  by  the  executors,  upon  the  assent  of  two  of  them. 

"  That  Mr.  Phillips  like\rae  put  into  the  Loan  Association, 
in  some  shape,  all  moneys  received  by  him  as  executor  of  John 
Steward,  Jr.'s,  estate,  amounting  to  many  thousands  of  dollars, 
together  with  moneys  of  other  trusts  and  of  his  own. 

^^  That  these  moneys,  with  other  funds  of  said  association, 
were  deposited  by  the  Loan  Association  to  its  credit  with  the 
Farmers'  and  Mechanics'  Bank,  Drexel  &  Co.,  and  the  Fidelity 
Trust  Company  of  Philadelphia. 

"  The  Columbian  Loan  Association  was  an  unincorporated 
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banking  association,  receiving  deposits  from  other  sources  and 
conducting  a  general  banking  business. 

"  That  the  stock  held  by  Mr.  Phillips  as  executor  was,  eight 
days  prior  to  the  suspension  of  the  bank,  transferred  to  him- 
self individually  in  form,  but  in  reality  to  the  bank,  a  conclu- 
sion which  is  even  clearer  by  reason  of  its  proximity  to  the  date 
of  suspension  than  in  Mr.  Stevens'  claim.  And  the  certificate 
of  deposit  claimed  on  was  issued  for  the  par  value  of  the  stock 
in  manner  as  related  in  the  statement  of  facts.  The  insolvency 
of  the  bank  and  worthlessness  of  the  Phillips'  note  are  of  course 
conceded. 

"  It  is  urged  on  behalf  of  the  executrix  that  the  investment 
of  Charles  Phillips,  as  executor  of  the  estate  of  John  W.  Stew- 
ard, deceased,  in  the  shares  of  the  bank,  was  a  misappropria- 
tion, and  an  unauthorized  investment  of  the  moneys  of  the 
estate ;  that  he  but  performed  his  duty  to  bis  trust  in  causing 
the  certificate  claimed  on  to  be  thus  issued  to  his  coexecutrix." 

John  S.  Stevens  filed  the  following  exceptions  to  the  audi- 
tor's report : 

1.  The  auditor  erred  in  finding  that  the  Columbian  Bank 
was  insolvent  at  the  time  of  the  sale  by  John  S.  Stevens  of  his 
stock. 

2.  The  auditor  erred  in  reporting  that  there  was  a  legal  pre- 
sumption from  the  facts  reported  by  him  that  the  Columbian 
Bank  was  insolvent  at  the  time  of  the  sale  by  John  S.  Stevens 
of  his  stock. 

3.  The  auditor  erred  in  not  reporting  that  at  the  time  of  the 
sale  by  John  S.  Stevens  of  his  stock  the  bank  was  in  good 
credit  and  the  stock  selling  for  par  in  the  market. 

4.  The  auditor  erred  in  reporting  that  the  loan  by  the  bank 
to  Steward,  upon  the  pledge  of  the  stock  purchased  from  Ste- 
vens, was  in  fact  a  purchase  by  the  bank,  there  being  no  evi- 
dence either  that  Steward  was  not  responsible  or  that  there 
was  any  agreement  or  understanding  differelit  from  that  shown 
by  the  books. 

6.  The  auditor  erred  in  reporting  that  the  sale  made  by  John 
S.  Stevens  of  his  stock,  after  he  had  ceased  to  be  a  director 
and  six  months  before  the  failure  of  the  bank,  was  invalid  as 
to  its  creditors. 
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6.  The  auditor  erred  in  reporting  that  upon  the  facts  re- 
ported by  him  Mr.  Steward  and  Mr.  Phillips  were  the  agents 
of  John  S.  Stevens  in  the  sale  of  the  stock. 

7.  The  auditor  erred  in  reporting  that  John  S.  Stevens,  in 
making  a  sale  after  he  had  ceased  to  be  a  director,  was  charge- 
able as  a  stockholder  with  notice  of  the  transactions  and  con- 
dition of  the  bank. 

8.  The  auditor  erred  in  rejecting  the  claim  of  John  S.  Stev- 
ens as  a  creditor  upon  the  certificates  of  deposit  held  by  him. 

John  P.  McGrath  filed,  inter  alia,  the  following  exceptions : 
1.  The  auditor  erred  in  refusing  to  allow  the  claim  of  the 

exceptant  upon  his  certificate  of  deposit  for  $2,200  for  the  full 

amount  of  the  said  certificate. 

Mary  A.  Steward,  executrix,  filed  the  following  exceptions : 

1.  Because  the  auditor  therein  disallowed  the  claim  of  Maiy 
A.  Steward,  executrix  aforesaid,  upon  the  certificate  of  deposit 
of  said  bank  in  her  favor,  dated  July  22, 1887,  for  $4,000,  pay- 
able one  year  after  date,  with  interest  at  five  per  cent  per  an- 
num, for  the  amount  of  the  dividend  upon  said  claim,  with 
interest  at  five  per  cent  per  annum  until  maturity,  and  there- 
after at  six  per  cent  per  annum  out  of  the  fund  for  distribution. 

2.  Because  the  auditor  therein  disallowed  the  claim  of  Mary 
A.  Steward,  executrix  aforesaid,  to  an  equal  dividend  out  of 
said  fund  with  the  other  creditors  of  said  bank  upon  the  mon- 
eys of  the  estate  of  John  Steward,  Jr.,  deceased,  to  the  amount 
of  $4,000,  improperly  converted  by  her  coexecutor,  Charles 
Phillips,  into  the  assets  constituting  the  fund  for  distribution. 

8.  Because  the  auditor  therein  found,  decided  and  reported 
that  the  equity  of  the  other  creditors  of  the  said  bank  was  a 
higher  claim  upon  the  fund  for  distribution  than  the  legal  and 
equitable  claims  aforesaid  of  Mary  A.  Steward,  executrix  afore- 
said, and  therefore  excluded  her  claims  from  ah  equal  share  in 
the  distribution  of  said  fund  with  the  other  creditors  of  the 
said  bank. 

4.  Because  the  auditor  erred  in  not  awarding  to  Mary  A. 
Steward,  executrix,  aforesaid,  a  pro  rata  dividend  with  the 
other  creditors  out  of  the  fund  for  distribution. 

All  of  the  exceptions  were  dismissed  by  the  court.  The 
several  exceptants  appealed. 
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ErroTB  assigned  in  each  appeal  were  dismissal  of  exceptions^ 
quoting  them,  as  above. 

John  Q.  Johnson^  Frank  P.  Prichard  with  him,  for  John  S. 
Stevens. — The  fact  of  insolvency  of  the  bank  at  the  time  of 
the  sale  of  Mr.  Stevens'  stock  was  not  established.  In  the 
United  States  the  purchase  by  a  corporation  of  its  own  stock 
is  not  invalid  per  se.  The  rule  is  that  such  a  purchase  is,  in 
the  absence  of  legislative  enactment,  within  the  power  of  a 
corporation  unless  the  corporation  is  insolvent,  in  which  case 
the  purchase  is  bad,  not  because  it  is  ultra  vires,  but  because 
it  is  fraudulent  as  to  creditors :  Boone  on  Corporations,  107 ; 
Taylor  on  Corporations,  §§  134  and  135 ;  First  National  Bank 
of  Salem  v.  Salem  Flour  Mills  Co.,  39  Fed.  Rep.  89  ;  Coleman 
V.  Columbia  Oil  Co.,  51  Pa.  74 ;  Coppin  v.  Greenles,  38  Ohio, 
276 ;  Morgan  v.  Lewis,  46  Ohio,  1. 

Steward  was  the  real  purchaser  of  the  stock,  which  he  bought 
with  money  borrowed  from  the  bank  upon  pledge  of  the  stock 
as  collateral. 

Mr.  Stevens  was  not,  at  the  date  of  the  sale  of  the  stock, 
chargeable  with  constructive  notice  of  the  financial  condition 
of  the  bank,  and  of  the  transactions  between  the  bank  and 
Steward :  Johnston  v.  Laflin,  108  U.  S.  800 ;  Whitney  v.  But- 
ler, 118  U.  S.  665. 

Theodore  F.  Jenkins^  for  John  P.  McGrath. — As  to  the  two 
shai-es  reissued  by  the  bank  for  cash,  Mr.  McGrath  is  cer- 
tainly entitled  to  compensation.  The  purchaser  stood  in  Mr. 
McGrath's  place,  and  all  liability  of  the  former  owner  of  the 
stock  ceased  on  its  reissue  :  Webster  v.  Upton,  91  U.  S.  65 ; 
Canal  Co.  v.  Innes,  3  Wharton,  198 ;  Bell's  Ap.,  115  Pa.  88 ; 
Bank  v.  Gillespie,  115  Pa.  564;  Crandall  v.  Lincoln,  52 
Conn.  73. 

A  corporation  has  the  right  to  purchase  its  own  stock :  Bank 
of  Columbus  V.  Bruce  et  al.,  17  N.  Y.  607-612 ;  State  v.  Smith, 
48  Verm.  266-285 ;  Williams  v.  Manufacturing  Co.,  3  Md.  Ch. 
418 ;  R.  R.  Co.  v.  Marseilles,  84  lU.  145-149;  Bank  v.  Flour 
Mills  Co.,  39  Fed.  Rep.  89 ;  Taylor  v.  Miami  Ex.  Co.,  6  Ohio, 
176  ;  Robison  v.  Beall,  26  Ga.  17  ;  U.  S.  Trust  Co.  v.  Harris, 
2  Bos.  (N.  Y.)  75. 

The  bank  was  not  insolvent  at  the  time  of  the  sale.  Angell 
and  Ames  Corpoi-ations,  sec.  151. 
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Mr.  McGrath  was  not  charged  with  a  knowledge  of  the  in- 
solvency from  the  fact  that  he  wais  a  director.  Spering's  Ap., 
71  Pa..ll. 

Geo.  L.  Crawford^  Q-eorge  M.  Dalits  with  him,  for  Mary  A. 
Steward. 

Steward's  estate  had  a  right  to  follow  the  assets  of  the  bank, 
in  all  the  changes  of  investments  of  those  moneys,  mingled 
with  its  own,  with  a  charge  thereon  for  the  amoant  of  these 
moneys,  irrespective  of  identifying,  by  ear  marking,  the  moneys 
in  their  transformations:  Hallett's  Est.,  18  Ch.  Div.,  L.  R.  696 
(see  pages  708,  9, 10,  11, 18, 14, 17, 18, 19,  22,  23,  29,  80,  88) ; 
Lord  Provost,  etc.,  of  Edinburgh  v.  Lord  Advocate,  4  App. 
Cas.,  L.  R.  823,  841 ;  Hancock  v.  Smith,  41  Ch.  Div.,  L.  R. 
456;  Bank  v.  King,  57  P.  S.  R.  202. 

The  auditor  rejected  this  claim  upon  the  ground  that  the 
equity  of  Steward's  estate  to  a  return  of  its  moneys  from  the 
assets  of  the  bank  was  detached  by  the  superior  equity  of  the 
creditors  of  the  bank,  under  the  general  voluntary  assignment 
for  their  benefit,  because  they  were  bona  fide  purchasers  for 
value,  without  notice  in  that  the  capital  stock  of  a  corporation 
is  a  ti-ust  fund  for  its  creditors. 

This  principle  cannot  be  predicated  of  capital  stock  which 
the  president  of  the  corporation  issued  for  trust  moneys,  which 
he  violates  another  trust  in  investing  therein  and  placing  those 
trust  moneys  in  the  assets  of  the  corporation. 

Besides,  even  if  this  were  the  case  of  contending  equities 
between  the  creditors  under  the  assignment  and  Steward's  es- 
tate, the  latter  has  fortified  its  equitable  claim  by  a  legal  obli- 
gation, and  between  equal  equities  the  law  prevails.  Bisp- 
ham's  Eq.,  section  40;  Adams'  Eq.,  section  160. 

F.  Carroll  Brewster^  G.  Harry  Davis  with  him,  for  appellees. 

STEVENS'  APPEAL. 

Opinion  by  Mr.  Justice  McCollum,  February  22, 1892. 

The  appellant  sold  his  stock  in  the  Columbian  Bank  on 
Jan.  4,  1887,  and  the  learned  auditor  finds  that  the  bank  was 
the  purchaser  of  it  and  then  insolvent.  In  these  findings  he  is 
well  sustained  by  the  evidence.  The  Columbian  Bank  began 
business  about  March  1, 1883,  as  the  successor  of  a  partnership 
Vol.  cxLvn — 28 
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engaged  in  banking  under  the  name  of  the  Columbian  Loan 
Association  and  Savings  Fund,  of  which  Charles  Phillips  was 
president,  and  the  actual  capital  of  the  bank  was  then  limited 
to  the  assets,  subject  to  the  liabilities  of  the  firm  to  which  it 
succeeded.  In  order  to  make  the  assets  balance  the  liabilities 
it  was  necessary  to  include  in  the  former  the  "  good-will "  of 
the  loan  association  at  $28,000,  and  the  "good- will"  of  Charles 
Phillips  at  $10,000.  When  it  is  considered  that  the  deposits 
with  the  association  were  less  than  $26,000,  the  estimate  of  the 
value  of  the  good-will,  included  as  assets,  seems  exorbitant 
The  appellant  was  a  director  and  vice  president  of  the  bank 
from  the  time  it  commenced  business  until  Dec.  81,  1886,  and 
Phillips  was  the  president  of  it  until  its  suspension  iu  July, 
1887.  When  the  suspension  came,  the  liabilities,  exclusive  of 
capital  stock,  were  $300,000,  and  the  assets  were  about  one 
third  of  that  sum.  Of  the  latter  the  learned  auditor  says: 
"  The  assets  were  found  to  consist,  in  addition  to  the  ordinary 
bank  assets,  of  a  multitudinous  variety  of  merchandise,  the  in- 
ventory exhibiting  upwards  of  fifty  folio  pages  descriptive  of 
these  articles.  The  cash  resources  were  practically  exhausted, 
only  $1,285.93  remaining  in  hand.  The  bills  receivable  and 
other  loans,  apprised  as  good,  were  only  partially  available  for 
the  benefit  of  the  creditors  in  general,  as  in  many  instances 
they  were  set  ofE  in  whole  or  in  part  by  the  deposit  accounts  of 
the  debtors."  A  short  time  before  the  appellant  sold  his  stock, 
he  scrutinized  the  condition  and  management  of  the  bank,  and 
made  discoveries  concerning  them  which  "  startled  "  him.  His 
resignation  as  vice  president  and  director  was  the  result  of  this 
scrutiny.  He  determined  to  dispose  of  his  stock,  and  threat- 
ened to  sell  it  at  auction,  but  was  induced  by  Phillips  to  refrain 
from  a  public  sale  of  it  in  order  to  save  the  credit  of  the  bank. 
From  these  facts,  which  are  undisputed,  the  learned  auditor 
drew  the  inference,  and  we  think  properly,  that  the  bank  was 
insolvent  when  it  made  the  purchase.  There  is  no  evidence 
that  the  bank  sustained  any  losses,  that  there  was  any  depre^ 
elation  in  the  value  of  its  assets,  or  that  its  indebtedness  was 
materially  increased  between  the  sale  and  the  suspension.  In 
the  absence  of  any  showing,  indicative  of  a  change  in  the  con- 
dition of  the  bank  after  its  purchase  of  the  stock,  and  in  the 
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presence  of  the  facts  already  mentioned,  the  only  conclusion 
admissible  is  that  i-eached  by  the  auditor. 

The  appellant  was  a  director  and  vice  president  of  the  bank 
when  he  threatened  to  sell  his  stock  at  auction,  and  advised 
with  Phillips  in  relation  to  the  sale  of  it,  and  it  is  clear  from 
the  testimony  that  the  latter  was  anxious  that  the  former's  dis- 
satisfaction with  the  condition  and  management  of  the  bank, 
and  his  purpose  to  sever  his  connection  with  it,  should  not  be 
generally  known.  It  is  worthy  of  note  that,  in  the  interviews 
between  them  concerning  the  sale  of  the  stock,  no  person  was 
named  as  the  probable  purchaser  of  it,  that  the  appellant  made 
no  inquiries  on  this  point,  and  that  the  only  parties  known  to 
him  in  the  transaction  were  the  president  of  the  bank  and  its 
cashier,  to  whom  he  delivered  the  stock,  and  who  gave  him,  in 
exchange  therefor,  interest-bearing  obligations  of  the  bank  pay- 
able to  his  order.  These  facts,  considered  by  themselves,  are 
persuasive  evidence  that  the  stock  was  sold  to  the  bank,  and 
the  subsequent  formal  transfer  of  it  to  the  cashier  for  his  worth- 
less note  is  confirmatoiy  of  this  view,  because  it  was  manifestly 
a  device  to  hide  the  real  nature  of  the  transaction.  The  ap- 
pellant is  chargeable  with  knowledge  of  the  insolvency  of  the 
bank  and  of  its  purchase  of  his  stock.  The  sale  was  the  result  of 
his  investigation  of  its  affairs,  and  was  completed  four  days  after 
its  acceptance  of  his  resignation  as  director  and  vice  president. 
As  a  director  it  was  his  duty  to  participate  intelligently  in  its 
management,  and  he  must  be  considered  as  possessed  of  the  in- 
formation respecting  its  condition  which  the  discharge  of  that 
duty  would  have  given  him.  In  such  case  the  duty  to  know 
is,  in  its  legal  effects,  the  same  as  actual  knowledge.  The  cir- 
cumstances connected  with  the  sale  of  his  stock  were  sufficient 
to  put  him  on  inquiry  as  to  the  purchaser,  and  it  is  reasonable 
that  he  should  be  held  to  have  the  knowledge  to  which  such 
inquiry  would  have  led  him. 

But,  aside  from  these  circumstances  and  the  duty  they  im- 
posed, his  agent  to  sell  the  stock  was  the  president  of  the  bank 
which  purchased  it,  and  the  law  imputes  to  the  principal  the 
knowledge  acquired  by  the  agent  in  the  course  of  his  employ- 
ment. In  Johnson  v.  Laflin,  108  U.  S.  800,  a  case  cited  by  the 
appellant,  Mr.  Justice  Field  said :  **The  general  doctrine  that 
the  principal  in  a  transaction  is  chargeable  with  notice  of  mat- 
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ters  affecting  its  validity  coming  to  the  knowledge  of  his  agent 
pending  the  proceeding,  is  not  questioned.  Had  Geralt,  the 
bookkeeper,  been  appointed  by  Laflin  to  make  the  sale,  and 
had  he,  in  negotiating  it,  learned  the  facts  as  to  the  purchase 
and  use  of  the  funds  of  the  bank,  there  would  be  ground  to  in- 
voke the  application  of  the  doctrine.'*  The  present  case,  on 
the  point  under  consideration,  falls  clearly  within  this  principle. 

We  have,  then,  the  case  of  a  stockholder  in  an  insolvent  bank 
who,  with  knowledge  of  its  insolvency,  sold  his  stock  to  it,  and, 
in  the  distribution  of  its  assets,  claims  a  dividend  on  the  price 
or  sum  the  bank  agreed  to  pay  him  for  it.  It  is  obvious  that 
an  allowance  of  this  claim  will  injure  the  creditors  of  the  bank 
by  reducing  the  dividends  they  would  otherwise  receive  from 
its  assets,  and  proportionately  increase  their  losses.  It  is  well 
settled  in  England  that  a  purchase  by  a  corporation  of  its  own 
stock  is  ultra  vii'es,  unless  the  power  to  purchase  it  is  clearly 
conferred  by  its  charter.  In  our  country  the  decisions  on  this 
point  are  conflicting,  but  they  are  practically  unanimous  in 
holding  that  an  insolvent  corporation  cannot  buy  its  own  shares 
to  the  detriment  of  its  creditors.  As  its  capital  stock  is  a  trust 
fund  for  the  payment  of  its  debts,  the  use  of  this  fund  in  the 
purchase  of  shares,  in  itself,  is  destructive  of  a  security  intended 
primarily  for  the  creditors,  and  a  plain  misappropriation  of  it. 
If  the  corporation  was  permitted  to  so  use  the  trust  fund,  it 
might  in  this  way  distribute  its  capital  among  its  shareholders, 
extinguish  their  personal  liability  and  leave  its  creditors  with- 
out security  or  remedy.  We  cannot  concede  that  it  has  a 
power  which  would  make  such  results  practicable.  The  cer- 
tificates of  deposit  on  which  the  appellant  bases  his  claim  to  a 
dividend,  were  received  by  him  from  the  bank  in  part  payment 
for  the  stock  which  he  sold  to  it,  and  they  gave  him  no  better 
standing  to  participate  in  the  distribution  of  its  assets  than  he 
had  as  a  shareholder.  It  follows  that  the  learned  auditor  was 
right  in  rejecting  his  claim. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 

mcgrath's  appeal. 

Opinion  by  Mr.  Justice  McCollum,  February  22, 1892. 
The  appellant  owned  stock  in,  and  was  a  director  of,  the 
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Columbian  Bank.  On  Jan.  18, 1887,  he  sold  his  stook  to  the 
bankf  which  was  then  insolvent.  He  was,  as  a  director,  charge- 
able with  knowledge  of  its  insolvency.  He  received  the 
bank's  certificate  of  deposit  in  payment  of  the  price  for  which 
he  sold  the  stock.  On  this  certificate  he  claims  a  dividend 
fi*om  its  assets.  The  learned  auditor  disallowed  his  claim. 
This  ruling  is  sustained  by  Stevens*  Ap.  [the  preceding  case], 
decided  at  tliis  term.  We  need  not  repeat  what  was  there 
said. 

Decree  affiimed,  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 

steward's  APPEAL. 

Opinion  by  Mr.  Justice  McOollum,  February  22, 1892. 

Charles  Phillips  was  one  of  the  executors  of  the  estate  of 
John  Steward,  Jr. ;  he  was  also  the  president  of  the  Colum- 
bian Association  and  Savings  Fund,  and  of  its  successor  in 
business,  the  Columbian  Bank.  His  coexecutors  in  the  man- 
agement of  the  estate  were  Maiy  A.  Steward,  the  appellant, 
and  John  Stevens.  The  will  under  which  they  acted  author- 
ized them  to  dispose  of  real  and  personal  property  belonging 
to  the  estate,  and  to  make  such  investments  of  the  proceeds 
as  any  two  of  their  number  approved.  Prior  to  March  1, 1888, 
the  moneys  of  the  estate  received  by  Phillips  were  deposited 
by  him  with  the  loan  association.  He  had  three  deposit  ac- 
counts with  it,  one  in  his  individual  name,  one  in  his  own 
name  as  ^^  trustee,"  and  one  as  executor  of  the  estate  of  Annie 
Miller.  These  accounts  were  transferred  to,  and  continued 
with,  the  Columbian  Bank  after  it  succeeded  to  the  business, 
assets  and  liabilities  of  the  loan  association.  The  bank  made 
an  assignment  for  the  benefit  of  its  creditors,  on  July  27, 1887, 
and  the  aggregate  amount  of  the  balance  to  his  credit  in  these 
accounts  was,  at  that  time,  $372.40,  of  which  sum  $94.99  be- 
longed to  the  account  as  ^^  trustee."  If  all  the  trust  mone}^ 
he  deposited,  exclusive  of  the  monejrs  of  the  Miller  estate,  en- 
tei-ed  into  the  ^Hrustee"  account,  it  included  the  moneys  of 
the  Steward  estate  and  of  other  trusts  managed  by  him  during 
the  period  covered  by  it.  It  is  impossible  to  ascertain,  from 
this  account,  the  dates  and  amounts  of  the  Steward  deposits, 
as  distinguished  from  deposits  of  other  trust  moneys,  and  these 
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were  not  shown  by  evidence  aliunde.  The  accounts,  therefore, 
fail  to  disclose  any  indebtedness  by  the  bank  to  the  Steward 
estate.  They  show  that  the  moneys  deposited  by  Phillips 
with  the  loan  association  and  with  the  bank,  whether  in  his 
own  name  as /trustee,"  or  as  executor,  were  substantially  ex- 
hausted before  the  assignment.  It  appears  that  on  March  1, 
1883,  four  hundred  shares  of  the  capital  stock  of  the  loan  as- 
sociation, of  the  par  value  of  $10  each,  were  in  the  name  of 
Charles  Phillips,  as  executor  of  the  Steward  estate,  and  that, 
on  the  organization  of  the  Columbian  Bank,  forty  of  its  shares, 
of  the  par  value  of  $100  each,  were  substituted  for  them  ;  that 
soon  thereafter  Phillips  tranf erred  forty  of  its  shares,  which  he 
held  individually,  to  his  own  name  as  executor  of  said  estate, 
so  ^that,  early  in  the  year  1884,  the  estate  appeared  on  the 
books  of  the  bank  as  the  owner  of  eighty  shares  of  its  capital 
stock.  The  holding  of  this  stock  by  the  estate  was  known  to, 
and  acquiesced  in  by  Stevens,  who  was  one  of  the  executors, 
and  a  director  of  the  bank,  and  it  was  also  within  the  knowl- 
edge of  N.  Harper  Steward,  a  son  of  the  testator,  and  intei^ 
ested  in  the  estate  in  remainder  after  the  death  of  his  mother. 
The  learned  auditor  has  found  that  the  appellant  was  not  in- 
formed of  this  investment;  but  it  seems  almost  incredible  that 
she  was  ignorant  of  it,  when  it  is  remembered  that  at  least 
one  half  of  the  stock  was  held  by  the  estate  five  years ;  that 
she  was  entitled  to  the  use  of  the  entire  estate  during  her  life, 
and  that  she  was  joined  with  Phillips  and  Stevens  in  the  ad- 
ministi-ation  of  it.  But  we  need  not  pursue  this  subject 
further.  We  accept  the  facts  as  found  by  the  auditor,  and 
decide  the  case  upon  them.  Five  days  before  the  suspension 
forty  shares  of  the  stock,  held  as  above  stated,  were  sold  to 
the  bank  at  par,  and  a  certificate  of  deposit  for  the  price  was 
issued  by^  the  bank  to  Mary  A.  Steward,  executrix  of  the  es- 
tate of  John  Stewai-d,  Jr.  The  appellant's  claim  upon  the  as- 
sets of  the  bank  is  founded  on  this  certificate. 

In  Stevens'  Appeal,  supra,  we  held  that  a  purchase  by 
an  insolvent  bank  of  its  own  stock  was  invalid  as  to  its 
creditors,  and  that  the  seller's  right  to  the  assets  as  against 
them  was  no  greater  than  a  shareholder's.  This  ruling  was 
based  on  the  familiar  principle  that  the  capital  stock  of  a  bank 
is  a  trust  fund  for  the  payment  of  its  debts,  and  that  the  claim 
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of  its  shareholders  upon  the  fund  are  subordinate  to  the  claims 
of  its  creditoi*s.  It  is  contended,  however,  that  the  claim  of 
the  appellant  does  not  fall  within  this  principle,  because  of  an 
alleged  violation  by  Phillips  of  his  trust  in  using  the  monejrs  of 
the  Steward  estate  in  the  purchase  of  the  stpck  he  held  as  ex- 
ecutor. It  should  be  stated,  in  this  connection,  that  it  nowhere 
appears  that  more  than  five  shares  of  the  stock  which  was 
issued  to  Phillips  individually,  and  was  afterwaixls  transferred 
by  him  to  the  Steward  estate,  was  purchased  with  the  moneys 
of  the  estate,  nor  does  it  appear  whether  the  stock  which  was 
sold  to  the  bank  in  July,  1887,  was  that  which  was  substituted 
for  the  estate's  shares  in  the  loan  association,  or  that  which 
was  transferred  to  it  by  Phillips.  Certainly,  if  Phillips  was 
the  owner  of  the  stock  which  was  issued  to  him  individually, 
his  transfer  of  it  to  the  Steward  estate  did  not  in  any  degree 
change  its  character  or  impair  its  value  as  a  security  for  the 
creditors  of  the  bank. 

If  it  be  conceded  that  the  stock  sold  to  the  bank,  and  for 
which  the  certificate  of  deposit  was  issued,  was  purchased  by 
Phillips  with  the  moneys  of  the  estate,  and  that  the  investment 
was  unauthorized,  it  does  not  follow  that  the  estate  can  recover 
as  against  these  creditors,  the  price  the  bank  agreed  to  pay  for 
the  stock  or  the  moneys  expended  by  Phillips  in  its  purchase. 
The  moneys  deposited  by  Phillips  in  his  own  name,  as  ^^  trustee  '* 
or  as  executor,  were  paid  out  on  his  checks  and  such  payments 
discharged  the  obligation  created  by  the  deposits.  If  the 
moneys  so  paid  were  invested  in  the  purchase  of  the  stock  of 
the  bank,  its  liability  thereafter  was  to  the  owner  of  the  stock, 
not  as  a  creditor,  but  as  a  shareholder.  The  sale  of  the  stock 
to  the  bank  was  really  made  at  the  instance  of  the  appellant, 
who,  by  her  agent,  N.  Hai'per  Steward,  directed  Phillips  ^^  to 
take  the  moneys  of  the  estate  invested  in  the  stock  out  and  pay 
off  the  mortgages  against  the  property  of  the  estate."  Her 
possession  of  the  certificate  of  deposit,  which  is  the  basis  of 
her  present  claim,  is  a  result  of  the  direction  so  given,  and  it 
was  prompted  by  her  agent's  investigation  of  the  affairs  of  the 
bank,  six  months  before  the  sale.  For  three  years  before  the 
assignment  by  the  bank,  its  books  showed  that  eighty  shares 
of  its  capital  stock  were  in  the  name  of  Charles  Phillips,  as  ex- 
ecutor of  the  John  Steward  estate.     John  Stevens,  a  coexec- 
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utor  of  Phillips  in  the  management  of  said  estate,  knew  this 
and  did  not  object  to  it.  His  knowledge  and  acquiescence  may 
fairly  be  taken  as  an  approval  by  him  of  the  investment.  We 
think  it  is  clear,  on  the  facts  shown,  that,  in  the  distribution  of 
the  assets  of  the  hank,  and  as  against  its  creditors,  the  estate 
must  be  regarded  as  having  only  the  rights  of  a  shareholder. 
Bank  v.  King,  67  Pa.  202,  and  Hallett's  Estate,  13  Ch.  Div.  L. 
R.  696,  are  not  applicable  to  the  case  under  consideration.  In 
the  case  first  named,  an  agent  deposited  in  a  bank  in  his  own 
name  the  moneys  of  his  principal ;  a  creditor  of  the  agent  at- 
tached the  deposit,  and  it  was  held  that  the  attachment  could 
not  prevail  against  the  beneficial  owners  of  the  fund.  In  Hal- 
let's  estate  a  trustee  blended  trust  moneys  with  his  own  in  an 
account  at  his  bankers  in  his  individual  name,  and  afterward 
drew  out  a  portion  of  the  moneys  so  deposited.  It  was  held 
that  it  must  be  taken  that  he  drew  out  his  own  money  first, 
and  that  the  beneficial  ownei-s  of  the  moneys  remaining  on  de- 
posit should  receive  them.  In  both  cases  the  obligation  of  the 
depositaries  was  conceded.  In  the  case  before  us,  the  Colum- 
bian Bank  is  not  a  debtor  of  the  Steward  estate,  or  of  its  unfaith- 
ful trustee.  The  liability  of  the  bank  is  to  the  owner  of  its 
stock  as  a  shareholder,  who  cannot  take  any  portion  of  its 
assets  until  its  creditors  are  satisfied. 

We  need  add  nothing  to  what  the  learned  auditor  has  said 
concerning  the  identification  of  the  trust  moneys.  On  this 
branch  of  the  case  his  views  are  in  line  with  the  doctrine  of 
Thompson's  Ap.,  22  Pa.  16,  and  kindred  cases. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant 


Hauser  v.  Central  R.  R.  Co.,  of  New  Jersey,  Appellant. 

[Marked  to  be  reported.] 

NegligeneeSailroads— -Crossing  trach^ConMlmtory  negligence. 

In  an  action  against  a  railroad  company  for  personiJ  injuries,  the  plain- 
tiff is  not  entitled  to  recover,  where  it  appears  from  her  own  testimony 
that  she  was  not  injured  on  the  track,  but  just  as  she  was  about  to  step 
upon  it,  and  that  she  walked  directly  up  against  a  moving  locomotive, 
147   44ol         which  she  must  have  seen  or  heard  had  she  stopped,  looked  and  listened. 
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Evidence — Fog  as  cause  of  occidetU. 

Where  the  plaintiff  testified,  that  she  did  not  see  the  locomotiye  on  ac- 
count of  fog,  but  it  appeared  from  her  own  testimony  that  she  was  able  to 
see  another  tmn  at  a  much  greater  distance,  and  several  of  defendant's 
witnesses  testified  that  there  was  no  fog,  there  is  nothing  to  submit  to  the 
jury  as  proof  that  the  fog  prevented  plaintiff  from  seeing  the  engine. 

Evidence— Signal— 'Scintilla, 

The  negative  testimony  of  the  plMntiff  that  she  did  not  hear  any  whistle 
or  bell,  as  against  the  positive  affirmative  testimony  of  six  witnesses  who 
did  hear,  is  merely  a  scintilla  of  evidence,  which  is  not  enough  to  make 
out  a  charge  of  negligence  against  the  railroad  company. 

Argued  Feb.  1,  1892,  Appeal,  No.  29,  July  T-,  1891,  by 
defendant,  from  judgment  of  C.  P.  Lehigh  Co.,  April  T.,  1890, 
No.  12,  on  verdict  for  plaintiff,  Sarah  N.  Hauser.  Before  Pax- 
bom,  C.  J.,  Grbbn,  Williams,  Mitchell  and  Heydbiok,  JJ. 

Trespass  for  personal  injury. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Albright,  J.,  charged  in  part  as  follows : 

^^  The  plaintiff  in  this  case  states  that  when  she  approached 
this  crossing,  and  when  she  was  about  midway  between  the 
canal  bridge  and  the  railroad  she  stopped  and  she  saw  a  coal 
train  passing  down  the  railroad  on  the  western  track,  and  that 
she  waited  until  it  had  passed  the  station  just  below — and  the 
station  is  about  seventy  feet  from  where  she  was,  and  is  in  it- 
self about  sixty  feet  long — and  after  the  last  car  had  passed, 
and  she  saw  the  red  light  disappear — ^you  will  remember  that 
it  was  dark — and  she  says  it  was  foggy — and  she  says  that  when 
she  approached  nearer  to  the  raib'oad  track,  and  that  she  then 
stopped  and  looked  and  listened.  Did  she  stop,  look,  and  listen  ? 
If,  under  the  evidence,  you  believe  that  she  did  not,  then  she  is 
guilty  of  contributory  negligence  and  cannot  recover.  If  she  did 
stop,  look,  and  listen,  did  she  then  step  on  the  track  even  though 
she  saw  a  train  approach  ?  She  says  that  exactly  how  she  was 
hurt  she  cannot  tell,  that  she  became  unconscious.  It  appears, 
however,  that  she  was  just  stepping  on  the  track,  or  had  taken 
perhaps  a  single  step  or  so  to  or  upon  the  track  when  she  was 
struck,  because  the  locomotive  did  not  pass  over  her,  but  merely 
threw  her  aside ;  it  is  said  here  that  a  certain  part  about  the  loco- 
motive, the  pulling  beam,  or  whatever  it  was,  struck  her,  and 
threw  her  aside  and  thus  injured  her. 

[**  Did  she  stop,  look,  and  listen  ?    If  it  were  not  that  it  was 
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testified  that  the  night  was  dark  and  foggj,  I  should  be  com- 
pelled to  say  to  you  that  there  was  nothing  in  the  case  to 
submit  to  you,  because  the  plaintiff  did  not  prove  that  the  loco- 
motive which  struck  her  had  no  head-light,  and  all  the  evidence 
is  that  it  had  a  head-light,  and  that  the  head-light  was  lighted 
and  burning,  and  that  the  light  at  the  bay  window  of  the  station 
was  also  lighted  and  burning,  and  which  was  a  hundred  feet, 
or  a  little  more,  away  from  the  place  where  the  accident  oc- 
curred, and,  therefore,  if  the  fog  did  not  prevent  one  from  see- 
ing when  standing  where  the  old  lady  stood,  then,  before  she 
went  upon  the  track  she  must  have  seen  the  approaching  train 
if  she  had  looked.    It  could  not  be  otherwise. 

**  Was  it  foggy  ?  The  plaintiff  says  it  was.  Other  witnesses 
say  that  it  was  misty  and  rainy.  They  all  say  it  was  rainy. 
If  the  fog  did  not  prevent  her  from  seeing  it  then,  clearly  she 
could  have  seen,  or  must  have  seen  the  approaching  train,  and 
then  she  cannot  recover.  Did  the  fog  prevent  her  from  seeing 
the  approaching  train  ?  Could  she  have  seen  that  train  ap- 
proaching with  its  head-light  burning  when  the  train  was  down, 
say  at  the  station,  or  before  it  came  to  the  station,  even  ? 
Could  'she  see  it  come  ?  If  she  could  not,  then  you  may  say 
that  she  is  free  from  contributory  negligence,  and  if  Uie  rail- 
road did  not  do  its  duty  in  giving  notice,  then  the  plaintiff  may 
recover.  If  she  could  have  seen  the  train  approach,  but  did 
not  look  for  it,  or  if  looking,  she  would  not  see,  or  if  seeing  it 
she  stepped  upon  the  track  in  front  of  it,  then,  of  course,  she 
cannot  say  that  the  company  alone  was  to  blame  for  her  in- 
juries, and  she  cannot  recover."]  [2] 

The  defendant  presented  this  point  which  was  refused: 
1.  ^^  Under  all  the  evidence  in  the  cause  the  verdict  must  be 
in  favor  of  the  defendant."  [1] 

ErrorB  assigned  were  (1,  2)  instructions,  quoting  point  and 
portion  of  the  charge  as  above. 

B.  E.  Wright,  of  B.  E.  Wrights  Sons,  for  appellant.— The 
evidence  of  defendant's  neglect  to  give  a  signal,  was  a  mere 
scintilla,  insufficient  to  submit  to  the  jury. 

The  plaintiff  was  clearly  g^ty  of  contributory  negligence. 
She  testified  that  she  did  not  know  how  she  was  struck,  or 
what  struck  her.    Her  own  testimony  shows  that  she  stepped 
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right  in  front  of,  or  against,  a  locomotive  which  was  approach- 
ing with  a  head-light  burning,  and  at  a  slow  rate  of  speed.  In 
numerous  oases  it  has  been  held  that  a  plaintiff  cannot  recover 
if  in  spite  of  what  his  senses  must  teach  him,  if  he  uses  them, 
he  steps  in  front  of  a  moving  train  and  is  injured :  McNeal  v. 
P.  &  W.  R.  Co.,  131  Pa.  184;  Marland  v.  Railroad,  123  Pa, 
487  ;  CarroU  v.  RaUroad,  12  W.  N.  C.  348 ;  Pennsylvania  R. 
R.  Co.  V.  Bell,  122  Pa.  68;  Pennsylvania  R.  R.  Co.  v.  Mooney, 
et  al.,  126  Pa.  244;  Blight  v.  Camden  &  Atlantic  R.  R.  Co., 
28  W.  N.  C- 172. 

Arthur  G.  Dewalty  Milton  C.  Henniger  with  him,  for  appel- 
lee. The  evidence  as  to  defendant's  negligence  was  more  than 
a  mere  scintilla.  Quigley  v.  Canal  Co.,  142  Pa.  388 ;  Lehigh 
Valley  R.  R.  Co.  v.  Brandtmaier,  113  Pa.  610 ;  Penna.  R.  R. 
Co.  V.  Coon,  111  Pa.  430 ;  Wilson  v.  Penna.  R.  R.  Co.,  132 
Pa.  27. 

The  plaintiff  exercised  due  care  under  the  circumstances, 
and  was  not  guilty  of  contributory  negligence.  McNeal  v. 
Pittsburgh  &  W.  Railway  Co.,  131  Pa.  184 ;  Penna.  R.  R.  Co. 
V.  Garvey,  108  Pa.  869 ;  Delaware,  etc.  R.  Co.  v.  Jones,  128 
Pa.  308 ;  PhUadelphia  &  Reading  R.  R.  Co.  v.  Carr,  99  Pa.  606 ; 
Schum  v.  Penna.  R.  R.  Co.,  107  Pa.  8 ;  111.  Central  R.  R.  Co.  v. 
Ebert,  74  111.  399 ;  Petty  v.  Hannibal  &  St.  Joseph  R.  R.  Co., 
28  Am.  &  Eng.  R.  R.  Cases,  618 ;  Penna.  R.  R.  Co.  v.  Acker- 
man,  74  Pa.  266 ;  PhUa.  &  Reading  R.  R.  Co.  v.  Killips,  88 
Pa.  406. 

Opinion  by  Me.  Justice  Green,  February  29, 1892. 

The  testimony  in  this  case  exhibits  a  more  than  usual  combi- 
nation of  defects  in  the  plaintiff's  proofs  of  the  facts  necessary 
to  entitle  her  to  a  recovery.  She  was  hurt  while  attempting 
to  cross  a  railroad  track  immediately  in  front  of  an  approaching 
train.  She  did  not  succeed  even  in  getting  on  the  track,  be- 
cause the  physical  presence  of  the  locomotive,  directly  in  front 
of  her,  was  an  impassable  obstacle  to  her  progress  across  the 
track.  On  her  examination  in  chief  she  gave  no  account  of 
the  actual  collision,  saying,  she  did  not  know  what  happened. 

On  her  cross-examination  she  gave  some  description  of  the 
occurrence  in  this  manner :  ^^  Q.  Now  just  tell  what  happen- 
ed from  the  time  you  started  on  the  track  ?    A,  Nothing,  that 
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I  saw.  Q.  Which  way  was  the  train  going  that  struck  you  ? 
A.  That  I  do  not  know  at  all.  Q.  Don't  you  know  that  it 
was  coming  up  the  road  ?  A.  Well  I  looked  and  listened,  and 
I  did  not  see  any  at  all.  Q.  But  you  know  that  the  train 
struck  you?  A.  No,  sir;  not  at  all.  I  just  wanted  to  go  across 
and  it  caught  me.  Q.  The  train  did  not  run  over  you,  it  just 
struck  you  ?  A.  I  think  so,  because  it  threw  me  away  to  the 
side.  Q.  When  you  were  struck  had  you  got  entirely  on  the 
ti-ack,  or  were  you  just  stepping  on  ?  A.  I  just  wanted  to  get 
on  the  track.  Q.  And  just  as  you  were  stepping  on  the  track 
this  thing  happened,  and  that  is  all  you  know  about  it? 
A.  Yes." 

No  other  witness  was  called  or  examined  for  the  plaintiff  to 
prove  the  precise  facts  of  the  collision,  and  the  foregoing  is  the 
whole  of  her  testimony  on  that  subject.  It  proves  that  she 
was  not  on  the  track,  but  just  in  the  act  of  stepping  on  when 
she  was  struck,  and  it  proves  also  that  the  reason  why  she  was 
not  actually  on  the  track  was  that  the  locomotive  was  in  the 
way.  The  other  witnesses  who  saw  the  accident  said  that  she 
was  struck  by  a  beam  that  projects  over  the  cowcatcher.  In 
no  other  reported  case  do  the  facts  exhibit  the  contributory 
negligence  of  the  plaintiff  in  so  glaring  and  palpable  a  manner. 
According  to  her  own  testimony,  she  literally  walked  up  against 
a  passing  locomotive  and  was  thrown  to  one  side  by  it.  She 
was  not  run  over,  she  was  not  on  the  track,  but  just  as  she  was 
trying  to  get  on  she  was  struck.  In  all  the  other  cases  the 
peraon  injured  was  on  the  track.  In  a  number  of  them  the 
plaintiff  swore  that  he  stopped,  looked,  and  listened,  and  saw 
nothing  and  heard  nothing,  but  we  said  emphatically  of  such 
testimony  and  have  repeated  it  frequently,  that  ^^  the  injury 
sustained  by  the  plaintiff  was  attributable  solely  to  his  own 
gi*oss  carelessness.  It  is  in  vain  for  a  man  to  say  that  he  look- 
ed and  listened,  if,  in  despite  of  what  his  eyes  and  ears  must 
have  told  him,  he  walked  directly  in  front  of  a  moving  locomo- 
tive : "  CarroU  v.  R.  R.,  12  W.  N.  848.  We  repeated  this 
doctrine  in  R.  R.  v.  Bell,  122  Pa.  68 ;  in  Marland  v.  R.  R., 
123  Pa.  487 ;  in  R.  R.  v.  Mooney,  126  Pa.  244,  and  in  Blight 
V.  R.  R.,  28  W.  N.  172.  In  the  recent  case  of  McNeal  v.  R. 
R.,  131  Pa.  184,  we  said,  Mitohbll,  J.,  that  the  case  of  Marl- 
and V.  R.  R.,  123  Pa.  487,  and  Carroll  v.  R.  R.,  12  W.  N.  848, 
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and  other  oases  which  held  that  a  plaintiff  cannot  recover  if,  in 
spite  of  what  his  senses  must  teach  him,  if  he  uses  them,  ho 
steps  in  front  of  a  moving  train,  are  sound  in  principle,  and 
experience  has  confirmed  the  wisdom  of  the  rule  they  have 
adopted ;  and  it  will  not  be  relaxed  or  pared  down  by  ex- 
ceptions. 

The  present  plaintiff  testified,  of  course,  that  she  stopped, 
and  looked,  and  listened,  just  before  she  tried  to  get  on  the 
track,  and  neither  saw  nor  heard  anything.  But  it  is  equally 
true,  of  course,  that  she  neither  stopped,  looked  nor  listened, 
because  she  walked  directly  up  against  the  locomotive,  and 
that  fact  alone  prevented  her  from  getting  on  the  track.  If 
she  had  either  looked  or  listened  at  the  moment  she  attempted 
to  step  on  the  track,  she  would,  necessarily,  have  both  seen  and 
heard  the  engine,  because  it  was  already  there  and  barred  her 
passage  on  the  track.  The  learned  judge  of  the  court  below 
thought  it  was  his  duty  to  submit  the  case  to  the  jury,  for  the 
one  reason  only,  that  it  was  testified  that  the  night  was  dark  and 
foggy.  It  is  true  that  the  plaintiff  said  that  it  was  foggy,  but 
no  other  witness  said  so,  and  several  of  the  defendant's  wit- 
nesses testified  that  it  was  not  foggy,  and  that  they  were  able 
to  see,  and  did  see,  the  whole  occurrence  of  the  accident,  though 
at  some  distance  away.  But  the  plaintiff  hei-self  conclusively 
proves  that  the  fog  did  not  prevent  her  from  seeing  the  engine 
had  she  really  looked  for  it.  She  did  not  testify  that  she  was 
unable  to  see  the  engine  on  account  of  the  fog,  but  she  did  tes- 
tify that  she  stopped  about  half  way  between  the  bridge  and 
the  railroad  and  looked  and  listened  for  trains.  She  was  asked, 
"Q.  Did  you  look  up  the  track  towards  Catasauqua  to  see 
whether  a  train  was  coming?  A.  Yes.  I  looked  up  and 
looked  down  and  I  listened  whether  a  train  was  coming. 
Q.  Was  there  a  train  on  the  track  farthest  away  from  you  ? 
A.  I  cannot  say,  but  there  was  a  train  coming,  and  I  stopped 
till  it  was  past.  Q.  Which  way  was  the  train  going,  toward 
Allentown  ?  A.  To  AUentown.  Q.  What  sort  of  a  train  was 
it?  A.  That  was  a  coal  train.  Q.  How  long  did  you  wait 
then  before  you  started  on  your  journey?  A.  Well,  I  waited 
a  few  minutes,  until  the  train  was  below  the  station.  Q.  Until 
the  last  car  of  that  train  was  below  the  station  ?  A.  Tes,  sir. 
Q.  Could  you  see  the  red  light  on  the  back  of  the  train? 
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A.  Yes,  I  saw  that  light."  She  repeated  this  testimony  on  her 
cross-examination.  The  plaintiffs  witness,  Daniel  Troxell, 
testified  that  it  was  about  40  to  50  feet  from  the  end  of  the 
canal  bridge  to  the  railroad  tracks.  So  that  the  plaintiff,  ac- 
cording to  her  own  testimony,  when  she  stopped  half  way  be- 
tween the  bridge  and  the  railroad,  was  20  or  25  feet  away  from 
the  tracks,  and  from  that  point  she  saw  a  train  going  down  the 
road,  and  noticed  that  it  was  a  coal  train,  and  she  waited  until 
after  the  last  car  of  the  train  had  passed  the  depot,  and  after 
that  she  saw  the  red  light  at  the  end  of  the  train  as  the  toun 
passed  on  down  the  road.  If  she  could,  at  that  distance,  see 
that  train,  and  could  distinguish  that  it  was  a  coal  train,  and 
could  see  it  moving  until  she  knew  that  the  last  car  had  passed 
the  depot,  and  then  could  see  the  red  light  at  the  tear  end  of 
the  train,  she  absolutely  proves  that,  notwithstanding  the  fog, 
she  could  see  a  much  greater  distance  than  was  between  her 
and  the  locomotive  at  the  moment  she  came  in  contact  with  it 
There  was,  therefore,  no  evidence  that  the  fog  prevented  her 
from  seeing  the  engine,  but  there  was  her  own  affirmative  tes- 
timony that  she  could,  and  did,  see  a  moving  train  on  the  track. 
That  being  so,  there  was  nothing  to  submit  to  the  jury  as  proof 
that  the  fog  prevented  her  from  seeing  the  engine.  Moreover, 
it  would  be  impossible  to  conceive  of  a  fog  so  dense  that  so 
large  an  object  as  a  locomotive  could  not  be  seen  at  the  instant 
before  contact  with  it. 

On  this  branch  of  the  case,  to  wit,  the  contributory  negli- 
gence of  the  plaintiff,  it  was  the  duty  of  the  court  below  to 
have  withdrawn  the  case  from  the  jury. 

But  the  same  duty  arose  as  to  the  proof  of  negligence  by  tihe 
defendant.  The  undisputed  testimony  was,  that  the  train  was 
running  very  slowly,  between  six  and  ten  miles  an  hour,  was 
about  to  stop  to  take  on  water,  that  the  head-light  was  burning, 
and,  by  the  testimony  of  six  witnesses,  that  the  whistle  was 
blowing  and  the  bell  rung,  as  the  train  approached  the  cross- 
ing. Against  this  there  yfss  no  proof  of  negligence  by  the  de- 
fendant, but  there  was  very  scant  testimony  'of  the  plaintiff  as 
follows :  "  Q.  Did  you  hear  the  blowing  of  the  whistle  that 
night  of  the  ti-ain?  A.  No,  sir;  if  it  did,  I  did  not  hear  any- 
thing.    Q.  Did  you  hear  the  ringing  of  any  bell  ?     A.  No,  sir.** 

She  simply  says  she  did  not  hear  any  whistle  or  bell,  and. 


Digitized  by  LjOOQIC 


HAUSER  V.  CENT.  R.  R.  CO.,  OF  N.  J.,  Appellant.  447 
1892.]  Opinion  of  the  Court. 

as  against  the  positive  affirmative  testimony  of  six  witnesses, 
who  did  hear,  her  omission  to  hear  is  simply  a  scintilla  of  evi- 
dence, which  is  not  enough  to  make  out  a  charge  of  negligence 
in  that  respect. 
Judgment  reversed. 


Laubach  v.  Meyers,  Appellant. 

[Marked  to  be  reported.] 

Pleading — Statement — Suit  on  lost  instrument. 

The  plaintifTs  statement  upon  a  lost  instrument  must  aver  the  actual 
execution  and  delivery  of  the  paper  upon  which  suit  is  brought,  and  that 
plaintiff  has  made  a  bona  fide,  diligent  and  thoropgh  search  for  the  paper, 
and  in  the  places  where  it  was  likely  to  be  found,  and  that  he  has  not  been 
able  to  find  It. 

Anaveiment  '*that  the  said  plaintiff  never  negotiated  said  note,  but  he 
has  lost  or  mislaid  the  same,  and,  after  a  diligent  search  has  been  unable 
to  find  the  same,^^  without  any  averment  as  to  execution  or  delivery  of  the 
paper,  is  insufficient. 

Affidavit  of  defence — Surety — Alterations, 

An  affidavit  of  defence  to  a  suit  on  a  lost  instrument,  an  alleged  copy  of 
which  is  set  forth  in  the  statement,  is  sufficient  to  prevent  judgment,  if  it 
avers  that  the  copy  set  forth  in  the  statement  is  incon-ect,  that  one  of  the 
persons  whose  names  appear  as  a  subscribing  witness  to  the  instrument 
bad  died  prior  to  the  date  thereof,  and  that  the  instrument  really  signed  by 
the  defendant  was  payable  at  a  date  different  from  that  of  the  copy. 

Blanks  notJlUed  up  in  warrant  of  attorney. 

Blanks  not  filled  up  in  a  warrant  of  attorney  are  inconsistent  with  an 
ordinary  and  properly  prepared  legal  instrument,  and  cast  suspicion  uprni 
its  integrity. 

Argued  Feb.  8, 1892.  Appeal,  No.  194,  Jan.  T.,  1892,  by 
defendant,  Henry  F.  Meyers,  from  order  of  C.  P.  Lehigh  Co., 
Jan.  T.,  1892,  No.  13,  entering  judgment  for  plaintiff,  Milton 
B.  Laubach,  for  want  of  a  sufficient  affidavit  of  defence.  Be- 
fore, Paxson,  C.  J.,  Gbben,  McCollum,  Mitchell  and  Hby- 
DBICE,  JJ. 

Assumpsit  on  a  lost  instrument  in  writing. 

The  plain tiff^s  statement  was  as  follows: 

**  The  above  stated  action  is  founded  as  follows :  The  plain- 
tiff sold  his  store  in  Bethlehem,  Pa.,  to  one  Harpel  Yearick, 
and,  as  a  part  of  the  consideration  therefor,  received  a  promis- 
sory note,  of  which  the  following  is  a  correct  copy : 
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"$2,260.  Sept.  8rd,  1890. 

**  One  day  after  date  we  promise  to  pay  to  the  order  of  M. 
B.  Laubach,  at  the  Fii-st  National  Bank  of  Bethlehem,  two 
thousand  two  hundred  and  fifty  dollars  without  defalcation, 
value  received,  with  interest.  And  further  do  hereby  author- 
ize and  empower  any  attorney  of  any  court  of  record  of  Penn- 
sylvania or  elsewhere  to  appear  for  and  to  enter  judgment 
against  for  the  above  sum,  with  or  without  declaration,  with 
costs  of  suit,  release  of  errors  without  stay  of  execution  and 
with  per  cent,  added  for  collecting  fees,  and  also  waive  the  right 
of  inquisition  on  any  real  estate  that  may  be  levied  upon  to 
collect  this  note,  and  do  hereby  voluntarily  condemn  the  same 
and  authorize  the  prothonotary  to  enter  upon  the  fi.  fa.  said 
voluntary  condemnation,  and  further  agree  that  said  real  estate 
may  be  sold  on  a  fi.  fa.,  and  hereby  waive  and  release  all  relief 
from  any  and  all  appraisement,  stay  or  exemption  laws  of  the 
state  now  in  force  or  hereafter  to  be  passed. 

"  Witness : 
"  Frank  Michael,  Harpel  Ybarick,  [l.  s.] 

"  Mrs.  Henry  F.  Meyers.  Henry  F.  Meyers,  [l.  s.] 

"  That  the  said  plaintiff  never  negotiated  or  disposed  of  said 
note,  but  that  he  has  lost  or  mislaid  the  same,  and  after  dili- 
gent search  has  been  unable  to  find  the  same ;  that  the  said 
note  is  now  due,  owing  and  unpaid ;  that  the  said  plaintiff 
caused  demand  to  be  made  for  the  payment  thereof ;  that  the 
said  Harpel  Yearick  has  died  since  the  execution  and  delivery 
of  said  note;  that,  prior  to  tlie  demand  and  this  suit,  the 
plaintiff  tendered  security  and  bond  of  indemnity,"  set  out  in 
full  in  the  statement,  indemnifying  defendant  in  case  the  lost 
note  should  be  found.  The  bond  recited  the  note  as  dated 
*'Sept.  3,  1890,  payable  on  April  1,  1891,  with  interest  from 
date." 

Plaintiff's  statement  concludes :  ^^  Plaintiff  claims  that  the  said 
note  is  now  due,  owing  and  unpaid,  and,  by  reason  thereof,  the 
said  defendant  is  indebted  thereon  to  him  in  the  sum  of  92,250, 
together  with  interest  thereon  from  Sept.  4,  1890,  and  an  at- 
torney's commission  of  five  per  cent  for  collection  and  costs  of 
suit." 

The  affidavit  of  defence  was  as  follows :  "  Henry  F.  Meyers, 
the  defendant  above  named,  being  duly  sworn  according  to  law, 
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deposes  and  says,  that  he  has  a  just  and  legal  defence  to  the 
claim  of  the  said  plaintiff,  and  to  the  maintenance  of  the  above 
stated  action,  the  nature  and  character  whereof  is  as  follows, 
to  wit: 

^^  1.  Deponent  sajrs,  that  the  said  several  promises  and  un- 
dertakings in  the  statement  of  the  plaintiff,  mentioned  (if  any 
such  were  made),  were  made  jointly  with  one  Harpel  Yearick, 
and  not  by  the  said  defendant  alone;  that  the  said  Harpel 
Yearick  was  dead,  and  letters  of  administration  upon  his  estate 
were  granted  to  J.  B.  Kemerer,  Esq.,  before  the  commence- 
ment of  this  suit.  Wherefore,  as  the  said  Harpel  Yearick,  or 
his  administrators,  are  not  impleaded  in  the  said  statement  of 
the  plaintiff  with  the  said  defendant,  the  aforesaid  action  should 
not  be  maintained  against  him,  the  said  defendant,  alone. 

"  2.  This  deponent  further  avers,  that  the  copy  set  forth  in 
the  plaintiff's  statement  is  not  a  correct  copy  of  the  writing 
or  paper  signed  by  him.  The  time  of  payment,  as  therein 
set  forth,  is  stated  as  one  day  after  the  date  thereof,  viz.,  Sept.  3, 
1890,  whereas  the  paper  which  this  deponent  signed  was  paya- 
ble on  the  first  day  of  April,  1891 ;  that  Mrs.  Henry  F.  Meyers 
was  not  a  witness  to  the  paper  signed  by  this  deponent,  as  is 
set  forth  in  the  alleged  copy  contained  in  the  plaintiff's  state- 
ment ;  that  said  Mrs.  Meyers  had  died  in  April,  1885,  moi-e 
than  five  years  before  the  date  of  said  alleged  copy ;  that  the 
name  of  the  said  Yearick,  who  should  be  codefendant  with  this 
deponent,  is  not  Harper  Yearick,  as  set  forth  in  said  alleged 
copy,  but  P.  Harpel  Yearick.  (In  the  copy  served  on  defend- 
ant the  name  Harper  Yearick  appeared.)  The  said  deponent 
avers,  that  the  matters  aforesaid  are  of  the  highest  importance 
to  him,  as  affecting  his  rights,  in  view  of  the  fact  that  said 
paper,  upon  which  the  suit  is  brought,  is  lost  or  mislaid,  as  set 
forth  in  the  plaintiff's  statement.  And,  further,  the  deponent 
avers  that  no  benefit  or  profit  whatever  accrued  to  him,  the 
said  defendant,  by  reason  of  the  sale  of  the  plaintiff's  stock  or 
goods  to  the  said  Harpel  Yearick. 

**  3.  That  said  plaintiff  has  not  set  forth  in  his  statement  such 
facts  in  regard  to  a  search  for  the  missing  paper  as,  considering 
the  amount  and  importance  thereof,  and  the  situation  of  this 
deponent  in  relation  thereto,  he,  the  said  deponent  is  entitled 
to  under  the  law.  Said  plaintiff  does  not  state  where,  when, 
Vol.  cxLvn — 29 
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or  whether  or  not,  he  made  search  for  the  same  among  any 
papers  whatever.  All  of  which  facts  the  said  plaintiff  should 
establish  by  legal  and  competent  evidence,  in  order  to  pi-otect 
this  deponent's  rights  in  the  premises. 

^^  4.  I  deny  that  said  plaintiff  tendered  me  a  bond  of  indem- 
nity before  commencing  this  said  suit ;  that  the  note  set  forth 
in  the  copy  of  the  bond,  as  contained  in  said  statement,  is  de- 
scribed as  a  promissory  note,  and  payable  on  April  1,  A.  D.  1891, 
whereas  the  copy  of  the  paper  upon  which  this  action  is  brought 
is  dated  Sept.  8,  1890,  and  payable  one  day  after  the  date 
thereof,  and  the  same  is  a  copy  of  a  bill-single,  and  not  a  prom- 
issory note. 

"  6.  The  said  deponent  further  avers,  that,  upon  the  paper 
upon  which  said  suit  is  founded,  he  is  not  severally  liable,  and 
he  denies  that  there  is  now  due  and  owing  said  plaintiff,  from 
the  said  defendant,  the  said  sum  of  $2,250,  as  claimed  by  the 
plaintiff  aforesaid.  That  the  paper,  upon  which  the  plaintiff 
founds  his  action,  makes  no  provision  for  any  definite  collect- 
ing fee,  but  the  same  is  left  blank,  as  appears  from  the  plaint- 
iff's statement,  and  this  deponent  signed  no  paper  or  writing 
providing  for  any  definite  collecting  fee  or  attorney's  commis- 
sion. 

^^  All  of  which  facts  this  deponent  is  prepared  to  prove  and 
establish  on  the  trial  of  the  cause.  Wherefore  the  said  plaint- 
iff is  not  entitled  to  judgment  against  this  deponent,  but  should 
prove  his  case  by  legal  and  competent  evidence,  so  that  the 
rights  of  this  deponent  may  not  be  infringed  upon  and  de- 
stroyed." 

Albright,  P.  J.,  filed  the  following  opinion : 

^^  The  affidavit  of  defence  presents  no  reason  for  the  denial 
of  judgment  in  favor  of  plaintiff.  However,  as  it  is  averred 
therein  that  the  lost  note  was  payable  on  April  1,  1891,  (not 
on  Sept.  4, 1890,)  and  that  it  contained  no  promise  to  pay  a 
definite  attorney's  fee  for  collection,  judgment  will  be  accorded 
to  plaintiff  as  if  the  note  were  as  alleged  by  defendant,  that  is, 
interest  will  be  allowed  from  April  1, 1891,  and  no  attorney 
fee.  The  court  has  this  day  ordered  the  bond  of  indemnity, 
described  in  plaintiffs  statement,  to  be  delivei-ed  to  the  pro- 
thonotary  (which  has  been  done),  with  directions  to  deliver 
it  to  the  defendant  on  demand.     On  motion  of  plaintiff's  attor- 
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ney,  judgment  is  entered  for  plaintiff,  for  want  of  a  sufficient 
affidavit  of  defence,  for  the  amount  of  the  promissory  note  de- 
scribed in  plaintiff's  statement  ($2,250),  with  interest  on  that 
sum  from  April  1,  1891 — amount  to  be  ascertained  by  the  pro- 
thonotary." 

Error  asrigned  was  the  order  of  the  court. 

Wm.  C.  LooSy  for  appellant. — ^To  entitle  a  party  to  recover  on 
a  lost  instrument  the  proof  of  the  genuineness  of  the  original 
must  be  positive ;  Slone  v.  Thomas,  12  Pa.  209 ;  Krise  v. 
Neason,  66  Pa.  258 ;  Richards'  Ap.,  122  Pa.  647 ;  Porter  v. 
Wilson,  18  Pa.  641 ;  McCready  v.  Schuylkill  Navigation  Co.,  8 
Wharton,  428 ;  McReynolds  v.  McCord,  6  Watts,  288. 

Secondary  evidence  of  the  contents  of  a  lost  instrument  can 
only  be  admitted  after  proof  of  the  original  existence,  due 
execution,  sealing,  and  delivery  of  the  written  instrument,  its 
loss  or  destruction,  and  also  a  reasonable  but  fruitless  search, 
according  to  the  importance  of  the  paper.  18  American 
and  English  Ency.  of  Law,  p.  1119,  referring  to  McReynolds 
V.  Longenberger,  67  Pa.  18 ;  Kaul  v.  Lawrence,  78  Pa.  410 ; 
Watson  V.  Jones,  86  Pa.  117, 119 ;  1  Greenleaf  on  Evidence, 
§  84  n.,  86,  609 ;  1  Taylor  on  Evidence,  pp.  897-404 ;  1  Whar- 
ton on  Evidence,  §  129-168;  Swift  v.  Stevens,  8  Conn.  481. 

A  diligent  and  bona  fide  but  fruitless  search  must  have  been 
made  for  the  lost  paper  in  all  places  where  it  would  probably 
have  been  kept  before  evidence  can  be  given  of  its  contents : 
18  American  and  English  Ency.  of  Law,  1097,  referring  to 
Davis  V.  Spooner,  8  Pick  (Mass.),  284 ;  Dennis  v.  Brewster, 
7  Gray  (Mass.),  861 ;  Haywood  R.  Co.  v.  Bryan,  6  Jones 
(N.  Car.),  82;  Meek  v.  Spencer,  8  Ind.  118.  The  stringency 
of  the  rule  in  regard  to  the  search  for  lost  papers  is  proportion- 
ate to  their  character  and  value :  Parks  v.  Dunkle,  8  W.  &  S. 
291;  2  Best  on  Evidence  (Morgan's  ed.),  §  482;  Starkie  on 
Evidence,  pp.  682-640;  Kearney  v.  New  York,  92  N.  Y. 
617. 

C.  J.  Erdman^  for  appellee. — The  act  of  1887  requires  the 
statement  to  be  accompanied  by  copies  of  all  notes,  etc.,  if  any, 
upon  which  the  plaintifiTs  claim  is  founded ;  that  is,  if  there  be 
any  such  note  in  existence.  Here  the  claim  is  not  founded  on 
a  note,  but  upon  a  lost  note,  and  a  copy  would  not  be  a 
necessity. 
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Opinion  by  Mr.  Justice  Gbeen,  February  29, 1892. 

The  proceeding  in  this  case  is  founded  upon  a  note  which 
the  plaintiff  in  his  statement,  describes  as  lost  or  mislaid. 
The  defendant  is  a  surety  only,  having  received  no  part  of 
the  consideration  for  which  the  note  was  given.  In  the  plain- 
tiff's statement  there  is  set  forth  what  is  alleged  and  purports 
to  be  a  copy  of  the  note  in  suit.  It  is  not  a  promissory  note, 
but  a  single  bill,  with  a  waiTant  of  attorney  to  confess  judg- 
ment. The  plaintiff's  statement  is  not  verified  by  an  affi- 
davit, and  is  not  even  signed  by  the  plaintiff.  It  Ls  signed* 
"  C.  J.  Erdman,  plaintiff's  attorney.**  There  is  no  allegation 
in  the  statement  that  the  person  who  signed  it  had  any  knowl- 
edge of  the  instrument  in  suit,  or  that  he  had  ever  seen  it,  or 
knew  anything  of  its  contents. 

The  only  allegation  contained  in  the  statement  respecting 
the  loss  of  the  instrument,  and  the  search  for  it,  is  in  the  fol- 
lowing words :  "  That  the  said  plaintiff  never  negotiated  or  dis- 
posed of  said  note,  but  that  he  has  lost  or  mislaid  the  same, 
and,  after  a  diligent  search,  has  been  nnable  to  find  the  same." 
There  is  no  averment  in  the  statement  that  the  defendant  ever 
executed  the  instiniment,  or  delivered  it  to  any  one.  It  is  per- 
fectly manifest,  that  if  the  case  were  on  trial  before  a  jury,  and 
the  plaintiff  were  called  as  a  witness,  and  testified  under  oath 
to  every  fact  contained  in  the  statement,  he  could  not  recover. 

The  proof  necessary  to  a  recovery  in  an  action  on  a  lost  in- 
strument is  quite  different  from  that  which  is  sufficient  when 
the  instrument  is  produced.  In  McCredy  v.  The  Schuylkill 
Navigation  Co.,  8  Wh.  424,  we  held  that  evidence  of  the  con- 
tents of  an  instrument  alleged  to  have  been  lost  cannot  be 
given  without  previous  proof  of  its  due  execution,  which  in- 
cludes proof  of  its  delivery,  and  where  a  witness,  called  to 
prove  the  former  existence  of  an  instrument,  testified  that  it 
had  been  put  into  the  hands  of  A.  as  an  escrow,  and  A.,  on  his 
examination,  said  that  he  could  not  recollect  on  what  occa- 
sion, or  with  certainty,  to  whom  it  was  given  up,  and  that  he 
should  not  have  given  it  up  without  the  consent  of  both  par- 
ties, it  was  held  that  evidence  of  the  contents  of  the  instrument 
was  properly  rejected. 

In  the  case  of  Porter  v.  Wilson  &  Kelly,  18  Pa.  641,  RoGBBSi 
J.,  in  delivering  the  opinion  of  the  couit,  said  :  "  Before  evi- 
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dence  can  be  given  of  the  contents  of  a  written  paper  it  is  in- 
dispensable to  prove,  in  the  first  place,  the  existence  and 
execution  of  the  original  instrument;  next,  to  give  positive 
proof  of  its  destruction,  or  of  a  diligent  search  by  which  its  loss 
has  been  ascertained :  6  Binn.  284 ;  Meyer  v.  Barker,  6  Binn» 
228.  The  first  inquiry  naturally  in  oi*der  is,  was  the  first  indis- 
pensable prerequisite  complied  with  ?  Was  there  legal  and 
competent  proof  of  the  existence  and  execution  of  the  alleged 
original  article  of  copartnership  ?  The  copy  offered  in  evidence 
purports  to  be  witnessed  by  William  Stewart,  who  being  exam- 
ined, after  stating  he  was  in  the  employment  of  Holland  & 
Porter,  whose  business  was  mining  and  transporting  coal,  and 
the  necessary  operations  connected  therewith,  the  selling  of 
goods,  merchandise  and  provisions,  etc.,  proceeds  to  state  that 
he  knew  there  were  writings  between  Samuel  Holland  and 
David  R.  Porter,  but  whether  there  were  articles  of  co- 
partnership he  cannot  say.  He  thinks  it  probable  he  witnessed 
their  writings,  but  he  cannot  recollect  distinctly  of  signing 
them  as  a  witness.  He  thinks  those  writings  were  executed 
about  March  1.  It  must  be  confessed,  the  testimony  of  this 
witness  is  vague  and  shadowy  as  to  the  exbtence  and  execution 
of  this  instrument.  He  neither  identifies  the  paper,  nor  does 
he  recollect  whether  he  signed  it  as  a  witness,  nor  does  he 
know  whether  the  evidence  offered  is  a  copy  of  the  writing 
that  was  executed  between  the  parties.  That  this,  of  itself, 
would  not  be  the  proof  the  law  requires  is  clear.  .  .  .  "We  take 
the  distinction,  which  is  a  clear  and  marked  one,  between  the 
proof  of  a  lost  instrument,  and  proof  of  a  paper  produced  and 
under  the  inspection  of  a  witness.  It  is  the  first  class  of  cases 
which  calls  for  the  stringent  proof  alluded  to,  and  not  the 
last. 

It  will  be  perceived  at  once,  that  if  distinct  proof  of  the  ac- 
tual execution  of  a  lost  instrument  is  essential  to  a  recovery 
upon  it,  it  is  quite  as  essential,  in  a  plaintiff's  statement  of  his 
cause  of  action,  that  the  fact  of  the  actual  execution  of  the  lost 
instrument  should  be  alleged.  Without  that  fact  there  is  no 
cause  of  action,  and  a  statement,  the  allegations  of  which  do 
not  present  the  facts  which  are  essential  to  a  cause  of  action, 
is  fatally  defective. 

But  there  is  another  point  of  view  which  is  equally  fatal  to 
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a  ri^ht  to  have  judgment  on  the  present  statement.  The  affi- 
davit of  defence  contains  the  distinct  averment  that  the  Mrs. 
Henry  F.  Meyers,  whose  name  appears  as  a  subscribing  wit- 
ness to  the  paper  of  which  the  copy  is  set  out  in  the  plaintiffs 
statement,  died  in  April,  1885,  more  than  five  years  before  the 
date  of  the  lost  instrument  in  suit,  and  that,  therefore,  she  was 
not  a  subscribing  witness  to  that  instmment.  This  is  a  direct 
and  material  challenge  of  the  identity  of  the  copy  set  forth  in 
the  statement  with  the  original  instrument.  Upon  the  trial,  if 
the  copy  were  offered  in  evidence,  nothing  short  of  the  verdict 
I  of  a  jury  could  settle  the  question  of  identity,  and  it  is  per- 
fectly manifest  that  no  verdict  for  the  plaintiff  could  be  permit- 
ted until  after  clear  and  satisfactory  testimony  had  been  given 
in  explanation  of  this  most  material  discrepancy. 

In  addition  to  the  foregoing,  the  affidavit  expressly  avers 
that  the  copy  set  forth  in  the  plaintiff's  statement  is  not  a  cor> 
rect  copy  of  the  instrument  he  signed,  because  the  copy  is  an 
obligation  to  pay  one  day  after  date,  which  would  be  Sept.  4, 
1890,  whereas  the  instrument  he  signed  was  not  payable  until 
April  1, 1891.  As  the  courts  are  bound  by  the  facts  set  forth 
in  the  affidavit,  another  fatal  discrepancy  between  the  copy 
and  the  original  appears,  which  would  invalidate  the  original, 
if  it  is  really  drawn  payable  one  day  after  date,  being  dated 
Sept.  8, 1890.  In  Miller  v.  Gilleland,  19  Pa.  119,  we  held,  that, 
in  a  suit  by  a  payee  against  a  surety  in  a  note  under  seal,  the 
alteration  of  the  date  of  the  note  from  1836  to  1838,  though 
made  at  the  request  of  the  payee  in  the  presence  of  the  surety, 
but  without  his  assent,  avoided  the  note  as  to  the  surety. 

In  Marshall  v.  Gougler,  10  S.  &  R.  164,  it  was  held,  that  if 
the  names  of  subscribing  witnesses,  not  present  at  the  execu- 
tion, were  added  to  the  instrument  after  execution,  with  intent 
to  authenticate  it,  the  instrument  would  be  avoided.  Such 
added  subscription  of  the  names  of  witnesses  was  held  to  be 
a  material  alteration  of  the  instrument  itself,  for  the  reasons 
stated  in  the  opinion,  and  rendered  it  void.  Prima  facie, 
therefore,  when  the  name  of  one  who  was  not  present  at  the 
execution  of  an  instrument  appeal's  on  it  as  a  subscribing  wit- 
ness, the  instrument  is  invalidated,  and  the  burden  of  explana- 
tory proof  necessary  to  give  it  validity  is  cast  upon  the  plaintiff 
seeking  to  enforce  it. 
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The  plaintifiTs  statement  also  contains  no  ayennent  of  a 
proper  search  for  the  lost  instrument.  A  mere  assertion  by  a 
plaintiff,  or  other  person  attempting  to  prove  a  search,  when 
testifying  as  a  witness,  in  a  general  way,  that  he  had  made 
diligent  search  for  the  instrument,  and  could  not  find  it,  is  al- 
together insufficient  to  permit  proof  of  contents:  Porter  v. 
Wilson,  supi-a.  The  search  must  be  bona  fide,  diligent  and 
thorough,  and  in  the  places  where  the  paper  is  likely  to  be 
found.  The  facts  which  it  is  necessary  to  prove  must  be  at 
least  substantially  averred  in  the  statement,  in  order  to  get 
judgment  in  an  action  on  a  lost  instrument,  particularly  when 
the  identity  of  the  instrument  with  the  copy  set  up  is  denied. 

An  inspection  of  the  copy  set  out  in  the  statement  exhibits 
a  number  of  blanks  not  filled  up  in  the  warrant  of  attorney. 
Such  omissions  are  inconsistent  with  an  orderly  and  properly 
prepared  legal  instrument,  and  they  cast  suspicion  upon  its  in- 
tegrity. 

As  the  person  who  signed  the  statement  presumably  had  no 
original  knowledge  of  the  instrument  in  suit,  and  makes  no 
averment  that  he  had  ever  acquired  any  knowledge,  and  as  the 
action  is  upon  a  lost  instrument,  which  requires  a  higher  and 
more  rigid  line  of  supporting  testimony  than  where  the  orig- 
inal is  produced,  before  a  recovery  can  be  had  upon  it,  it  is 
very  clear  to  us  that  the  facts  in  the  present  case  should  all  be 
submitted  to  the  determination  of  a  jury. 

We  are  of  opinion  that  it  was  error  to  enter  judgment  for 
the  plaintiff  on  the  statement  and  affidavit. 

Judgment  reversed  and  procedendo  awarded. 


Cadwalader  v.  United  States  Express  Co.,  Appellant. 
Cadwalader,  Appellant  v.  United  States  Express  Co. 

Landlord  and  tenant — ConBtruction  of  contract, 

Plaintilf  owned  premises  No.  622  Chestnut  street,  and  plaintiff  rented 
premises  No.  716  Chestnut  street  Plaintiff  agreed  to  take  No.  716  off 
the  hands  of  defendant  if  the  defendant  would  take  a  lease  of  No.  622  for 
five  years.  Subsequently  an  agreement  in  writing  was  prepared  which 
recited  the  letting  of  No.  622,  and  that  in  the  **  preliminary  contract  for 
said  letting,^*  the  plaintiffs  had  agreed  to  relieve  defendant  of  the  rent 
falling  due  on  No.  716  from  April  1,  to  September  1,  1889.    Following 
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these  recitals  was  the  promise  of  the  plaintiff  to  paj  the  rent  from  which 
he  had  previously  agreed  to  relieve  the  defendant.  Held,  that  the  defend- 
ant was  entitled  to  retain  possession  of  the  old  premises  for  such  reason- 
able time  as  might  be  required  to  fit  up  the  new  premises  for  occupation, 
and  that  at  the  expiration  of  such  reasonable  time  the  plaintifr  should 
have  possession  of  the  old  premises,  to  protect  himself,  if  possible  from 
the  liability  which  he  had  assumed. 

Argued  Feb.  6, 1892.  Appeals,  Nos.  254  and  274,  Jan.  T., 
1891,  by  plaintiffs  and  defendant,  from  judgment  of  C.  P.  No.  4, 
Phila.  Co.,  March  T.,  1890,  No.  1173,  on  verdict  for  plaintiffs. 
Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Williams,  McCtoL- 
LUM,  Mitchell  and  Heydrigk,  J  J. 

Assumpsit  on  a  lease  to  recover  five  months  rent  of  premises 
622  Chestnut  street  at  $500  per  month. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Wilson,  J.,  charged  in  part  as  follows : 

^^  The  case  arises  under  what  must  be  regarded  as  one  agree- 
ment, which  is  in  writing.  There  is  in  form  a  lease  and  an 
accompanying  agreement,  which  was  put  in  writing,  between 
the  parties,  and  the  two  papers  must,  I  am  very  clear,  under 
the  evidence,  be  taken  together  as  one  and  considered  as  one. 
The  lease  was  of  certain  premises  situated  on  Chestnut  street, 
above  Sixth,  for  the  term  of  five  years  from  the  1st  of  April, 
1889.  There  was  also,  in  the  accompanjdng  agreement,  a  stip- 
ulation of  the  lessors,  the  trustees,  the  Messrs.  Cadwalader  and 
Fisher,  that  they  would  assume  and  pay  the  rental  of  l|400  per 
month  from  the  first  day  of  April,  1889,  until  the  first  day  of 
September,  1890,  for  that  poition  of  the  premises  No.  716 
Chestnut  street  which  was  then  occupied  by  the  defendants, 
the  United  States  Express  Company. 

"  Now,  all  the  contract  which  there  was  between  the  parties 
upon  that  whole  subject,  I  charge  you,  is  contained  in  these 
written  papei*s. 

"  The  principle  of  law  which  is  applicable  it  is  not  necessary 
for  me  to  state ;  you  are  bound,  as  I  hope  you  have  already 
found  by  your  experience,  to  take  the  law  as  you  get  it  from 
the  court  and  to  apply  it  to  the  facts. 

'^  [This  is  the  conti-act.  And  all  the  conversations  which 
took  place  previous  to  the  written  contract  are  of  no  impor- 
tance in  determining  any  of  these  matters  which  are  involved 
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in  this  contract.  The  parties  met,  and  a  writing  was  the  re- 
sult. That  writing  was  entered  into  by  people  not  now  present, 
except  the  lessors,  but  the  lessee  was  a  corporation,  whose  office 
is  in  New  York,  and  there  they  acted  upon  it,  according  to  the 
evidence,  and  very  naturally,  and  they  are  to  be  bound  by  what 
is  in  writing,  by  what  was  submitted  to  them,  and  nothing  else 
can  properly  affect  them.]  [1  a] 

"  It  is  very  obvious,  however,  from  what  you  have  heard 
that  the  reason  for  the  making  of  the  supplemental  or  accom- 
panying agreement  was  that  the  express  company  was,  at  the 
time  when  the  lease  was  negotiated,  in  occupation  of  certain 
other  pi-emises.  They  did  not  desire  to  have  upon  their  hands 
at  the  same  time  two  places.  They  did  not  desire  to  be  subject 
to  the  rent  of  two  places  at  the  same  time,  and  it  is  perfectly 
obvious  if  the  two  papers  together,  all  considered,  without 
taking  any  of  the  testimony  which  you  have  heard — ^it  is  per- 
fectly obvious,  and  it  is  very  natui-al  and  proper  that  the  trus- 
tees of  the  estate,  as  it  was  better  for  them,  for  the  sake  of 
getting  a  lease  for  a  considerable  time  and  a  reputable  and  re- 
sponsible tenant,  thought  it  advisable  to  assume  some  liability 
for  the  rent  for  the  place  which  was  then  occupied  by  the  ex- 
press company.  I  am  not  now  speaking  of  what  the  liability 
was^  but  some  liability. 

[**  Now,  I  think  the  full  scope  of  their  liability  is  one  which 
is  very  clear  to  your  common  sense,  and  I  think  it  is  very  clear 
under  the  law.  There  was  no  expi-ess  obligation  on  the  part 
of  the  express  company  to  transfer  the  premises  No.  716  Chest- 
nut street  to  the  trustees  and  to  give  them  possession  of  it. 
I  say  there  was  in  the  written  contract  no  express  assump- 
tion of  any  such  obligation.  You  can,  it  seems  to  me,  reason- 
ably infer  from  the  terms  of  the  contract  that  the  expi'ess 
company  was  entitled  to  take  a  reasonable  time  for  the  pur- 
pose of  putting  the  premises  on  Chestnut  street  above  Sixth 
into  a  proper  condition  for  occupation.  That  they  had  a 
right  to  do  under  any  circumstances,  and,  in  any  event,  to  take 
whatever  time  was  reasonably  sufficient  for  that  purpose,  and 
daring  that  time  they  had  a  right  to  occupy  the  premises  716 
Chestnut  street,  and,  for  the  time,  the  trustees  would  be 
clearly  and  undoubtedly  liable  to  pay  the  rent  of  716  Chestnut 
sti-eet;]  [1  b]  but  when  that  time  elapsed,  and  [when  after  such 
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reasonable  time  the  express  company  should  go  into  possession 
of  622  Chestnut  street,  then,  I  think,  undoubtedly  there  was 
an  implied  obligation  on  the  part  of  the  express  company  to 
enable  the  trustees  to  make  whatever  profitable  use  they  could 
out  of  the  premises  No.  716  Chestnut  street.  They  were 
bound  to  afford  to  them  every  facility  for  their  purpose.]  [3] 
I  cannot  say  that  they  were  bound  to  put  them  into  possession, 
because  I  cannot  know,  nor  can  you,  whether  they  had  that 
power  under  the  lease  by  which  they  held  the  premises  716 
Chestnut  street,  as  that  lease  is  not  in  evidence.  It  may  have 
forbidden  them  from  doing  anything  of  that  sort  and  it  may 
have  forbidden  them  to  assign  or  put  any  other  people  in  pos- 
session, [but,  as  I  have  already  said,  and  I  i*epeat  it,  they  were 
bound  to  give  to  the  trustees  the  opportunity,  if  they  desired 
and  requested  it,  to  make  any  profitable  use  of  716  Chestnut 
street  which  they  could.]  [4] 

["  Now  there  is  a  contradiction  of  the  evidence  upon  that 
point.  You  have  the  correspondence  and  you  have  heard  the 
oral  testimony  in  regard  to  it.  Did  they  offer  to  do  that?  Did 
the  express  company  do  that — did  they  stand  ready  to  do  it? 
Did  they  show  it  by  their  conduct,  or,  on  the  contraiy,  did  they 
put  obstacles  in  the  way?  Did  they  decline  to  do  it?]  [5] 
[Did  the  trustees,  the  plaintiffs,  here  lose  anything  by  reason 
of  anything  which  took  place  between  them  and  the  defendants 
by  reason  of  the  unwillingness  or  the  refusal  or  the  failure  on 
the  part  of  the  defendants  to  give  them  everjT  opportunity  and 
facility  which  they  could  to  enable  them  to  make  a  profitable 
use  of  the  premises  716  Chestnut  street?  If  they  did,  then 
the  expi*ess  company  cannot  ask  to  be  allowed  any  such  dam- 
ages on  the  part  of  the  trustees.]  [6] 

"  Now  the  claim  on  the  part  of  the  trustees  is  for  five  months' 
rent  under  the  lease — $2,500.  The  express  company  says 
there  should  be  set  off  against  that  $400  for  each  month,  with 
interest.  Of  course,  if  the  interest  goes  on  one  side  it  must 
go  on  the  other,  as  has  been  argued  by  the  counsel  for  the 
plaintiffs.  The  counsel  for  the  plaintiffs  claims,  under  the 
law,  as  I  have  stated  it,  that  there  shall  be  an  allowance  to  the 
plaintiffs  of  four  months'  rent  of  716  Chestnut  street,  that  is, 
of  $400  for  each  mouth.  They  claim  that  at  least  there  should 
be  an  allowance  for  the  months  of  July  and  August.  That  is 
for  you  to  settle. 
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{'^  If  you  think  the  defendants  did  not  meet  their  implied 
obligations  and  afford  every  facility  to  the  plaintiffs  and  every 
opportunity  to  make  such  use  of  the  premises  716  Chestnut 
street  as  they  could,  after  they,  the  defendants,  had  taken  a 
reasonable  time  in  fitting  up  the  place  622  Chestnut  street, 
you  must  make  an  allowance  in  favor  of  the  plaintiffs.]  [7] 
I  cannot  affirm  the  plaintiffs'  point. 

["  I  think  I  have  covered  the  defendants'  point."]  [8] 
Defendants'  points,  which  were  refused,  were  as  follows : 

1.  "  The  agreement  and  the  lease  formed  the  contract,  and 
there  is  no  evidence  that  will  warrant  a  finding  that  any 
change  in  the  written  contract  was  made  by  parol." 

2.  ^^  Thei*e  is  nothing  in  the  lease  or  agreement  providing 
for  any  surrender  of  possession  of  No.  716  Chestnut  street  to 
the  plaintiffs." 

Judgment  and  verdict  for  plaintiffs  for  91,418.82. 

Plaintiffs  and  defendant  appealed. 

JSrrors  assigned  by  plaintiffs  were  (1  a,  1  b)  the  portions  of 
the  charge  as  above. 

JSrrors  assigned  by  defendant  were  (1-8)  instructions,  quot- 
ing points  and  portions  of  the  charge  as  above. 

John  Q-.  Johnson^  for  plaintiffs  below. 

Josiah  iJ.  AdamSy  Samtiel  B.  Muey  with  him,  for  defendants 
below. 

Opinion  by  Mb.  Justice  Williams,  March  7, 1892. 

These  cases  depend  upon  the  same  question.  The  action 
was  bi-ought  to  recover  rent  due  to  the  plaintiff  for  premises 
No.  622  Chestnut  street,  Phila.  The  plaintiffs  case  was  made 
by  the  introduction  of  the  lease  from  themselves  to  the  Express 
Co.  The  defendant  did  not  question  the  validity  of  the  lease  or 
the  amount  of  rent  alleged  to  be  unpaid,  but  relied  upon  a  set- 
x>£F.  To  establish  its  right  to  the  set-off,  and  the  amount  of  it, 
the  company  called  its  own  superintendent  as  a  witness,  and 
proved  by  him  the  following  facts :  That,  prior  to  April  1, 1889, 
the  Express  Co.  occupied  No.  716  Chestnut  street  as  its  general 
o£Bce  in  this  city ;  that,  desiring  to  secuie  No.  622,  which  was 
much  larger,  and  remove  to  it,  the  witness  opened  negotiations 
with  the  plaintiffs  for  that  purpose,  in  the  progress  of  which 
he  asked  the  plaintiffs'  agent :  ^^  Do  you  suppose  the  ownei*s 
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of  this  property  (No.  622)  would  take  our  lease  of  No.  716  off 
our  hands  for  the  period  of  four  or  five  mouths  ? ''  The  agent 
replied  that  he  would  bring  the  subject  to  their  attention,  and 
somewhat  later  reported  to  the  witness  that  the  plaintiffs  would 
take  No.  716  off  the  hands  of  the  company  if  it  would  take  a 
lease  of  No.  622  for  five  years  at  $500  per  month.  The  result 
of  these  negotiations  was  communicated  to  the  officers  of  the 
company  in  New  York,  who  evidently  approved  and  ratified 
them,  for  the  witness  says :  "  Our  general  counsel  in  New  York 
felt  that  the  fact  of  their  relieving  us  of  the  rent  for  that  num- 
ber of  months  should  be  stated  in  writing,  and  consequently 
the  matter  was  placed  in  your  hands  (the .  Philadelphia  coun- 
sel) and  the  result  was  this  agreement."  It  appears,  therefore, 
that,  so  far  from  the  agreement  and  lease  bringing  to  the  com- 
pany in  New  York  knowledge,  in  the  first  instance,  of  the  ar- 
rangement, the  suggestion  to  reduce  the  plaintiffs'  undertaking 
to  writing,  came  from  the  company  after  the  character  of  the 
ari-angement  had  been  known  to  its  officers.  What  the  com- 
pany asked  was,  that  the  plaintiffs  should  take  No.  716  off  its 
hands.     This  was  what  the  plaintiffs  undertook  to  do. 

As  evidence  of  this  undertaking,  at  the  suggestion  of  ^^  gen- 
eral counsel,"  &  paper  was  prepared  which  recited  the  letting 
of  No.  622,  and  that  in  the  ^  preliminary  contract  for  said  let- 
ting "  the  trustees  had  agreed  to  relieve  the  company  of  the 
rent  falling  due  on  No.  716,  from  April  1  to  Sept  1,  1889. 
Following  these  recitals  was  the  promise  of  the  trustees  to  pay 
the  rent  from  which  they  had  previously  agreed  to  relieve  the 
company.  This  paper  was  then  put  in  evidence,  after  which 
the  defendant  proved  the  non-payment  by  the  plaintiffs  of 
the  rent  referred  to,  and  that  it  had  been  required  to  pay  the 
same  to  an  amount  equal  to  the  plaintiffs'  claim,  and  rested. 
To  this  the  plaintiffs  replied  that  the  reason  of  the  non-payment 
by  them  was  the  refusal  of  the  defendant  to  deliver  the  posses- 
sion of  No.  716  to  them.  They  said  in  substance,  "We  tried 
to  keep  our  contract  with  you  and  take  No.  716  off  your  hands, 
but  you  would  not  let  us;  you  refuse  us  the  possession  and  yoa 
cannot  require  us  to  pay  the  rent."  This  was  a  conclusive 
answer  to  so  much  of  the  set-off  as  accrued  after  the  removal 
of  the  company  to  No.  622.  To  so  much  as  accrued  before 
such  removal  it  was  not  an  answer  unless  there  was  unreason- 
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able  delay  in  making  the  necessary  repairs,  and  in  transferring 
the  business  from  the  old  to  the  new  quarters. 

The  defendant  asked  the  court  below  to  disregard  its  own 
evidence  showing  the  negotiations,  and  the  ^^  preliminary  con- 
tract "  in  which  they  resulted,  and  treat  the  written  promise 
of  the  plainti£fs  to  pay  the  rent  on  No.  622  as  the  only  evidence 
of  the  nature  of  their  undertaking,  and  as  an  absolute  and  un- 
conditional promise  to  pay  the  rent.  This  the  court  declined 
to  do.  It  held,  on  the  other  hand,  that  the  written  agreement 
must  be  construed  by  the  aid  of  its  recitals,  and  of  the  *'  pre- 
liminary contract "  on  which  it  rested,  and  that,  so  construed, 
it  was  the  duty  of  the  express  company  to  put  the  plaintiffs  in 
possession  of  No.  622  as  soon  as  it  reasonably  could.  We 
think  this  was  clearly  right.  The  plaintiffs  were  bound  to 
take  the  premises  off  the  hands  of  the  company,  and  were  en- 
titled to  protect  themselves,  so  far  as  they  might  be  able  to  do 
so,  against  the  liability  they  had  assumed,  by  turning  the  pos- 
session to  account.  They  had  no  right  to  insist  on  the  posses- 
sion until  the  lapse  of  a  reasonable  time  within  which  to  make 
the  necessary  repairs,  and  transfer  the  business  of  the  company 
to  No.  622,  and  they  were  bound  by  their  agreement  to  pay 
the  rent  accruing  on  No.  716  while  this  work  was  in  progresH. 
This  was  the  rule  laid  down  in  the  court  below. 

The  judgment  is  affirmed  in  both  appeals. 


Scranton  City,  Appellant,  v.  Barnes.  .147  4«t 

MumdpcUiUea — 8ewer9—0rdinance9—Act  qf  May  23,  1S74. 

The  act  of  May  23, 1874,  P.  L.  259,  confers  no  authority  to  appoint 
viewers  until  councils  shall  have  determined  by  ordinance  **  to  make  an 
assessment  for  main  or  local  sewerage,  or  both,  according  to  benefits.'* 

Practice  (Supreme  Court) — ABsigwneni  q/"  error  as  to  noneuit. 

Error  does  not  lie  either  to  the  entry  of  a  compulsory  nonsuit,  or  to  the 

refusal  to  enter  such  judgment ;  it  lies  only  to  tlie  refusal  of  the  court  to 

take  off  the  nonsuit. 

Argued  Feb.  28, 1892.  Appeal,  No.  28,  Jan.  T.,  1892,  by 
plaintiff,  from  judgment  of  C.  P.  Lackawanna  Co.,  Oct.  T.,  1888, 
No.  872,  entering  compulsory  nonsuit  in  favor  of  Julia  F. 
Barnes.  Before  Paxson,  C.  J.,  Stbrbbtt,  Williams,  Mc- 
CoLLUM  and  Hbtdriok,  JJ. 
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Assumpsit  to  recover  balance  oi  assessment  for  cost  of  a 
sewer. 

At  the  trial  before  Gunstbb,  J.,  it  appeared  that  under  the 
act  of  May  28,  1874,  the  city  of  Scranton  laid  out  a  sewer 
district,  and  proceeded  to  construct  therein  a  main  sewer.  De- 
fendant was  assessed  $106  on  her  property  in  the  district. 
One  half  of  this  she  paid,  the  balance  being  the  amount  for 
which  suit  was  brought. 

The  plaintiff  offered  in  evidence  the  record  of  the  meeting 
of  councils  to  hear  objections  to  these  assessments.  The  de- 
fendant objected  to  the  offer  as  being  immaterial,  there  being 
no  evidence  of  an  assessment  by  board  of  viewers,  and  the  city 
councils  had  no  authority  to  confii-m  or  reject  any  assessment 
not  made  by  legal  authority. 

Mr.  Bums :  That  only  goes  to  the  order  of  testimony. 

The  Court :  That  is  true,  but  it  being  admitted  that  this  as- 
sessment, which  you  now  offer  to  prove  to  have  been  confirmed 
or  approved  by  the  councils,  was  made  by  a  board  that  was  ap- 
pointed before  the  ordinance  providing  how  the  assessment 
should  be  made  was  passed,  the  whole  thing  falls.  I  sustain 
the  objection  and  reject  the  evidence.    Exception.  [1] 

Plaintiff  offered  in  evidence  resolution  of  councils  dated 
June  17, 1886,  as  follows :  "  Resolved  by  the  Select  and  Com- 
mon Councils  of  the  City  of  Scranton  in  joint  session  assembled, 
that  we  do  hereby  confirm  the  assessments  made  by  the  Board 
of  Viewers  of  the  Third  Sewer  District.  Yeas  and  nays  called 
on  the  adoption  of  the  resolution.'' 

By  Mr.  Davis :  The  defendant  objects  to  the  offer,  unless  the 
plaintiff  proposes  to  follow  it  by  showing  the  appointment  of  a 
board  of  viewers  and  the  assessment  made  by  them,  as  being 
immaterial,  irrelevant  and  incompetent. 

Objection  sustained  and  exception.  [2] 

Plaintiff  offered  in  evidence  the  contract  for  the  construction 
of  the  main  sewer  in  the  Third  sewer  district  between  the  city 
and  Hayes,  Furman  &  Co. 

By  Mr.  Davis :  The  defendant  objects  to  the  contract  offered 
for  the  reason  that  there  is  no  authority  yet  shown  for  the  city 
of  Scranton  to  build  a  sewer  at  the  expense  of  this  defendant; 
the  offer  is  immaterial,  irrelevant  and  incompetent. 

Objection  sustained  and  exception.  [8] 
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Plaintiff  offered  to  show  by  action  of  councils  that  the  ap- 
pointment of  viewers  of  March  9, 1886,  was  approved  and  con- 
firmed by  approving  assessments  made  by  such  boaixi;  that 
Julia  F.  Barnes,  the  defendant,  had  notice  of  such  assessments 
and  made  no  objection ;  that  she  afterwards  paid  one  half  of 
the  assessment,  and  connected  her  property  with  the  main 
sewer  in  the  Thii-d  district. 

Objected  to.     Objection  sustained  and  exception,  [4] 
When  £.  F.  Blewitt  was  on  the  stand  he  was  asked : 
Q.  Mr.  Blewitt,  what  is  your  position  in  the  city  ?    A.  City 
engineer.     Q.  Were  you  city  engineer  in  1886,  at  the  time 
of  the  construction  of  this  sewer?    A.  I  was.     Q.  Was  this 
sewer  completed  according  to  the  conti-act,  Mr.  Blewitt? 
Objected  to.     Objection  sustained  and  exception.  [5] 
The  court  entered  a  compulsory  nonsuit,  and  subsequently 
discharged  a  rule  to  take  off  the  nonsuit. 

Error%  assiffned  were  (1-6)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (6)  in  allowing  motion  for  nonsuit. 

J.  ff.  Bums,  for  appellant. — ^The  statute  gives  the  munici- 
pal authorities  general  jurisdiction  over  the  planning  and  con- 
struction of  sewers,  and  the  intermediate  steps  as  to  time  are 
only  directory  so  long  as  the  right  of  the  taxpayers  are  pre- 
served :  French  v.  Edwards,  18  Wall.  611 ;  Ins.  Co.  v.  Yard, 
17  Pa.  888;  Steward  v.  Maple,  70  Pa.  228. 

Opinion  by  Mr.  Justice  Sterrett,  March  7, 1892. 

The  subject  of  complaint  in  each  of  the  first  five  specifica- 
tions of  error  is  the  rejection  of  the  respective  offers  of  evi- 
dence thei*ein  recited. 

There  was  no  error  in  refusing  either  of  these  offers,  for  the 
reason  that  the  proceedings  leading  up  to  the  alleged  assess- 
ment, for  the  recovery  of  which  this  suit  was  brought,  were 
incurably  defective  in  their  very  inception.  The  _47th  section 
of  the  act  of  May  28, 1874,  P.  L.  259,  after  providing  that  any 
city  of  the  third  class  may  divide  the  same  into  sewer  districts, 
and  direct  the  city  engineer  to  make  an  estimate  of  the  costs 
and  expenses  of  constructing  any  main  sewer,  or  reconstruct- 
ing the  same,  and  report  to  the  councils  what  portion  of  said 
costs  and  expenses  is  required  for  main  sewerage,  and  what 
portion  of  the  same  is  requii'ed  for  local  sewerage,  for  any  lots 
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and  lands,  etc.,  declares  *'  it  shall  be  lawful  for  the  city  coun- 
cils  to  provide  for  assessing  the  costs  and  expenses  of  such 
main  sewerage  upon  the  lots  and  lands  within  the  sewer  dis- 
trict, when  the  work  is  to  be  done  according  to  the  valuation 
of  the  same  on  the  city  duplicate,  or  according  to  benefits^M- 
they  shall  determine  by  ordinance  in  each  case,  and  to  provide 
for  assessing  the  expenses  of  such  local  sewerage  upon  the  f^t 
front  of  lots  and  lands,  by  or  through  which  such  portion  of 
any  main  sewer  shall  pass,  or  according  to  the  valuation  of 
the  same  upon  the  duplicate  aforesaid,  or  in  proportion  to  ben- 
efits upon  lots  and  lands  benefited  by  the  local  sewerage  afore- 
said, as  they  shall  determine  by  ordinance  in  each  case ;  and, 
if  they  determine  to  make  an  assessment  for  main  or  local 
sewerage,  or  both,  according  to  the  benefits,  they  shall  appoint 
five  disinterested  freeholders,  who,  or  a  majority  of  them,  shall 
assess  the  estimated  expenses  of  such  main  sewerage  on  all 
the  lots  and  lands  in  the  sewer  district,  wherein  the  sewer  is 
to  be  constructed  or  reconstructed,  in  proportion  to  benefits, 
and  the  estimated  expenses  of  such  local  sewerage  on  such  lots 
and  land  as  will  in  their  opinion  be  benefited  thereby,  whether 
fronting  on  the  public  ground  in  which  the  sewer  is  to  be  con- 
structed or  reconstructed  or  not,  in  proportion  as  nearly  as 
may  be  to  the  benefits  which  may  result  to  each  lot  or  parcel 
of  land.  Said  assessors,  or  a  majority  of  them,  shall,  within 
thirty  days  after  their  appointment,  make  report  in  writing, 
specifying  the  amounts  assessed  by  them  upon  each  lot  or  par- 
cel of  land  for  main  or  local  sewerage  separately,  aqd  file  the 
same  with  the  city  clerk,"  etc. 

It  will  be  observed  that  the  act  confers  no  authority  to  ap- 
point viewers  until  after  councils  shall  have  determined  by 
ordinance  "  to  make  an  assessment  for  main  or  local  sewerage, 
or  both,  according  to  benefits."  By  the  terms  of  the  act,  as 
well  as  in  the  very  nature  of  things,  the  determination  of  coun- 
cils to  make  an  assessment  according  to  benefits— evidenced  by 
the  passage  of  an  ordinance  to  that  effect — is  a  prerequisite  to 
the  exercise  of  authority  to  appoint  viewers;  and  there  are 
good  and  sufficient  reasons  why  it  should  be  so.  Until  such 
determination  of  councils  is  officially  declared  by  ordinance, 
property  owners,  to  be  affected  by  an  assessment  according  to 
benefits,  are  necessarily  ignorant  of  what  councils  may  do,  and 
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are  thus  deprived  of  their  right  to^object  to  the  selection  of 
improper  persons  as  viewers,  etc.     In  this  case  the  provisions 
of  the  act,  in  regard  to  such  precedent  action  of  councils,  was 
wholly  ignored.     The  viewers  were  appointed,  not  only  with- 
out reference  to  any  ordinance  under  which  they  could  act, 
but  long  before  councils  took  any  action  indicating  a  determin- 
ation to  make  an  assessment  according  to  benefits.    It  is  not 
clear  that  any  ordinance,  such  as  is  contemplated  by  the  act,^-^ 
was  ever  passed ;  but,  assuming,  for  sake  of  argument,  that  a  ( 
proper  ordinance  was  passed,  it  is  conceded  that  it  was  done  ( 
long  after  the  viewers  were  appointed.     It  is  not  pretended/ 
that  viewers  were  appointed   after   the  power  to  make  such 
appointment  was  called  into  exercise  by  the  passage  of  the 
prerequisite  ordinance.     In  short,  the  proceeding  was  fatally 
defective,  and  nothing  that  was  proved  or  offered  to  be  shown 
could  have  the  effect  of  validating  the  assessment. 

It  is  an  easy  matter  to  follow  the  plain  provisions  and  re- 
quirements of  the  act,  and  the  sooner  municipal  authorities 
realise  the  necessity  of  doing  so,  the  better  it  will  be  for  all 
concerned.  When  that  is  done,  less  of  our  time,  and  the  time 
of  the  local  couits,  will  be  unnecessarily  consumed  in  abortive 
attempts  to  correct  inexcusable  blunders. 

The  sixth  specification,  ''The  court  erred  in  allowing  the 
motion  for  a  nonsuit,"  is  a  nullity.  Error  does  not  lie  either 
to  the  entry  of  a  compulsory  nonsuit,  or  to  the  refusal  to  enter 
such  judgment ;  it  lies  only  to  the  refusal  of  the  court  to  take 
off  the  nonsuit:  Borough  of  Easton  v.  Neff,  102  Pa.  474; 
Handley  v.  R.  R.  Co.,  10  W.  N.  8 ;  Millcreek  Twp.  v.  Perry,  20 
W.  N.  869;  Borough,  etc.,  v.  Erdman,  21  W.  N.  553. 

It  was  no  doubt  the  intention  of  the  learned  counsel  for  ap- 
pellant to  specify  as  error  the  discharge  of  his  rule  to  take  off 
nonsuit ;  but,  if  he  had  done  so,  it  would  have  been  of  no  avail. 
For  reasons  already  suggested,  in  disposing  of  the  first  five  speci- 
fications, the  rule  was  rightly  discharged. 

Judgment  affirmed. 

Vol*  cxLvn — 80  . 
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|i»  M^  Esterly  Machine  Co.  v.  Spencer,  Appellant. 

147  4.ftf{( 

27  gQ    i^g  [Marked  to  be  reported.] 

1 1  SO  285^        Landlord  and  tenant — Distress — Beplevin  act  cf  March  21,  1T72. 

Under  the  act  of  March  21,  1772,  replevin  is  the  proper  remedy  to  be 
used  by  a  person  whose  goods  have  been  improperly  distrained  upon  by  a 
landlord  for  rent  due  by  a  tenant. 

Where  such  a  person  receives  notice  of  the  distress,  and  the  landlord 
postpones  the  sale  to  give  him  an  opportunity  to  bring  replevin,  which  he 
refuses  to  do,  he  cannot,  after  the  sale,  bring  trespass  against  the  landlord 
for  the  value  of  the  goods. 

Argued  Jan.  20, 1892.  Appeal^  No.  148,  July  T.,  1891,  by 
defendant,  Howard  Spencer,  from  judgment  of  C.  P.  No.  1, 
Phila.  Co.,  March  T.,  1888,  No.  387,  dismissing  exceptions  to 
report  of  referee.  Before  Paxson,  C.  J.,  Stbeebtt,  Green, 
Williams  and  McCollum,  JJ. 

Trespass  to  recover  damages  for  an  alleged  wrongful  distress. 

The  case  was  referred  to  Henry  R.  Edmunds,  EJsq.,  who  re- 
ported the  facts  as  follows : 

"In  January,  1888,  the  defendant  was  the  owner  of  the 
premises  No.  1907  Market  street,  Philadelphia,  and  one  S.  C. 
Harbert,  now  deceased,  was  the  tenant  of  said  premises. 

"  On  the  10th  day  of  Januaiy,  1888,  the  landlord,  the  de- 
fendant, who  had  duly  levied  for  arrears  of  rent  due  by  said 
tenant  for  said  premises,  sold  the  goods  on  said  premises  by 
constable's  sale. 

"  Among  the  goods  sold  at  said  sale  were  certain  extra  parts 
of  harvesting  machines,  owned  by  plaintiff,  intrusted  to  said 
tenant,  as  his  agent,  to  be  sold  on  commission. 

"  The  defendant  had  notice  before  said  sale,  and  public  notice 
was  given  at  the  sale,  that  said  extra  parts  of  harvesting  ma- 
chines were  the  property  of  the  plaintiff  and  were  on  storage 
with  said  tenant,  intrusted  to  him  by  plaintiff  as  agent  to  sell 
on  commission. 

The  value  of  plaintiff's  goods  on  said  premises,  under  the 
circumstances  above  reported,  at  the  time  of  Said  sale  and  sold 
by  the  constable  by  virtue  of  the  said  levy  after  said  notice, 
was  as  to  the  plaintiff  $1,543.84. 

"  The  number  of  pieces  of  machines  so  owned  by  plaintiff 
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and  so  as  aforesaid  sold,  was  estimated  to  be  from  600  to  1000. 
They  were  not  inventoried,  counted,  nor  weighed,  and  were 
Bold,  with  some  other  goods,  in  a  lump  for  a  lump  sum,  and 
purchased  by  the  defendant  for  either  $60  or  $65. 

*^The  said  pieces  of  machines  did  not  have  any  general  value 
in  Philadelphia,  being  only  for  use  in  connection  with  plain- 
tiffs machines.  They  had  a  general  value  in  the  West,  where 
the  machines  were  mostly  in  use. 

^  Before  the  sale,  defendant's  counsel  requested  plaintifTs 
counsel  to  give  security,  and  take  said  goods  by  replevin,  which 
was  declined. 

"  The  notice  by  plaintiff  to  defendant  of  plaintiff's  owner- 
ship of  the  goods  was  after  distress  by  plaintiff,  but  before  sale. 

"  The  agent  of  the  plaintiff  bid  fifty  dollars  ($60)  for  the 
goods  at  the  sale. 

*^  Plain tiff*s  attorney,  after  the  sale,  and  in  order  to  save  a 
lawsuit,  offered  to  pay  defendant's  attorney  the  amount  which 
the  goods  brought  at  the  sale,  for  a  return  of  them  to  plaintiff. 
This  offer  was  declined." 

The  referee's  conclusions  of  law  were  as  follows: 

**  That  goods  intrusted  to  an  agent  to  be  sold  on  commission 
are  not  liable  to  distress  for  rent  due  by  the  agent. 

*^That  plaintiff's  goods  on  the  premises  1907  Market  St, 
Philadelphia,  levied  upon  and  sold  by  defendant  at  constable's 
sale,  on  the  10th  day  of  January,  1888,  were  not  liable  to  dis- 
tress for  rent  due  by  S.  C.  Herbert,  the  tenant,  and  were  un- 
lawfully sold. 

^^  That  plaintiff  was  not  bound  to  bring  his  action  of  replevin 
for  said  goods. 

^^  That  the  action  of  trespass  brought  by  the  plaintiff  in  this 
case  is  properly  brought  and  is  sustainable. 

^  That  the  proper  measure  of  damages,  for  goods  sold  under 
the  circumstances  of  this  case,  is  the  value  of  the  property  at 
.the  time  the  sale  was  made,  with  interest  thereon  from  date  of 
sale. 

'^  That  judgment  should  be  entered  against  defendant  for 
$1,887.16." 

Exceptions  filed  by  the  defendant  were  dismissed  by  the 
court  without  an  opinion  filed  and  judgment  was  entered  for 
plaintiff. 
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Error  assigned^  inter  aliai,  was  the  entry  of  juc^^ent. 

jE.  Hunn  Hanson^  for  appellant. — In  the  case  below  every 
requirement  of  the  first  section  of  the  act  of  1772  was  met  by 
the  landlord.  (1)  The  rent  was  due ;  (2)  notice  was  given  to 
the  owner  of  the  goods  and  he  was  invited  to  replevy  as  the 
act  required,  and  the  intended  sale  adjourned  to  give  him  time 
and  opportunity  to  do  so ;  (8)  there  was  the  requisite  appraise- 
ment and  due  notice  of  the  sale,  and  by  failure  of  the  owner  of 
the  goods  to  replevy  the  sale  was  a  lawful  one,  and  it  would  be 
strange  indeed  if  for  an  act  sanctioned  by  a  statute  and  in 
terms  made  lawful,  one  who  had  committed  the  act  could  be 
held  responsible  in  trover,  trespass  or  other  action  :  Caldcleugli 
V.  Hollingsworth,  8  W.  &  S.  802. 

There  is  no  case  since  Caldcleugh  v.  Hollingsworth  that  has 
qualified  or  changed  its  decision.  In  MoElroy  v.  Dice,  17  Pa. 
168,  which  was  an  action  of  trover,  it  was  maintained,  the  de- 
fendant having  distrained  for  more  than  was  due;  whereas  the 
1st  sec.  of  the  act  of  1772  applies  only  when  the  distress  was 
for  the  rent  due. 

Briggs  V.  Large,  80  Pa.  287,  was  trover  for  an  irregular  dis- 
tress in  which  there  was  claimed  to  have  been  a  waiver  of  the 
notice  by  the  tenant,  but  as  he  had  no  authority  so  to  act,  the 
suit  which  was  decided  to  have  been  rightly  brought,  this  court 
in  its  opinion  referred  to  Caldcleugh  v.  Hollingsworth  on  this 
point  alone,  and  showed  that  while  the  tenant  under  the  act  of 
1772  should  have  notice,  he  had  no  authority  to  waive  it. 

Hughes  V.  Stevens,  86  Pa.  820,  was  an  act  of  trespass,  not 
for  a  distress  but  to  recover  damages  for  cutting  timber. 

Bonsall  v.  Comly,  44  Pa.  442,  was  not  within  the  act  of  1772. 
It  was  a  replevin  brought  to  recover  goods  which  were  claimed 
to  be  exempt  under  the  act  of  1849 ;  it  was  held  that  the  writ 
did  not  lie. 

Fretton  v.  Karcher,  77  Pa.  428,  was  trespass,  the  plaintiff 
contending  (but  unsuccessfully)  the  suit  was  under  the  third 
section  of  the  act  of  Martfh  21, 1772,  which  expressly  gives  such 
writ,  but  the  suit  in  the  form  it  was  brought  was  upheld  be- 
cause it  was  plaintiff's  right  at  common  law  where  no  i*ent  was 
in  an*ears,  as  the  tenant  averred  and  as  the  jury  found. 
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Charles  A,  Chase^  Charles  C.  Lister  with  him,  for  appel- 
lee.— The  statute  dees  not  take  away  the  remedy  by  ti'espass 
or  trover :  Rees  v.  Emerick,  6  S.  &  R.  286 ;  McElroy  v.  Dice, 
17  Pa.  163 ;  McDowell  v.  Shotwell;  2  Wharton,  26 ;  Lane's  Ap., 
106  Pa.  49;  Harvey  v.  Pocock,  11  M.  &  W.  740;  Counah  v. 
Hale,  28  Wend.  462. 

Wallace  v.  King,  1  H.  Black.  18,  cited  as  questioning  the 
right  to  bring  trover  for  a  wrongful  distress,  does  not  apply. 
It  relates  to  cases  where  the  distress  was  originally  lawful,  but 
some  irregularity  has  intervened,  such  as  at  common  law  would 
have  made  the  party  a  trespasser  ah  initio. 

Opiniok  by  Mb.  Justiob  Williams,  March  7, 1892. 

The  remedy  by  distraint  for  rent  in  arrears  rests,  in  this 
state,  upon  the  act  of  March  21, 1772.  The  provisions  of  this 
statute  authorize  the  seizure  of  the  goods  of  the  tenant  upon 
the  premises,  and  the  pursuit  and  seizure  of  them  off  the  prem- 
ises, if  they  have  been  removed  clandestinely  by  the  tenant ; 
and  they  furnish  a  code  of  procedure  to  be  followed  by  the 
landlord  in  order  to  biing  the  articles  distrained  to  sale.  They 
prescribe  also  the  method  by  which  the  tenant,  or  owner  of  tho 
goods  seized,  may  prevent  the  sale,  and  secure  a  decision  of  the 
questions  on  which  the  right  to  distrain  depends ;  such  as  the 
existence  of  a  tenancy,  the  reservation  of  rent,  the  ownership 
of  the  goods,  and  the  amount  of  the  arrears.  As  the  proceed- 
ing is  statutory,  the  directions  of  the  statute  must  be  followed 
or  its  protection  will  be  lost.  If  the  seizure  is  irregular,  it  is  a 
trespass.  If  the  seizure  is  regular,  but  the  subsequent  steps 
are  not  in  accordance  with  the  statute,  the  landlord  becomes  a 
trespasser  ab  initio  by  his  departure  from  the  dii'ections  of  the 
law  under  which  he  must  justify,  and  may  be  sued  in  the  same 
manner  as  any  other  trespasser.  Thus,  if  the  landlord,  after  a 
lawful  seizure  of  goods  on  the  premises,  fails  to  procure  an 
appraisement  and  to  advertise  the  goods  for  sale,  he  becomes 
Uiereby  a  trespasser:  Biisben  v.  Wilson,  60  Pa.  462.  If  the 
tenant  has  removed  his  goods  clandestinely,  the  landlord  may, 
within  thirty  days,  pui-sue  and  seize  them,  but  if,  in  the 
exercise  of  this  right,  he  enters  a  house  to  make  a  search  in 
which  Hie  goods  are  not  found,  he  is  a  trespasser,  and  liable  as 
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such :  Hobbs  v.  Geiss,  18  S.  &.  R.  417.  But  if  the  landlord 
keeps  within  the  path  which  the  law  prescribes,  he  is  not  a  tres- 
passer. If  he  includes  in  his  distraint  goods  claimed  by  others, 
as  bona  fide  purchasers,  or  a:^  owners,  and  they  wish  to  assert 
their  title  to  such  goods,  their  remedy  is  abo  prescribed  by  the 
statute.  The  goods  were  found  in  the  possession  of  the  tenant, 
with  nothing  to  give  notice  of  the  fact  that  they  wer^not  his. 
They  were,  prima  facie,  liable  to  seizure  for  the  rent  in  arrears. 
The  owners  come  forward  to  make  claim.  The  burden  of 
proof  is  on  them,  and  they  must  proceed  in  the  manner  direct- 
ed, to  make  their  title  good  against  the  landloi*d.  This  they 
are  to  do  by  an  action  of  replevin :  Caldcleugh  v.  HollingswortK 
8  W.  &  S.  302.  The  act  of  1772  makes  this  the  method  for 
the  tenant  or  owner  to  pursue  wherever  he  would  contest  the 
landlord's  right  to  sell  the  goods  seized  by  him.  The  appli- 
cation of  these  principles  to  the  case  now  before  us  is  easy. 
Spencer  was  the  landlord.  Harbert  was  the  tenant,  and  in 
aiTeais  for  rent.  He  was  a  dealer  in  agricultural  implements, 
and  when  the  distraint  was  made,  among  other  things  seized 
was  a  pile  of  detached  pieces  of  iron,  comprising  the  unassort- 
ed castings  used  in  making  harvesting  machines.  The  pile  was 
seized  and  sold  as  a  quantity  of  old  iron.  After  seizure  the 
agent  of  the  plaintiff  company  appeared  and  claimed  the  iron 
as  the  property  of  his  principal,  the  plaintiffs,  and  alleged  that 
the  articles  were  left  for  sale  on  commission  with  Harbert. 
The  landlord  then  asked  the  agent  to  bring  his  action  of 
replevin,  and  postponed  the  proceedings  to  afford  him  an  oppor- 
tunity. He  decided  not  to  do  so,  and  gave  notice  of  his  decis- 
ion to  the  landlord,  who  then  proceeded  and  made  sale  regu- 
larly under  his  warrant.  After  the  sale  the  plaintiffs  brought 
this  action  of  trespass  to  recover  the  value  of  the  iron  so  sold. 
It  is  not  alleged,  that  the  landlord  was  guilty  of  any  sin  of 
omission  or  commission  against  the  act  of  1772,  by  which  he 
was  turned  into  a  trespasser,  but  the  authority  of  Caldcleugh  v. 
Hollingsworth  is  denied,  and  the  position  assumed  that  the  di-' 
rection  of  the  act  is  without  effect.  The  tenant,  or  owner, 
may  bring  an  action  of  replevin  if  he  pleases.  If  he  does  not 
please  to  do  so  he  may  select  such  other  form  of  action  as  suits 
him  best.    This  is  the  effect  of  the  plaintiff's  contention.    It 
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disregards  the  plain  provisions  of  the  act  of  1772  and  the  4^- 
cision  of  this  court  in  Caldcleugh  v.  HoUingsworth.    This  reai 
deis  the  consideration  of  the  other  questions  raised  unneces-i 
sary. 
The  judgment  is  reversed. 


Sadsbury  Township  Roads — ^Toland's  Appeal. 

Bo<id,  law—Several  roads  in  one  proceeding — Act  cfJttne  18, 1830. 

Under  the  act  of  June  13,  1836,  P.  L.  555,  conferring  upon  the  court  of 
quarter  sessions  jurisdiction  to  lay  out  roads,  it  is  improper  to  join  together 
in  one  proceeding,  before  the  same  viewers,  two  or  more  separate  roads.. 

If  such  a  proceeding  were  sanctioned,  it  would  furnish  an  easy  method 
of  securing  tlie  location  of  a  road  with  as  many  fixed  intermediate  points 
as  the  petitioners  might  desire.  If  they  desired  a  road  so  located  as  to 
touch  two  or  more  intenuediate  points  between  the  extreme  termini,  they 
might  petition  for  three  or  more  separate  roads,  so  designating  the  termini 
of  each  as  to  make  virtually  one  connected  road  between  the  extreme  ter- 
mini. In  this  way  no  room  would  be  left  for  the  exercise  of  the  di8Ci*e- 
tion  vested  by  law  in  the  viewers. 

Practice  (Supreme  Court) — CeriiorarL 

Questions  of  fact  cannot  be  considered  on  certiorari. 

Argued  Feb.  8,  1892.  Appeal,  No.  18,  July  T.,  1891,  by 
Eli  Toland,  from  an  order  of  Q.  S.  Chester  Co.,  dismissing  ex- 
ceptions to  the  report  of  a  road  jury.  Before  Paxson,  C.  J., 
Stbrbbtt,  Gbeen,  Williams,  McCollum,  Mitchell  and 
Heydbigk,  JJ. 

Petition  for  appointment  of  viewers  to  lay  out  three  roads 
in  Sadsbury  township.  The  petition  described  the  roads  as 
follows : 

(1)  A  public  road  to  begin  in  the  Octoraro  road  at  or  near 
the  comer  of  the  lot  of  the  Upper  Octoraro  Church,  and  to 
end  at  a  point  in  the  line  between  the  township  of  Sadsbury 
and  the  borough  of  Parkesburg,  at  or  near  the  terminus  of  Oc- 
toraro avenue. 

(2)  To  begin  in  the  road  leading  to  Sadsbury  ville,  at  or  near 
a  tree  in  the  middle  of  said  road  on  the  line  of  land  of  John 
W.  Parke,  and  to  end  on  the  line  between  the  township  of 
Sadsbury  and  the  borough  of  Parkesburg,  at  or  near  a  point 
where  the  White  Hill  avenue  and  Wright  avenue  join. 
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(8)  To  begin  at  or  near  a  point  on  the  line  between  the 
township  of  Sadsbury  and  the  borough  of  Parkesborg,  at  or 
near  where  White  Hill  avenue  and  Wright  avenue  intersect, 
and  to  end  in  the  Octoraro  road  at  or  near  a  point  where  Sads- 
bury  avenue  intersects  with  said  road. 

The  jury  reported  in  favor  of  three  roads,  with  termini  as 
designated  in  the  petition,  and  vacated  portions  of  three  other 
roads,  ^^  which  by  reason  of  the  laying  out  of  the  first  men- 
tioned three  roads,  have  become  useless." 

The  following  exceptions  were  filed  to  the  report : 

1.  ^'  The  petition  and  report  combine  several  roads ;  whereas 
there  should  be  separate  petitions  and  reports  for  each  road, 
so  that  petitioners  who  favor  one  of  the  roads  may  not  be  placed 
in  the  false  position  of  favoring  all  the  roads  where  they  do 
not  so  favor  in  fact,  as  is  the  case  with  some  of  those  who  have 
signed  this  petition :  — 

Also,  because  the  records  of  the  court  may  be  kept  separate 
and  individual  as  to  each  road  upon  which  proceedings  may  be 
had  in  townships." 

2.  '*'  One  or  more  of  these  roads  as  laid  out,  does  not  end  in 
any  road  or  street  that  has  been  opened  for  public  travel." 

■  "8.  '*  The  jury  on  one  of  the  days  of  the  view  were  entertained 
at  J.  W.  Wright's  house,  he  being  a  petitioner;  which  is  in 
violation  of  the  5th  section  of  rule  i  of  the  rules  of  the  coort 
of  quarter  sessions,  which  rule  provides  as  follows,  to  wit: 
<  Viewers  of  roads  shall  be  notified  of  their  appointment  by  a 
constable  or  other  disintei^sted  person,  and  shall  not  be  ente> 
tained  by  or  at  the  expense  of  any  person  interested  in  the  pro- 
ceedings.' " 

4.  "  The  jury  on  one  of  the  days  of  the  view  were  ente> 
tained  at  the  house  of  John  K.  Bair,  he  being  a  petitioner, 
which  is  in  violation  of  the  rule  of  court  above  cited." 

6.  "  One  of  the  jurors,  Davis  E.  Allen,  is  a  nephew  by  mar- 
riage of  one  of  the  petitioners,  J.  W.  Wright" 

The  exceptions  were  dismissed.     Eli  Toland  appealed. 

Errors  assigned  were  (1-5)  dismissal  of  exceptions,  quoting 
them. 

Wm.  M.  Hayes^  for  appellants.* — Several  roads  cannot  be 
combined  in  one  petition :  Fleetwood  Sts.,  8  Pa.  C.  C.  R.  211. 
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J.  Frank  E.  House^  R.  Jones  Monaghan  with  him,  for  appellee, 
cited,  on  the  joinder  of  the  three  roads  in  one  petition,  West 
Goshen  Roads,  7  Pa.  C.  C.  R.  260;  Paradise  Road,  29  Pa.  20 ; 
as  to  confining  the  inquiry  to  the  record.  Rand  v.  King,  184  Pa. 
641 ;  Roaring  Brook  Road,  140  Pa.  632;  Road  in  McCandless, 
110  Pa.  606;  Bradford  Twp.  v.  Goshen  Twp.,  67  Pa.  496; 
Upper  Dublin  Road,  94  Pa.  126 ;  Kensington  Turnpike,  97  Pa. 
260. 

Opinion  by  Mr.  Justice  Stbrrbtt,  March  7, 1892. 

There  appears  to  be  nothing  in  the  provisions  of  our  general 
road  law  to  indicate  that  the  legislature  ever  intended  that  the 
jurisdiction  conferred  on  the  court  of  quarter  sessions,  in  rela^ 
tion  to  laying  out  roads,  should  be  exercised  in  a  kind  of  whole- 
sale way,  by  joining  together  in  one  proceeding,  before  same 
viewers,  two  or  moi*e  separate  roads.  On  the  contrary,  it 
clearly  appears  to  have  been  intended  that  the  jurisdiction  of 
the  court  should  from  time  to  time  be  evoked  by  a  petition  for 
a  single  road.  The  act  of  June  13, 1836,  P.  L.  666,  provides 
that  the  court,  on  being  petitioned  to  grant  a  view  ^'  for  a  road," 
etc.,  shall  appoint  qualified  pei'sons  to  view  the  grounds  pro- 
posed for  ^^such  road,"  and  make  report  of  their  proceedings. 
It  further  provides,  that  the  persons  appointed  shall  view  such 
ground,  and,  if  they  sliall  agree  that  there  is  occasion  for  ^^  a 
road,"  they  shall  proceed  to  lay  out  the  same,  having  respect 
to  the  shortest  distance  and  the  best  ground  for  ^^  a  road,"  etc. 
In  short,  all  the  provisions  relating  to  viewing  and  laying  out 
new  roads  appear  to  contemplate  a  separate  petition  for  each, 
and  a  single  proceeding  throughout,  including  the  recording 
thereof. 

In  the  case  before  us,  the  petition  for  the  appointment  of 
viewers  embi*aced  three  separate  and  distinct  roads,  and  the 
viewers  reported  in  favor  of  each  respectively,  giving  the  ter- 
mini, courses  and  distance  of  each  separately.  If  that  can  be 
done,  there  is  no  good  reason  why  one  petition,  and  a  single 
proceeding  thereon,  may  not  embrace  thirty,  or  even  a  hundred, 
proposed  roads,  if  it  be  possible  for  the  petitioners  to  suggest 
the  necessity  for  so  many  within  the  county. 

Other  things  being  equal,  it  cannot  be  doubted  that  the 
merits  of  each  proposed  road  will  be  better  considered  in  a  sep- 
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arate  than  in  a  joint  proceeding  embraoing  one  or  more  other 
separate  and  distinct  roads.  The  chances  for  conflict  of  inter- 
est and  consequent  dissension  would  probably  be  increased 
nearly  in  proportion  to  the  number  of  separate  subjects  of  in- 
quiry and  determination  embraced  in  one  proceeding. 

It  is  well  settled  that  the  route  between  the  termini  of  a 
road  is  exclusively  for  the  viewers.  It  is  error  for  the  court, 
in  its  order  to  the  viewers,  to  designate  any  intermediate  point. 
It  is  also  improper  for  the  petitioners  to  do  so.  If  one  inter- 
mediate point  could  be  designated  there  might  be  many — so 
many,  indeed,  as  to  be  practically  tantamount  to  location  of 
the  entire  road  between  the  termini,  thus  leaving  no  room  for 
the  exercise  of  the  discretion  vested  by  law  in  the  viewers: 
McConnelFs  Mill  Road,  82  Pa.  285;  Otter  Creek  Road,  104 
Pa.  261. 

If  the  practice  sanctioned  by  the  court  below  should  be  ap- 
proved, it  would  furnish  an  easy  method  of  securing  the  loca- 
tion of  a  road  with  as  many  fixed  intermediate  points  as  the 
petitioners  might  desire,  and  thus  enable  them  to  evade  the 
principle  recognized  in  the  cases  above  cited.  If  they  desired 
a  road  so  located  as  to  touch  two  or  more  intermediate  points 
between  the  extreme  termini,  they  might  petition  for  three  or 
more  separate  roads,  so  designating  the  termini  of  each  as  to 
make  virtually  one  connected  road  between  the  extreme  ter- 
mini. But  it  is  not  necessary  for  us  to  suggest  difiBculties  that 
might  arise  from  the  practice  of  embracing  two  or  more  sep- 
arate roads  in  one  proceeding.  It  is  enough  to  know  that  it 
is  not  authorized  by  law. 

What  has  been  said  disposes  of  the  case.  It  is  unnecessary 
to  notice  the  remaining  specifications  of  error.  Some  of  them 
relate  to  questions  of  fact  which  cannot  be  considered  on  cer- 
tiorari. It  is  too  well  settled  to  require  citation  of  authorities 
that  in  such  cases  as  this  we  have  nothing  except  the  record 
proper  before  us. 

Order  of  court  reversed,  petition  dismissed,  and  all  subse* 
queut  proceedings  set  aside  at  the  cost  of  the  petitioners. 
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Wagner  v.  H.  W.  Jayne  Chemical  Co.,  Appellant. 

Negligence — Eiak  qf  employment^  Injiaries  by  fumes. 

In  an  action  to  recover  damages  for  personal  injaries  alleged  to  have 
been  sustained  by  inhaling  fumes  of  nitric  acid,  testimony  on  behalf  of 
the  plaintiff  tended  to  show  that  he  was  a  common  laborer  employed  on  out- 
side work  of  defendant's  establishment,  tliat  he  was  ordered  by  defendant's 
superintendent  to  do  some  work  in  connection  with  the  process  of  making 
dinitro-benzole ;  that  poisonous  fumes  were  evolved  by  this  pix>cess ;  that 
experiencing  discomfort  from  them  he  left  the  work,  declaring  that  **  he 
oould  not  stand  it ;  ^  that  the  superintendent  assured  him  that  the  fumes 
would  not  hurt  him,  and  ordered  him  to  return  to  his  work;  that  he 
obeyed  the  order,  but  was  soon  obliged  to  go  home  seriously  ill ;  that  he 
had  no  previous  knowledge  of  the  danger  to  which  he  was  exposed,  and 
was  not  warned  of  them  by  his  employer.  Expert  testimony  was  con- 
flicting as  to  whether  plaindff^s  illness  was  or  oould  have  been  produced 
by  the  fumes.  There  was  some  evidence  that  plaintiff  had  knowledge 
that  the  fumes  of  nitric  acid  were  dangerous.  It  also  appeared  that  they 
wore  disagreeably  apparent  to  tlie  senses.  Eeld,  that  it  was  proper  to 
submit  the  case  to  the  jury  on  the  question  of  defendant's  negligence. 
Held  also,  tiiat  tliere  was  not  such  evidence  of  contributory  negligence 
as  would  justify  the  court  in  directing  a  verdict  for  defendant :  Beitten- 
miller  v.  Brewing  Co.,  22  W.  N.  33,  distinguished. 

Argued  Jan.  19,  1892.  Appeal,  No.  8,  July  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1889,  No.  98,  on  verdict  for  plaintiff,  Thomas  Wagner.  Bo- 
fore  Paxson,  C.  J.,  Steerbtt,  Gbbbn,  Williams,  MoCol- 
LUM,  Mitchell  and  Hbydbiok,  J  J. 

Trespass  to  recover  damages  for  personal  injury  alleged  to 
have  been  caused  by  the  inhalation  of  poisonous  fumes. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant's  points  which  were  refused  were  as  follows : 

**  1.  There  is  no  evidence  that  the  work  in  which  the  plain- 
tiff was  employed  at  the  defendant's  works  on  August  26th, 
27th,  and  28th,  1889,  required  any  special  skill  or  was  different 
from  that  ordinarily  performed  by  laboring  men  in  such  works, 
and  in  the  absence  of  such  evidence  the  plaintiff  cannot  re- 
cover, and  your  verdict  should  be  for  the  defendant."  [1] 

*^  2.  There  is  no  evidence  in  this  cause  that  the  fumes  of  nitric 
acid  from  the  "  dinitro-benzole,"  in  handling  which  the  plain- 
tiff was  employed,  were  any  more  dangerous  than  the  fumes 
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from  that  acid  made  or  used  in  other  parts  of  said  works,  or 
such  as  required  special  instructions  to  enable  an  ordinary 
laborer  to  guard  himself  against,  and  in  the  absence  of  such 
evidence  the  plaintiff  cannot  recover,  and  your  verdict  should 
be  for  the  defendant/'  [2] 

*'*'  4.  There  is  no  evidence  in  this  case  that  the  fumes  of  ni- 
tric acid,  the  inhalation  of  which  are  alleged  to  have  produced 
the  plaintiff's  illness,  are  imperceptible  to  the  senses,  and  not 
apparent  to  any  man,  even  although  an  unskilled  laborer,  and 
if  the  same  were  apparent  to  the  plaintiff,  then  he  was  bound 
to  take  notice  thereof  without  special  instructions,  and  he 
cannot  recover  in  this  action,  and  your  verdict  should  be  for 
the  defendant."  [8] 

^^  5.  The  plaintiff  alleges  that  on  the  28th  of  August  he  was 
taken  ill  with  jaundice,  or  a  disease  the  symptoms  of  which 
resembled  jaundice,  and  as  there  is  no  competent  evidence  in 
the  case  that  the  fumes  to  which  the  plaintiff  was  exposed  will 
produce  jaundice  or  any  disease  similar  thereto,  the  plaintiff 
cannot  recover  in  this  case,  and  your  verdict  should  be  for  the 
defendant."  [4] 

"  6.  Under  all  the  evidence  in  this  case  the  verdict  of  the 
jury  should  be  for  the  defendant."  [5] 

Judgment  and  verdict  for  plaintiff  for  18,000. 

Defendant  appealed. 

Errors  assigned  (1-5)  were  instioictions,  quoting  points. 

Silas  W.  Pettity  John  R.  Read  with  him,  for  appellee. — ^The 
injuries  sustained  by  plaintiff  was  one  of  the  risks  of  his  em- 
ployment :  Thorn  v.  Ice  Co.,  46  Hun,  497 ;  Holland  v.  Ta- 
cumsa  Mills  (Mass.),  28  N.  E.  Rep.  751 ;  Crowley  v.  Pac.  Mills, 
148  Mass.  228 ;  Lehigh  Coal  Co.  v.  Hayes,  128  Pa.  294 ;  Mans- 
field Coal  Co.  V.  McEnery,  91  Pa.  185 ;  Sykes  v.  Packer,  99 
Pa.  465. 

The  uncontradicted  evidence  showed  that  no  other  person 
working  at  the  apparatus  for  making  dinitro-benzole  in  the  de- 
fendant's factory  had  ever  been  made  sick  by  it  or  suffered  any 
injurious  consequences  therefrom,  and  therefore  there  was  no 
duty  on  the  defendant  to  notify  the  plaintiff  of  a  risk  or  danger 
of  which  it  had  no  knowledge :  Melchert  v.  Brewing  Co.,  140 
Pa.  448-453;    Allegheny   Heating  Co,   v.   Rohan,  118   Pa, 
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223 ;  Railroad  Co.  v.  Hughes,  119  Pa.  St.  801 ;  and  see 
Lehigh  Coal  Co.  v.  Hayes,  128  Pa.  294;  Sykes  v.  Packer, 
99  Pa.  465 ;  Koontz  v.  Railroad  Co.,  66  Iowa,  226 ;  Sjogren 
V.  Hall,  58  Mich.  274;  Wabash  Ry.  Co.  v.  Locke,  112  Ind. 
404 ;  Lof tus  v.  Ferry  Co.,  84  N.  Y.  459 ;  Craighead  v.  R-  R. 
Co.,  25  N.  E.  Rep.  887 ;  Allison  Mfg.  Co.  v.  McCormick,  118 
Pa.  519. 

John  G.  Johnson^  Lincoln  L.  Eyre^  B.  F.  Hughes  with  them, 
for  appellee. — Where  there  is  any  doubt  whether  a  servant  is 
acquainted  with  the  risk  of  his  employment  or  ought  to  have 
been,  the  determination  of  the  question  is  for  the  jury.  Rum- 
mel  V.  Dillworth,  11  Pa.  343 ;  Patterson  v.  Pittsburgh  &  Con- 
nelsville  R.  R.,  76  Pa.  393 ;  Wharton  on  Negligence,  sec.  210 ; 
Wood's  Master  &  Servant,  sec.  849 ;  Pantzar  v.  Mining  Co.,  2 
N.  E.  Rep.  24,  and  99  N.  Y.  376 ;  McGowan  v.  La  Plata  Co., 
9  Fed.  Rep.  861 ;  Cook  v.  St.  Paul  R.  R.,  34  Minn.  45 ;  2 
Thompson  on  Negligence,  1009;  Tissue  v.  B.  &  O.  R.  R.,  112 
Pa.  96  ;  O'Connor  v.  Adams,  120  Mass  431. 

Opiniok  by  Mr.  Justicb  Hetdrick,  March  7, 1892. 

The  several  assignments  of  error  in  this  case,  except  the 
fourth,  raise  the  question  whether  there  was  any  evidence 
which  ought  to  have  been  submitted  to  the  jury. 

According  to  the  appellant's  statement,  it  is  engaged  in  the 
manufacture  of  a  dye  stuff  called  dinitro-benzole,  which  is  made 
by  putting  liquid  nitro-benzole  into  a  receiver,  and  pouring 
nitric  acid  and  sulphuric  acid  into  it  and  mixing  them,  in  which 
process  heat  is  produced  by  chemical  action.  The  liquid  is 
then  allowed  to  cool,  when  the  dinitro-benzole  settles  to  the 
bottom,  and  is  separated  from  the  acids  as  far  as  practicable, 
and  then  subjected  to  another  process  in  which  heat  is  mechan- 
ically applied. 

The  testimony  on  the  part  of  the  plaintiff,  if  believed, 
showed  that  he  was  a  common  laborer ;  that  he  had  been  em- 
ployed by  the  defendant  occasionally,  prior  to  the  injury  com- 
plained of,  to  do  such  work  outside  of  the  establishment  as 
unloading  boats,  hauling  barrels  and  digging;  that  on  the 
29tb  of  August,  1889,  he  was  re-employed  and  set  to  work  at 
some  common  labor  as  before,  but  soon  after  ordered  to  do 
some  work  in  connection  with  the  process  of  making  diniti*o- 
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benzole  ;  that  poisonous  fumes  were  evolved  by  that  process, 
which  he  inhaled;  that,  experiencing  discomfort  therefrom, 
he  left  the  work,  declaring  that  he  "could  not  stand  it; "  that 
the  defendant's  superintendent  assured  him  that  the  fumes 
would  not  hurt  him,  and  ordered  him  to  return  to  his  work; 
that,  relying  upon  the  superintendent's  assurance,  he  obeyed 
his  order,  but  in  a  few  hours  became  so  sick  that  he  was  ob- 
liged to  go  home,  and  was  thereafter  under  a  physician's  care 
several  months ;  and  that  he  had  no  previous  knowledge  of 
the  dangers  to  which  he  was  exposed,  and  was  not  warned 
of  them  by  his  employer.  The  testimony  of  his  physician,  as 
well  as  that  of  three  experts  called  by  him,  strongly  tended 
to  show  that  his  sickness  was  the  result  of  inhaling  the  fumes 
evolved  in  the  manufacture  of  dinitro-benzole.  There  was  also 
testimony  tending  to  show  that  the  defendant  knew  that  these 
fumes  were  poisonous,  and  had  previously  so  warned  at  least 
one  other  workman.  , 

It  is  a  well  settled  rule  of  law  that  an  employee  will  be  deemed 
to  have  assumed  all  the  risks  naturally  and  reasonably  incident 
to  his  employment,  and  to  have  notice  of  all  risks  which,  to  a 
person  of  his  experience  and  understanding,  are,  or  ought  to  be, 
open  and  obvious.  This  is  a  reasonable  rule,  for,  when  a  man 
seeks  employment  in  any  particular  department,  of  either  in- 
dustrial or  intellectual  activity,  he  thereby  represents  himself 
to  be  qualified  by  the  necessary  experience  or  learning,  as  the 
case  may  be,  for  the  performance  of  the  duties  which  he  pro- 
poses to  assume,  and  such  experience  or  learning  necessarily 
brings  a  knowledge  of  the  ordinary  risks  of  the  employment 
Thus,  one  who  holds  himself  out  as  a  physician  is  deemed  to 
thereby  represent  that  he  possesses  such  learning  and  skill  as 
to  reasonably  qualify  him  for  the  duties  of  his  profession; 
and  that  learning  will  teach  him  the  danger  of  exposure  to  con- 
tagious and  infectious  diseases.  But  when  the  reason  of  the 
rule  fails,  the  rule  itself  ceases  to  have  any  application.  And 
therefore,  while  the  physician  would  have  no  ground  of  com- 
plaint if  his  health  should  be  permanently  impaired  by  reason 
of  exposure  at  the  call  of  a  patient,  to  a  contagious  or  infec- 
tious disease,  he  might  recover  damages  for  the  slightest  injury 
suffered  in  consequence  of  a  defect  in  the  floor  of  the ,  house 
which  he  was  invited  to  enter,  unknown  to  him  but  which  was 
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know  or  ought  to  have  been  known  to  his  patron ;  and  this 
because  there  is  nothing  in  the  science  of  medicine,  in  which 
he  professes  to  be  learned,  to  aflfect  him  with  notice  of  the 
latter  danger.  Neither  is  there  anything  in  the  employment 
of  a  common  laborer  that  presupposes  any  scientific  knowl- 
edge, such  as  a  knowledge  of  the  propeities  of  acids,  or  that 
poisonous  fumes  are  likely  to  be  evolved  in  a  manufacturing 
process  in  which  nitric  acid  is  used ;  and  for  that  reason,  the 
law  does  not  presume  that  such  laborer  either  possesses  or  pro- 
fesses such  knowledge.  And,  although  some  of  the  work  re- 
quired to  be  done  in  the  manufacture  of  dinitro-benzole,  may 
be  mere  drudgery,  it  cannot  be  said  to  be  of  such  ordinary 
character  in  its  surroundings  as  to  justify  a  presumption  that 
a  common  laborer  has,  by  experience,  acquired  a  knowledge  of 
its  attendant  dangers.  Without  some  such  previous  knowl- 
edge, either  scientific  or  experimental,  the  dangers,  if  any  there 
be,  of  exposure  to  the  fumes  of  nitric  acid  would  not  be  open 
and  obvious,  and  the  laborer  could  not,  with  propriety,  be 
deemed  to  have  assumed  such  risks  unknown  to  him  as  are 
naturally  and  reasonably  incident  to  his  employment :  Rum- 
mell  V.  Dilworth,  111  Pa.  843. 

On  the  other  hand,  it  is  equally  well  settled  that  an  em- 
ployer is  bound  to  exercise  reasonable  precaution  against  in- 
jury to  his  employees  while  they  are  in  his  service  and  obeying 
his  orders.  Not  only  must  he  provide  suitable  implements 
and  means  with  which  to  carry  on  the  business  which  he  sets 
them  to  do,  but  he  must  warn  them  of  all  the  dangers  to  which 
they  will  be  exposed  in  the  course  of  their  employment,  ex- 
cept those  which  the  employee  may  be  deemed  to  have  fore- 
seen as  necessarily  incidental  to  the  employment  in  which  he 
engages,  or  which  may  be  open  and  obvious  to  a  person  of  his 
experience  and  understanding,  and  except,  also,  such  as  the 
employer  cannot  be  deemed  to  have  foreseen.  And  the  em- 
ployer will  be  presumed  to  be  familiar  with  the  dangers,  latent 
as  well  as  patent,  ordinarily  accompanying  the  business  in 
which  he  is  engaged.  Authorities  upon  these  points  may  be 
found  in  great  abundance  in  the  notes  to  §§  185  to  208  of  Shear- 
man and  Redfield  on  Negligence. 

Keeping  these  principles  in  mind,  it  will  be  seen  that  the 
learned  court  below  could  not  have  given  binding  instructions 
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to  the  jury  to  find  for  the  defendant,  without  committing 
grave  error.  There  was  testimony  of  witnesses,  apparently  en- 
titled to  the  highest  respect,  tending  to  show,  on  the  one  hand, 
that  the  fumes  of  nitric  acid  are  poisonous,  and,  on  the  other 
hand,  that  they  are  not.  That  the  question  thus  rabed  was,  if 
material,  properly  submitted  to  the  jury  cannot  be  doubted. 
That  it  was  material  is  shown  by  the  sharpness  of  the  conten- 
tion over  it,  for,  if  learned  gentlemen,  who  have  made  it  the 
subject  of  special  study  and  investigation,  cannot  agree  whether 
it  be  injurious  to  the  human  system  to  inhale  such  fumes,  it 
cannot  be  that  the  danger  of  elcposure  to  them  is  so  open  and 
obvious  to  a  common  laborer  that  he  should  be  deemed  to  have 
voluntarily  assumed  the  risk  as  one  incident  to  his  employ- 
ment. There  was  also  evidence,  possibly  open  to  criticism, 
but  which  could  not  be  withheld  from  the  jury,  tending  to 
show  that  the  defendant  had  knowledge  of  the  dangerous  char- 
acter of  the  nitric  acid  fumes. 

The  evidence  of  contributory  negligence,  coming  from  the 
plaintiff,  was  not  sufiBcient  to  justify  the  court  in  directing  a 
verdict  against  him.  It  does  not  appear  that  when  he  quit 
work,  saying,  "  I  can't  stand  this,"  he  knew,  or  had  reason 
to  believe,  that  the  fumes  would  do  him  permanent  injury. 
When  the  superintendent  assured  him  that  they  would  not 
hurt  him,  he  had  a  right  to  rely  on  that  assurance,  and  return 
to  his  work :  Patterson  v.  R.  R  Co.,  76  Pa.  393.  In  Beitten- 
miller  v.  Brewing  Co.,  22  W.  N.  88,  upon  which  the  defendant 
relies,  the  plaintiff  knew  the  danger  to  which  he  was  exposed ; 
he  had  tested  it,  and  retreated  from  it.  The  superintendent 
did  not  tell  him  that  ammonia  would  not  hurt  him,  but,  when 
directing  him  to  return  to  work,  impliedly  admitted  the  dan- 
ger by  saying  that  the  ammonia  was  not  then  so  bad.  The 
statement  was  not  true,  and  the  moment  the  plaintiff  entered 
the  room  that  fact  must  have  been  so  obvious  that  it  could  not 
escape  the  attention  of  the  dullest  person,  and  therefore,  when 
he  continued  his  work,  he  assumed  the  risk. 

The  fact  that  the  fumes  of  nitric  acid  may  be  perceptible  to 
the  senses  is  conclusive  of  nothing.  The  court  could  not  say, 
as  matter  of  law,  that  eveiy  odor  is  a  warning  of  danger. 

The  judgment  is  affirmed. 
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Moore,  Appellant,  v.  Taylor. 

TaxaHof^—Hxemption  qf  church  huildinga^Act  qf  May  14, 1874. 

When  a  church  building  ceases  to  be  used  as  **  an  actual  place  of  re- 
ligious worship,^  its  exemption  from  taxation  ipso  facto  ceases,  and  the 
property  forthwith  becomes  subject  to  taxation  as  fully  as  though  it  had 
never  been  exempted. 

Board  qf  reviHan  qf  taxe9-^Power  to  add  property  to  taxable  list  147      ~48i 

Whereachoreh  property  returned  by  the  assessors  aa  exempt  for  a  ^    26  8C  '256 
particular  year,  later  in  the  year  ceasea  to  be  used  for  religious  worship, 
the  board  of  revision  of  taxes  under  their  general  powera  have  a  right  to 


147         481 
28  SC  «424 


add  the  property  to  the  receiver's  list,  charged  with  a  just  proportion  of  j.  if  I       af?i 
taxes,  corresponding  to  the  unexpired  fraction  of  the  current  year.  29  SC  *  42 

Appeal  from  illegal  taxation. 

The  only  remedy  of  taxpayers  who  feel  themselves  aggrieved  by  the 
action  of  tiie  board  of  revision  of  taxes,  is  by  appeal.  If  no  appeal  is 
taken,  the  decision  becomes  final  and  conclusive,  not  only  as  to  the  ownors, 
but  also  as  to  those  claiming  under  them  by  subsequent  conveyance. 

Argued  Jan.  18, 1892.  Appeal,  No.  126,  July  T.,  1891,  by 
plaintiff,  Clarence  B.  Moore,  from  decree  of  C.  P.  No.  3,  Phila. 
Co.,  Sept.  T.,  1890,  No.  105,  dismissing  bill  in  equity  against 
John  Taylor,  receiver  of  taxes.  Before  Paxson,  C.  J.,  Ster- 
RETT,  Green,  Williams,- McCollum,  Mitchell  and  Hey- 
DRIGK,  JJ. 

Bill  in  equity  to  prevent  the  levying  and  collection  of  taxes. 

The  bill  averred  that  the  Church  of  the  Messiah,  a  Univer- 
salist  Church,  became  seized  in  1854  of  premises  1817  and 
1819  Locust  street,  Philadelphia.  That  a  church  was  erected 
on  said  property  and  services  held  therein  until  April  23, 1890, 
when  the  structure  was  abandoned  as  a  church. 

That  for  the  year  1890  the  property  was  not  returned  for 
taxation  by  the  assessors,  it  being  occupied  as  a  church,  and 
was  thereby  exempt  under  the  act  of  May  14, 1874,  sec.  1.  That 
on  May  2, 1890,  without  authority  of  law  or  return  by  the  as- 
sessors of  the  district,  the  board  of  revision  of  taxes  added  said 
property  as  taxable  at  a  valuation,  for  1890,  of  |S3,000,  re- 
tamed  the  same  to  the  receiver  of  taxes  with  instructions  td 
collect  the  said  tax,  and  sent  to  the  trustees  of  the  church  the 
following  letter : 

Vol.  cxLvn— 81 


Digitized  by  LjOOQ IC 


482  MOORE,  Appellant,  v.  TAYLOR. 

Statement  of  Facts— Opinion  of  the  Court.  [147  P^ 

"Philadelphia,  May  2, 1890. 
"  Gentlemen  : — 

"  The  property  N.  K  cor.  Juniper  and  Locuat  streets,  Eighth 
Ward,  has  this  day  been  added  as  taxable,  at  a  valuation,  for 
1890,  of  f38,000.  The  bill  can  be  procured  in  the  Department 
of  the  Register  of  Taxes. 

"  Very  Respectfully, 

"W.  H.  LoxJGHLiN,  Clerk." 

That  on  said  day  the  receiver  of  taxes  added  said  property  to 
his  list,  and -rendered  a  bill  to  the  said  church  for  taxes  for  the 
year  1890,  against  property  1817  and  1819  Locust  street,  75 
feet  by  100  feet,  valuation  $33,000,  city  tax,  *610.50.  That 
on  June  5, 1890,  said  church  conveyed  said  property  with  the 
church  edifice  thereon  to  plaintiff.  That  by  said  assessment 
plaintiff's  property  would  be  liable  to  levy  and  sale,  and  he 
would  be  subject  to  great  and  irremediable  loss. 

The  bill  prayed : — (1)  An  injunction  restraining  defendants 
from  levying  and  collecting  said  tax  upon  said  property; 
(2)  a  decree  that  said  property  was  not  liable  to  a  tax  for  tiie 
year  1890 ;  (3)  general  relief. 

The  answer  admitted  in  the  main  averments  of  the  bill,  but 
denied  that  the  property  was  not  returned  for  the  year  1890, 
or  in  prior  years  by  the  assessors.  That  it  was  returned  along 
with  all  other  property  in  that  district,  but  as  it  was  occupied 
as  a  church  the  assessors  marked  it  on  the  books  ^'  exempt.'* 
The  return  of  the  assessors  fixed  a  valuation  on  the  said  prop- 
erty for  each  year.  Being  marked  ^^ exempt"  it  was  not 
placed  on  the  books  of  the  receiver  of  taxes  when  these  books 
were  made  up  for  1890. 

The  case  having  been  heard  on  bill  and  answer,  the  court 
entered  a  decree  dismissing  the  bill. 

Error  assigned  was  the  decree  of  the  court. 

C.  Berkeley  Taylor^  for  appellant,  cited,  Shaw  v.  Quinn,  12  S. 
&  R.  299 ;  King  v.  Association,  106  Pa.  165 ;  St.  Clair  Board's 
Ap.,  74  Pa.  252. 

Charles  F.  Warwick^  city  solicitor,  for  appellees,  cited  Mul- 
len V.  Commissioners  of  £rie  County,  85  Pa.  288. 

Opinion  by  Mb.  Justice  Stbbbbtt,  March  7, 1892. 

Art.  IX,  §  1,  of  the  constitution,  declares,  ^^  All  taxes  shall 
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benniform  upon  the  same  class  of  subjects,  ....  but  the  geii^ 
eral  assembly  may,  by  general  laws,  exempt  from  taxation  public* 
property  used  for  public  purposes,  actual  places  of  religious 
worship,'*  etc.  Pursuant  to  this  authority,  the  act  of  May  14, 
1874,  exempts  from  taxation  "  All  churches,  meeting-houses 
and  other  regfular  places  of  stated  worship,"  with  the  necessary 
grounds  thereto  annexed.  The  fact  that  a  building  has  been 
erected,  or  is  in  course  of  erection,  for  the  purpose  of  religious 
worship,  does  not,  without  more,  bring  the  property  within  the 
exemption.  It  must  be  a  regular  place  of  stated  worship,  or, 
in  the  language  of  the  organic  law,  ^^  ah  actual  place  of  reli- 
gious worship : "  Mullen  v.  Commissioners  of  Erie  County,  86 
Pa.  288.  As  was  said  in  that  case,  it  is  clear,  "from  both  the 
constitution  and  the  law,''  that  **  it  is  the  use,  not  the  building, 
which  defines  the  exemption."  It  follows,  therefore,  that  on 
April  28, 1890,  when  the  "  Church  of  the  Messiah  "  ceased  to 
be  used  as  a  place  of  religious  worship,  its  exemption  from  tax- 
ation,  ipso  facto,  ceased,  and  the  property  forthwith  became 
subject  to  taxation  as  fully  as  though  it  had  never  been  ex- 
empted. This  appears  to  have  been  conceded  by  the  trustees 
of  the  church. 

For  the  year  1890,  as  it  had  been  before,  the  property  was 
listed,  valued  and  returned  by  the  proper  assessors,  but  they 
noted  it  as  "  exetoipt,"  because  at  the  time  it  was  assessed  and 
returned  it  was  in  actual  use  as  a  regular  place  of  stated  wor- 
ship. For  the  same  reason  the  tax  was  not  then  extended  and 
placed  on  the  list  of  taxes  to  be  collected  by  the  receiver ;  but, 
when  the  board  of  revision  was  advised  that  the  use  which 
entitled  the  property  to  exemption  had  ceased,  it  was  consid- 
ered subject  to  taxation,  and  added  to  the  receiver's  list,  charged 
With  a  just  proportion  of  taxes,  corresponding  to  the  unexpired 
fraction  of  the  current  year.  On  May  2, 1890,  the  ti*u8tees  of 
the  church  were  duly  notified  that  their  property  had  been 
listed  **  as  taxable,  at  a  valuation  of  f88,O0O." 

If  the  trustees  considered  themselves  aggrieved  by  the  offir 
^M  aetion  of  ■  the  board,  their  only  remedy  was  by  appeal  from 
its  decision  ;  but  no  complaint  was  made,  no  appeal  was  taken, 
and  the  decision  became  final  and  conclusive,  not  only  as  to 
the  owners,  but  also  as  to  those  claiming  under  them  by  sub- 
sequent conveyance.     The  duty  of  taxing-officers  is  quasi  ju- 
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dicial ;  and  it  is  well  settled  that,  when  the  general  power  to 
assess  exists,  the  remedy  for  illegal  taxation  is  by  appeal ;  if 
none  be  given,  neither  the  common  pleas  nor  this  court  can 
reverse  the  judgment  of  the  taxing  officera.  On  the  other 
hand,  if  a  specific  remedy  is  provided,  it  must  be  pursued : 
Hughes  V.  Kline,  30  Pa.  227 ;  Clinton  School  District's  Ap., 
56  Pa.  315 ;  Stewart  v.  Maple,  70  Pa.  222 ;  Van  Nort's  Ap., 
121  Pa.  118. 

It  is  contended  that  the  action  of  the  board  of  revision  was 
illegal.  We  do  not  think  so.  On  the  contrary,  we  are  of 
opinion  that  what  was  done  was  within  the  scope  of  the  gen- 
eral powers  delegated  to  the  board.  Its  duty  is  to  see  that 
every  parcel  of  real  estate  is  assessed,  and,  when  not  legally 
exempt  from  taxation,  charged  with  its  due  propoi'tion  of  the 
public  burdens.  The  board  knew  the  propei*ty  had  ceased  to 
be  exempt  in  April,  1890 ;  and  it  was  rightly  added  to  the  list 
then  in  the  hands  of  the  receiver. 

Another  sufficient  answer  to  appellant's  contention  is,  that 
he  has  no  equity  on  which  to  ground  the  relief  prayed  for,  or 
any  other  form  of  relief.  He  acquired  title  to  the  property 
after  it  ceased  to  be  exempt,  and  after  it  was  charged  with 
taxes  imposed  by  the  board  of  revision,  from  whose  official  act, 
whether  right  or  wrong,  no  appeal  was  taken.  More  than  that, 
in  accordance  with  the  custom,  which,  by  common  consent, 
has  acquired  the  force  of  law  in  this  city  and  county,  he  took 
title  subject  to  the  payment  of  taxes  proportionate  to  the  un- 
expired fraction  of  the  current  year.  There  is  no  evidence 
tending  to  show  that  his  purchase  was  not  within  the  general 
rule.  What  equity  therefore  has  he  to  acquire  and  enjoy  prop- 
erty, for  nearly  two  thirds  of  the  year,  without  contributing  in 
the  shape  of  taxes  his  just  share  of  the  public  burdens?  The 
effect  of  relieving  him  would  be  to  increase  the  burdens  of  other 
taxpayers,  contmry  to  the  principle  that  underlies  our  system 
of  taxation,  viz. :  that  every  one  shall  contribute  his  just  pro- 
portion of  the  public  expenses. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant. 
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Grerman-American  Title  &  Trust  Co.  v.  Shallcross,         208      '335 
Appellant. 

Pif  arked  to  be  reported.] 

BqiUtable  ^ectment — ConclusiveneBB  aa  to  maUerB  Htigated^Be9  adOudi- 
eata. 

One  verdict  and  judgment  in  an  equitable  ejectment  is  not  only  conclu- 
sive as  to  the  title  of  the  land,  but  such  judgment  has  all  the  conclusive- 
ness of  a  decree*  in  chancery  as  to  every  other  matter  litigated. 

Record — Extrinsic  evidence  as  to  matters  litigated. 

Where  the  record  in  an  equitable  ejectment  is  so  general  that  it  does  not 
show  what  particular  matters  were  litigated,  it  is  competent  to  show  by 
extrinsic  evidence  what  those  matters  were. 

On  a  bill  in  equity  to  compel  the  satisfaction  of  a  moitgage  and  judg- 
ment, and  the  extinguishment  of  a  ground  rent,  it  is  competent  for  the 
complainant  to  show  by  extrinsic  evidence  that  in  an  equitable  ejectment 
between  the  same  parties,  the  conditional  verdict  for  the  plaintiff  was 
based  upon  credits  given  by  the  jury  to  the  defendants  for  the  amount  of 
the  mortgage,  judgment  and  ground  rent  which  were  held  by  the  defend- 
ants against  the  land. 

EquUff-^urisdiction — BiU  to  compel  sati^action  of  mortgage. 

A  court  of  law  has  no  jurisdiction  in  an  equitable  ejectment  to  compel 
the  defendant  to  satisfy  a  mortgage  for  which  he  has  received  credit  in 
the  conditional  verdict.  The  only  remedy  is  by  a  bill  in  equity  to  compel 
the  satisfaction  of  the  mortgage. 

Argued  Jan.  15, 1892.  Appeal,  No.  171,  July  T.,  1891,  by 
complainant.  The  German-American  Title  &  Trust  Company, 
Committee  of  Francis  Mawhinney,  from  decree  of  C.  P.  No.  4, 
Phila-  Co.,  Dec.  T.,  1887,  No.  829,  dismissing  bill  in  equity 
filed  against  Ida  V.  Shallcross  and  Lewis  Stover,  executors  of 
the  last  will  and  testament  of  Lewis  Shallcross,  deceased.  Be- 
fore Paxson,  C.  J.,  Sterebtt,  Green,  Williams,  McCol- 
LUM,  MrrcHBLL  and  Heydbick  JJ. 

Bill  in  equity  to  compel  the  satisfaction  of  mortgages  and 
judgment  and  extinguishment  of  ground  rents.  The  bill 
averred  that  the  complainant  had  brought  an  action  of  equita- 
ble ejectment  i^in^  the  respondent  in  court  of  common  pleas 
No.  1,  of  Philadelphia  county,  for  the  recovery  of  certain  real 
estate  on  Frankford  road  and  Emerald  street,  in  the  city  of 
Philadelphia,  which  cause  was  tried  in  said  court  on  May  19, 
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1885.  That  it  was  in  evidence  at  said  trial  that  complainant, 
being  the  owner  of  said  real  estate,  the  same  was  advertised  to 
be  sold  by  the  gheiilf  of  Philadelphia  county,  on  ibe  first  Mon- 
day of  August,  1878,  under  a  certain  judgment  had  agaiast 
complainant,  and  that  the  defendant  obtained  possession  of  the 
said  real  estate  through  a  corrupt  combination  between  himself 
and  his  brother,  Amos  C.  Shallcross,  who  bought  in  said  real 
estate  at  the  said  sheriff's  sale  as  the  attorney  and  agent  o{ 
complainant,  and  afterward  to  defraud  complainant  out  of  his 
right  to  said  real  estate  placed  the  title  thereto  in  th»  name  oi 
the  defendant.  That  at  said  trial  the  defendant  offered  in 
evidence  a  statement  showing  the  expenditures  made  by  him 
on  account  of  said  real  estate,  which  he  claimed  should  be 
repaid  by  the  plaintiff  before  he  should  be  entitled  to  posses- 
sion, said  statement  containing,  inter  alia,  the  following  items, 
to  wit,  a  bond  and  roortg^^  for  $2,000;  also  a  bond  and 
mortgage  for  $1,000  given  by  the  plaintiff  to  the  said  Lewis 
Shallcross,  also  an  assignment  of  ground  rent,  dated  July  3, 
1880,  from  Sarah  W.  Bacon  to  defendant  of  ninety  dollars 
yearly  (the  principal  being  $1,500);  also  an  assignment  of 
ground  rent  of  John  Rose  and  wife  to  the  defendant  of  fifty 
dollars  yearly  (the  principal  being  $833.830 ;  also  an  assign- 
ment of  ground  rent  by  Fmncis  Heyl  et  al.  to  defendant  o{ 
ninety  doUai's  per  annum  (the  principal  being  $1,500) ;  also 
a  judgment  of  Justice  McVaitgh  against  plaintiff  in  common 
pleas  No.  2,  of  March  term,  1878,  No.  1094,  under  which  said 
sheriff's  sale  had  taken  place,  and  which  had  been  marked  to 
the  use  of  the  defendant  on  January  7, 1879,  the  defendant 
claiming  the  sum  of  $800,  the  amount  paid  by  him  for  the  same. 
That  the  trial  judge  refused  the  plaintiff's  request  that  the  jury 
be  instructed  that  if  they  found  from  the  evidence  that  the  de- 
fendant was  a  trustee  ex  maleficio  for  the  plaintiff,  the  former 
was  not  entitled  to  reimbursement  for  the  expenditures  made 
by  him  on  account  of  said  real  estate,  but  instructed  the  joiy 
that  if  they  found  in  favor  of  the  plaintiff  they  should  give  the 
defendant  credit  for  all  the*  sums  mentioned  in  his  statement 
which  i  they  believed  the  defendant  liad  expended  on  account 
^t  said  real  estate,  and  if  they  found;  a  balance  in  favor  of  the 
defendant  they  should  render  a  verdict  in  favor  of  the  plain* 
tiff,  conditional  on  the  payment  to  the  defendant  of  the  amoout 
so  found  by  them  to  be  due  to  him. 
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That  thereupon  the  defendant  submitted  to  the  jury  a  state^ 
ment  showing  the  amount  of  rents  received  from  said  real  esn 
tate  during  his  possession,  covering  six  years  and  seven  months 
at  $1,832  a  year,  amounting  to  $8,700,  which,  after  giving  credit 
to  the  defendant  for  the  amount  of  said  mortgages,  ground  rents, 
^nd  judgment,  and  the  other  items  of  said  statement  with  in- 
terest on  the  mortgages,  ground  rents,  and  judgment,  and  other 
items,  left  a  balance  of  $1,800  in  the  favor  of  the  defendant. 
That  the  jury  thereupon  rendered  a  verdict  for  plaintiff  on  his 
tendering  to  the  defendant  the  sum  of  $2,293.02,  the  jury  hav- 
ing taken  both  statements  with  them  in  theii*  deliberations. 
That  judgment  was  entered  upon  the  verdict,  defendant's  ap- 
plication for  a  new  trial  having  been  refused. 

That  the  defendant  having  removed  the  case  to  the  Supreme 
Court  the  judgment  was  subsequently  affirmed,  that  court  hold- 
ing, in  a  per  curiam  opinion,  that  the  defendant  was  a  trustee 
ex  maleficio. 

That  the  plaintiff  paid  defendant  the  amount  of  the  condi- 
tional verdict  with  intei-est,  on  April  26,  1887,  and  obtained 
possession  by  virtue  of  a  writ  of  habere  facias  possessionem 
on  May  2,  1887,  since  which  time  he  has  been  in  possession. 
That  notwithstanding  the  payment  of  the  amount  of  the  con- 
ditional verdict,  the  defendant  refused  to  satisfy  said  mortgages 
and  judgment  and  extinguish  said  ground  rents,  he  having 
brought  suit  upon  one  of  the  said  ground  rents,  which  have 
been  assigned  to  him,  and  that  notwithstanding  the  payment 
of  said  mortgages  and  judgment  in  the  manner  recited,  he 
threatened  to  proceed  upon  the  same  with  the  view  of  unjustly 
enforcing  payment  against  the  plaintiff. 

The  bill  prayed  for :  (1)  an  injunction  restraining  the  de- 
fendant from  transferring  said  mortgages,  ground  rents,  and 
judgment  and  from  instituting  or  maintaining  any  proceedings 
thereunder ;  (2)  for  a  decree  ordering  the  defendant  to  satisfy 
the  inortgages  and  judgment  of  i-ecord,  and  execute  deeds  of 
extinguishment  for  said  ground  rents  ;  (3)  for  damages  ;  and 
(4)  for  such  further  relief  as  the  equities  of  the  cause  may  re- 
quire. 

The  answer  denied  that  the  defendant  offered  in  evidence  a 
statement  showing  expenditures,  which  he  claimed  should  be 
repaid  before  plaintiff  would  be  entitled  to  the  possession ;  but 
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that  the  statement  referred  to  in  the  bill  had  been  prepared  by 
defendant  in  the  courae  of  negotiations  with  plaintiff  for  a  settle- 
ment ;  that  plaintiff  had  agreed  to  the  terms  proposed  by  de- 
fendant, but  was  unable  to  carry  out  his  agreement,  and  that 
this  settlement  was  put  in  evidence  as  part  of  that  agreement. 

The  answer  then  alleged  that  the  ground  rents  and  mort- 
gages were  put  in  evidence  merely  for  the  purpose  of  showing, 
first,  '^  the  liens  and  charges  against  the  land  subject  to  which 
it  had  been  sold  by  the  sheriff ;  secondly,  the  annual  charges 
in  reduction  of  rents,"  but  that  it  was  argued  by  plaintiffs 
counsel,  that  the  plaintiff  was  entitled  to  possession  subject  to 
the  same  charges  and  encumbrances  that  were  upon  the  prop- 
erty at  the  time  of  the  sheriff*s  sale,  and  that  it  was  inequitable 
to  make  him  pay  in  cash  now  more  than  he  would  be  obliged 
to  pay  if  he  had  taken  title  from  the  sheriff,  and  that  the  jury 
so  found. 

The  case  was  referred  to  Adolph  Eichholz,  Esq.,  as  master, 
who  reported  that  the  averments  of  the  bill  were  substantially 
correct.     His  finding  in  part  was  as  follows  : 

^^  The  master  finds  that  the  facts  set  forth  in  the  bill  are  sub- 
stantially correct. 

^^  It  is  true,  that  the  defendant  in  his  answer  denies  the  al- 
leged fraud,  which  foiiued  the  basis  of  the  ejectment  suit,  and 
his  entire  testimony  and  considerable  portion  of  his  brother's 
testimony  are  devoted  to  an  attempt  to  substantiate  his  posi- 
tion upon  this  point.  But  this  was  the  main  issue  in  that  case 
and  has  been  finally  determined  by  the  verdict  of  the  jury  in 
favor  of  the  plaintiff.  Had  the  jury  found  the  facts  to  be  as 
alleged  by  the  defendant,  their  verdict  must  necessarily  have 
been  in  his  favor.  The  release  marked  *  Exhibit  A '  attached 
to  the  answer  formed  a  part  of  the  transactions  between  the 
parties  that  were  disposed  of  by  jury  in  favor  of  the  plaintiff, 
and  is  therefore  no  longer  an  issue. 

^^  The  master  is  convinced  beyond  a  doubt  that  the  defend- 
ant gave  in  evidence  at  the  trial  a  statement  containing,  among 
other  things,  the  mortgages,  ground  rents,  and  judgment  in 
question,  and  not  merely  for  the  purposes  stated  in  his  answer, 
but  for  the  purpose  of  receiving  credit  therefor  in  the  amount 
of  the  conditional  verdict  in  case  the  jury  should  decide  the 
main  issue  in  favor  of  the  plaintiff.     Although  contradicted  by 
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the  testimony  of  Amos  C.  Shallcross,  plaintiffs  testimony  upon 
this  point  is  overwhelming.  The  testimony  is  equally  strong 
that  the  plaintiff  presented  to  the  jury  a  statement  such  as  he 
alleges  in  his  bill. 

The  master  recommended  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

The  defendant  filed  the  following  exceptions  to  the  master^s 
report : 

(1)  In  finding  that  the  facts  as  set  forth  in  the  bill  are  sub- 
stantially correct ;  (2)  that  the  issue  raised  by  this  bill  and 
answer  is  the  same  as  tried  by  the  jury,  whereas  this  is  a  dif- 
ferent issue  upon  a  different  title;  (8)  that  a  certain  state- 
ment was  put  in  evidence  before  the  jury  by  defendant,  when 
it  was  put  ill  evidence  by  the  plaintiff ;  (4)  that  it  was  put 
in  evidence  for  a  particular  purpose,  which  purpose  was  not 
germane  to  the  issue  then  tried ;  (5)  that  the  testimony  is 
overwhelming  that  the  plaintiff  put  in  evidence  such  a  state- 
ment as  he  alleges ;  (6)  that  the  counsel  on  both  sides  had 
agreed  that  the  ground  rents  had  been  extinguished ;  (7)  that 
the  jury  must  necessarily  have  passed  upon  the  facts  hei'ein 
involved ;  (8)  in  holding  that  the  gi*ound  rents  had  merged ; 
(9)  holding  that  the  defendant  is  estopped  by  the  verdict  of 
the  jury;  (10)  holding  that  the  amount  due  on  the  encum- 
brances was  judicially  determined  by  the  jury,  and  that,  thei*e- 
fore,  the  plaintiff  is  entitled  to  the  relief  pmyed;  (11)  in 
disallowing  the  defendant's  claim  for  ground  rent  and  interest ; 
(12)  in  awarding  the  plaintiff  $2,096.96  for  mesne  profits; 
(18)  in  not  stating  an  amount  between  the  parties ;  (14)  in 
not  dismissing  the  bilL 

The  exceptions  wei'e  sustained,  Abnold,  J.,  filing  the  follow- 
ing opinion : 

**  Had  the  plaintiff  filed  a  bill  in  equity  instead  of  suing  in 
ejectment  in  the  first  instance,  the  court  would  have  made  a 
decree,  which  would  have  settled  all  questions  of  title,  posses- 
sion, ground  rent  estates,  mortgages,  and  other  encumbrances, 
liens,  claims  and  equities  in  one  suit.  But  he  resorted  to  the 
action  of  ejectment,'  which  is  a  possessoiy  action,  in  which  all 
that  he  obtained  was  possession,  nothing  being  done,  or  possi- 
ble to  be  done,  with  the  ground  rents,  mortgages  or  other  en- 
cumbrances.   The  title  had  been  in  him,  but  it  was  at  that 
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time  in  the  defendant  as  trustee  for  the  plaintiff.  But  he  was 
required  to  do  equity  before  he  could  demand  equity,  that  is, 
he  was  requii*ed  to  pay  the  amounts  due  by  the  property,  and 
which  passed  with  it,  and  that  amount  the  jury  assessed  against 
him.  These  consisted  of  outlays  by  the  defendant  for  repairs 
and  improvement  to  make  the  property  tenantable  and  pro- 
ductive of  income;  also  tas:es  and  water  rents.  The  items 
which  a  mortgagee  or  trustee  may  charge  to  the  property  are 
stated  in  Haiper's  Ap.,  64  Pa.  316.  What  the  defendant  held 
for  the  plaintiff,  aud  what  the  plaintiff  recovered,  was  the 
equity,  as  it  is  called  in  the  property.  He  did  not  recover  the 
ground-rent  estates  and  mortgages,  because  he  never  owned 
them.  As  to  them  he  was  and  still  is  debtor  to  the  defendant 
No  one  ever  heard  of  an  ejectment  for  a  ground  rent  or  a  mort- 
gage. This  is  because  they  are  incorporeal ;  they  lie  in  grant 
aud  not  in  livery.  The  writ  of  ejectment  demanded  possession 
of  the  property ;  it  contained  no  mention  of  the  ground  rents 
or  mortgages.  Indeed,  the  writ  would  have  been  demurrable 
if  it  had.  The  plaintiff  would  have  been  told  that  he  must  go 
into  a  court  of  equity.  As  it  was,  his  remedy  was  incomplete. 
When,  therefore,  he  returned  to  a  court  of  equity  to  obtain  the 
relief  which  he  required,  he  opened  the  judgment  or  decree, 
and  coming  into  a  court  of  equity  to  have  the  benefit  of  the 
former  judgment  or  decree,  the  court  is  at  liberty  to  inquii-e 
whether  the  circumstances  justify  the  relief  prayed  for :  Mit* 
ford's  Chan.  PL  96;  Lawrence  Manufacturing  Co.  v.  Janes- 
ville  Mills,  138  U.  S.  552.     The  whole  inquiry  is  de  novo. 

*^  Here  the  plaintiff  was  the  owner  of  three  lots  of  ground, 
with  buildings  on  them  out  of  repair.  He  was  involved  in 
debt ;  his  property  was  up  at  sheiiff's  sale,  and  he  applied  to 
Lewis  Shallcross,  Sr.,  for  help.  Shallcross  was  a  creditor. 
He  agreed  to  buy  at  the  sheriff's  sale  and  allow  the  plaintiff 
to  redeem  on  payment  of  the  purchase  money  and  amounts 
due.  Shallcross  bought  at  the  sheriff's  sale  on  the  first  Mon- 
day of  August,  1878.  At  that  time  he  held  two  mortgages 
and  a  judgment,  which  bound  the  property.  Instead  of  re- 
deeming the  property,  Mawhinney  fell  further  into  debt,  and 
a  portion  of  the  property  was  again  sold  for  arrears  of  ground 
rent.  Being  hopelessly  insolvent,  Mawhinney,  on  November 
25,  1878,  in  consideration  of  $100,  surrendered  the  possession 
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to  Sballcross  and  released  and  quitclaimed  any  title  to  the 
property.  The  title  was  then  put  in  Shallcross'  son,  Lewis 
W.,  who  bought  the  ground  rents  (three  in  number)  and 
another  judgment  against  Mawhiuney.  The  two  mortgages 
were  assigned  by  Lewis  to  Lewis  W.  Shallcross.  Mawhinney 
still  clung  to  the  hope  of  redeeming  the  property,  and  Lewis 
W.  Shallcross  treated  him  fairly  by  offering,  as  late  as  March  7, 
1881,  to  reconvey  the  property  on  receipt  of  the  amount  laid 
out  by  him.  Accordingly,  an  account  was  made  up,  showing 
a  total  of  112,016.98,  fi*om  which  he  deducted  rents  collected, 
•1,991.19,  and  leaving  §10,025.79  due  to  Shallcross  on  that  day. 
No  objection  to  this  statement  appeai-s  to  have  been  made. 
But  Mawhinney  was  no  more  able  to  pay  the  balance  due  on 
it,  than  he  was  to  pay  the  smaller  amounts  for  which  the 
property  had  been  sold,  and  the  effort  to  redeem  failed. 

"  Then  he  commenced  an  action  of  ejectment  on  December  8, 
1881,  and  recovered  a  verdict  on  tendering  the  defendant 
$2,293.02.  An  analysis  of  liie  statement  will  show  that  this 
sum  is  less  than  the  amount,  which  was  due  Shallcross  for 
such  items  of  expense  as  taxes,  repairs  and  improvements, 
which  passed  with  the  possession,  and  were  wiped  out  as  claims 
by  the  verdict  in  the  ejectment  suit,  thereby  leaving  yet  un- 
paid such  items  as  that  suit  could  not  conclude,  that  is,  the 
gi-ound  rents,  mortgages  and  judgment. 

"  The  plaintiff  thereupon  filed  this  bill  to  compel  the  defend- 
ant to  extinguish  the  ground  rents,  and  satisfy  the  moHgages 
and  judgment.  The  plaintiff  has  nothing  to  sustain  his  claim, 
except  the  judgment  in  the  ejectment,  and  the  aigument  he 
deduces  therefrom,  that  having  recovered  the  possession  of  the 
property  he  ought,  to  have  a  clear  title,  although  he  has  not 
paid  for  the  ground  rents  or  mortgages.  This  may  be  equity 
according  to  the  ideas  of  non-paying  debtora,  but  as  a  pi*opo- 
sition  in  real  equity  and  justice  it  is  shocking.  Much  time 
and  effort  were  given  to  show  what  the  defendant  claimed  in 
the  ejectment,  but  that  is  immaterial.  It  is  not  important 
whether  he  claiined  for  his  ground  rents  and  mortgages  or  not. 
The  verdict  is  not  conclusive  on  the  accounts  of  the  parties ; 
it  ia  only  a  credit  on  account  of  the  claim :  Lewis  &  Nelson's 
Appeal,  67  Pa.  153.  As  before  said,  the  whole  account  is 
opened,  the  case  is  to  be  heard  and  determined  de  novo.     The 
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defendant's  claims  and  the  plaintifiTs  credits  are  to  be  gone 
over  to  determine  what  was  allowed.  An  examination  shows 
that  the  defendant  was  not  allowed  anything  for  his  ground 
rents  or  mortgages,  and  hence  the  plainti£f  is  not  entitled  to  a 
decree  for  their  extinguishment  and  sati3faction. 

*^It  is  also  contended  that  there  has  been  a  merger  of  the 
ground  rents  and  mortgages.  Merger  is  always  a  question  of 
intent,  and  is  never  allowed  to  take  place  contrary  to  the  in- 
terest of  the  parties :  Moore  v,  Harrisburg  Bank,  8  Watts, 
138 ;  Wilson  v.  Gibbs,  28  Pa.  161 ;  Brj^ar's  Ap.,  Ill  Pa.  81. 
There  was  no  merger  in  this  case. 

"  I  have  thus  considered  the  whole  case,  but  I  might  have 
been  saved  the  trouble  by  referring  to  the  proceedings  in  the 
ejectment  case,  subsequent  to  the  affirmance  of  the  judgment 
by  the  Supreme  Court,  reported  as  Shallcross  v.  Mawhinny,  7 
Atlantic  Reporter,  784.  After  the  judgment  had  been  affirmed, 
the  plaintiff  below  applied  for  a  rule  to  show  cause  why  the 
Supreme  Court  should  not  attach  to  the  order  of  affirmance  a 
decree  ordering  the  defendant  below  to  satisfy  the  mortgages 
and  extinguish  the  ground  rents,  but  the  rule  was  refused. 
This  might  have  been  because  the  court  was  of  opinion  that 
such  a  decree  could  not  be  made  in  an  action  at  hiw,  and  also 
because  of  want  of  equity.  Either  way  it  shows  that  the  plain- 
tiff is  not  entitled  to  the  relief  claimed  in  this  suit. 

*^  The  exceptions  are  sustained  and  the  bill  is  dismissed  with 
costs." 

Errors  assigned  were  (1-14)  sustaining  exceptions,  quoting 
them ;  (30)  dismissal  of  bill. 

William  H,  Staake^  for  appellant. — ^The  verdict  in  an  equit- 
able ejectment  has  the  conclusiveness  of  a  decree  of  a  chancel- 
lor as  to  the  matters  litigated:  Mathews  v.  Stephenson,  6  Pa. 
498 ;  Wharton  v.  Morris,  1  Dallas,  126 ;  Seitzinger  v.  Ridgway, 
4  W.  &  S.  472;  Peebles  v.  Reading,  8  S.  &  R.  484;  Bui-ger  v. 
Dankel,  100  Pa.  118 ;  Edwards  v.  Morgan,  100  Pa.  885  ;  NicoUs 
V.  McDonald,  101  Pa.  519;  Elbert  v.  O'NeU,  102  Pa.  804; 
Curry  v.  Curr}%  114  Pa.  367 ;  Reno  v.  Moss,  120  Pa.  68  ;  Hess 
v.  Calender,  120  Pa.  138;  Wells  v.  VanDyke,  109  Pa.  831; 
Stafford  V.  Wheeler,  93  Pa.  462. 

The  defendant  was  not  estopped  by  the  verdict  of  the  jury : 


Digitized  by  LjOOQ IC 


TITLE  &  TRUST  CO.  v.  SHALLCROSS,  Appellant.    493 
1892.]  Arguments. 

Eastman  v.  Cooper,  15  Pick.  286 ;  1  Stark.  Ev.  (4th  Amer.  ed.) 
200 ;  Dutton  v.  Woodman,  9  Cush.  266 ;  McDowell  v.  Langdon, 
3  Gray,  513.  Extrinsic  evidence  of  what  was  really  litigated 
may  be  shown:  Hood  v.  Hood,  110  Mass.  468;  Legrand  v. 
Rixey's  Admin.,  3  S.  E.  Rep.  871 ;  Gardner  v.  Buckbee,  8 
Cowen,  120  ;  Packet  Co.  v.  Sickles,  5  Wallace,  690 ;  White  v. 
Chase,  128  Mass.  158;  Dutton  v.  Woodman,  9  Cush.  255; 
Sawyer  v.  Woodbury,  7  Gray,  499;  Burlen  v.  Shannon,  99 
Mass.  200 ;  Miles  v.  Caldwell,  2  Wall.  43 :  McDermott  v.  Hoff- 
man, 70  Pa.  62 ;  Pendleton  v.  Richey,  32  Pa.  58. 

In  Pennsylvania  an  equitable  ejectment  answers  wherever 
chancery  would  execute  trust  or  decree  a  conveyance :  Peebles 
V.  Reading,  8  S.  &  R.  491 ;  Connolly  v.  Miller,  95  Pa.  517 
Hamm  v.  Beaver,  1  Gr.  C.  452  ;  Henry  v.  Raiman,  25  Pa.  866 
Kensinger  v.  Smith,  94  Pa.  886 ;  Roddy  v.  Harah,  62  Pa.  132 
Webster  v.  Webster,  58  Pa.  161;  Creigh  v.  Shatto,  9  W.  &  S. 
82  ;  StaiT  v.  Pease,  8  Conn.  Rep.  541 ;  Peebles  v.  Reading,  8 
S.  &  R.  484;  Bear  v.  Whisler,  7  Watts,  144;  Reed  v.  Murray, 
11  Pa.  834;  Heniy  v.  Raiman,  25  Pa.  354;  Meyers  v.  Hill,  46 
Pa.  9 ;  Treftz  v.  Pitts,  74  Pa.  348 ;  Mori-ison  v.  Robinson,  81 
Pa.  466 ;  Zimmerman  v.  Eshbach,  16  Pa.  417 ;  Kille  v.  Ege, 
82  Pa.  102 ;  Ege  v.  Kille,  84  Pa.  840. 

It  was  error  in  the  court  below  to  treat  the  equitable  eject- 
ment as  an  ordinary  action  of  ejectment :  White  v.  Chase,  128 
Mass.  158 ;  Deitzler  v.  Mishler,  37  Pa.  86 ;  Bmwdy  v.  Brawdy, 
7  Pa.  158 ;  Remington  v.  Irwin,  14  Pa.  145 ;  Christy  v.  Brien, 
14  Pa.  249.  All  of  the  matters  of  account  between  the  parties 
is  res  adjudicata :  Given's  Ap.,  121  Pa.  260 ;  Patch  v.  Ward, 
L.  R.  8  Ch.  App.  208;  Morgan's  Ap.,  110  Pat.  271. 

Lends  Stover  J  for  appellees. — The  plaintiff  claimed  in  the 
ejectment  suit  possession  only,  and  that  is  all  he  could  claim 
under  the  pleadings.  If  these  proceedings  had  been  of  such  a 
nature  that  he  could  have  claimed  a  conveyance  in  fee,  these 
ground  rents  and  other  encumbrances  might  have  been  involved, 
and  the  conclusions  of  the  master,  that  the  jury  ^*  must  neces- 
sarily have  decided  these  facts,"  been  true  ;  but  the  jury  were 
called  to  determine  so  much  of  the  account  only  as  was  neces- 
sary to  give  the  plaintiff  possession,  that  depended  upon  what, 
under  the  pleadings,  the  plaintiff  claimed.     That  was  the  land, 


Digitized  by  LjOOQIC 


494    TITLE  <Sb  TRUST  CO.  v.  SHALLCROSS^  Appellant. 

Arguments— Opinion  of  the  Court.  [147  Pfc. 

and  of  course,  the  betterments  with  it.  This  very  case  is  de- 
cided in  Lewis  &  Nelson's  Ap.,  67  Ph.  168. 

The  ground  rents  were  merged:  Wilson  v.  Oibbs,  28  Pa. 
161.  The  bill  is  in  effect  a  redemption  bill.  But  it  is  defective 
in  neither  showing  payment  nor  offers  of  payment :  Lanning 
V.  Smith,  1  Parsons,  18. 

The  ejectment  gave  to  the  plaintiff  nothing  more  than  the 
lawful  possession :  Hamm  v.  Beaver,  1  Grrant,  448. 

Opinion  by  Mr.  Justice  Heydriok,  March  7, 1892. 

At  a  very  early  date  resort  was  had  in  Pennsj^^lvania  to 
the  action  of  ejectment  as  a  remedy  for  the  enforcement  of 
equitable  rights  in  respect  to  real  estate.  This  was  a  necessity, 
as  has  been  frequently  said,  growing  out  of  the  want  of  a  court 
of  chancery,  or  the  possession  by  the  common  law  courts  of 
such  equitable  jurisdiction  as  has  since  been  conferred  upon 
them.  But,  although  it  was  broadly  declared  in  Peebles  v. 
Reading,  8  S.  &  R.  484,  that  wherever  chancery  would  execute 
a  trust  or  decree  a  conveyance,  the  courts  of  this  state,  by  the 
instrumentality  of  a  jury,  would  direct  a  recovery  in  ejectment, 
it  was  not  until  the  announcement  of  the  judgment  in  Seitzin- 
ger  V.  Ridgway,  9  Watts,  496,  that  the  true  character  of  the 
action  when  employed  as  an  equitable  remedy  was  fully  un- 
derstood. The  point  actually  decided  in  the  latter  case  was, 
that  one  verdict  and  judgment  in  an  equitable  ejectment  was 
conclusive  as  to  the  title,  but  the  reasoning  upon  which  that 
decision  was  based  proved  that  such  judgment  has  all  the  con- 
clusiveness of  a  decree  in  chancery  as  to  every  other  matter 
litigated.  This  id  a  legitimate  result  of  the  substitution  of  the 
common  law  action  for  a  bill  in  equity. 

Now,  if  Francis  Mawhinney,  instead  of  bringing  his  action  of 
ejectment  in  the  common  pleas  No.  1  of  Philadelphia,  had  filed 
a  bill  in  equity,  averring  that  when  his  property  was  about  to 
be  sold  by  the  sheriff  he  applied  to  Shallcross  for  counsel  and 
assistance  ;  that  Shallcross  advised  him  to  let  the  sale  go  on, 
and  promised  to  purchase  the  property  for  him ;  that,  relying 
upon  such  advice  and  promise  he  made  no  further  effort  to 
save  it,  but  permitted  Shallcross  to  obtain  the  legal  titie  for  a 
noitainal  sum,  and  that  the  rents  and  profits  had  reimbursed 
Shallcross  for  his  outlay  and  trouble ;  and  if  the  iatter  had 
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answered,  admitting  all  the  averments  of  the  bill  except  that 
he  had  been  fully  reimbursed,  and  averring  that  he  had  paid 
out  in  ease  of  the  estate  moneys  in  excess  of  the  rents  received, 
it  cannot  be  doubted  that  it  would  have  been  decreed,  among 
other  things,  that  an  account  be  taken  of  the  rents  so  received, 
and  of  the  moneys  so  paid  out,  and  that  the  balance,  whichever 
way  it  might  have  been  found,  would  have  been  decreed  to  be 
paid  by  the  pai-ty  against  whom  it  was  found  to  the  other. 
And  it  is  as  little  to  be  doubted  that  the  decree  so  made  would 
have  been  alike  conclusive  as  to  the  rents  received  and  as  to 
amounts  paid  out  in  ease  of  the  estate,  so  that  neither  party 
could,  in  any  future  action,  call  the  other  to  account  in  respect 
to  any  of  the  matters  so  adjudicated.  To  state  this  proposi- 
tion is  to  call  to  mind  the  rule  tersely  expressed  by  Chief  Jus- 
tice De  Grey,  in  the  Duchess  of  Kingston's  Case,  2  Sm.  L.  C. 
784,  in  respect  to  the  conclusiveness  of  judgments  as  evidence, 
because  the  decree  as  to  the  balance  would  have  been  directly 
upon  the  amount  of  rents  received  and  the  amount  of  money 
paid  out.  And  it  could  not  have  affected  the  conclusiveness 
of  the  decree  in  this  respect  if  the  defendant  had  ineffectually 
denied  the  trust,  to  enforce  which  the  suit  was  brought ;  and 
at  the  same  time  averi-ed  the  expenditure  of  money  for  the 
benefit  of  the  estate.  Such  denial  might  have  cost  him  the 
loss  of  credit  for  all  betterments,  at  least,  if  the  cause  had 
been  decided  by  a  chancellor  less  benevolent  than  the  learned 
judge  before  whom  the  ejectment  was  tried,  as  may  be  inferred 
from  Bleakley's  Ap.,  66  Pa.  187  ;  a  fortiori,  it  could  not  have 
put  him  in  a  better  position  in  respect  to  the  matters  litigated 
than  he  would  have  occupied  if  he  had  frankly  admitted  the 
trust. 

Now,  what  might  have  been  done  in  the  equity  side  of  the 
court  is  precisely  what  was  accomplished  by  the  action  of 
ejectment.  The  record  does  not,  indeed,  show  that  the  sum 
adjudged  to  be  paid  by  the  plaintiff  to  the  defendant  as  a  con- 
dition precedent  to  the  recovery  of  the  land  was  the  result  of 
an  accounting  in  respect  to  the  rents  received  and  disburse- 
ments made  by  the  defendant,  as  it  would  have  shown  if  the 
proceeding  had  been  by  bill  in  equity.  But  this  is  immaterial^ 
for,  whenever  a  record  is  general,  that  is  to  say,  when  it  does 
not  show  what  particular  matters  were  litigated,  it  is  competent 
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to  show  by  extrinsic  evidence  what  those  matters  were :  Meyers 
V.  Hill,  46  Pa.  9 ;  Tref tz  v.  Pitts,  74  Pa.  848.  This  was  done 
in  the  present  case,  and  the  master  found  that  the  defendant 
gave  in  evidence  at  the  trial,  of  the  ejectment  the  several  bonds, 
mortgages  and  ground  rents,  which  are  the  subject  of  the  pres- 
ent controversy  "for  the  purpose  of  receiving  credit  therefor 
in  the  amount  of  the  conditional  verdict  in  case  the  jury  should 
decide  the  main  issue  in  favor  of  the  plaintiff."  He  could  not 
have  found  otherwise  from  the  evidence  before  him.  The  tes- 
timony of  Judge  BroDLB,  before  whom  the  cause  was  tried,  of 
Mr.  Dougherty,  who  was  counsel  for  the  plaintiff,  of  the  plain- 
tiff's son,  and  of  several  of  the  jurors,  and  the  stenographic  re- 
port of  the  former  trial,  prove  beyond  controversy  that  the 
defendant  not  only  gave  these  bonds,  mortgages  and  ground 
rents  in  evidence,  but  that  he  presented  to,  and,  under  the 
direction  of  the  court,  sent  out  with  the  jury  a  "  statement 
of  the  cost  of  the  properties "  in  which  the  mortgages  and 
g^und  rents  were  included  along  with  such  other  items  as 
purchase  money  paid  to  the  sheriff,  taxes  and  improvements, 
and  that  the  tiial  judge  instructed  the  jury  that  they  should 
give  the  defendant  credit  for  the  different  sums  included  there- 
in, if  they  found  for  the  plaintiff  as  to  the  land.  The  jury  hav- 
ing found  ''  for  the  plaintiff  on  his  tendering  to  Shallcross  the 
sum  of  92,293.02,"  it  is  further  significant  of  what  was  thereby 
adjudicated  that  there  does  not  appear  to  have  been  any  evi- 
dence to  justify  the  condition  annexed  to  the  verdict,  except 
the  statement  referred  to,  and  the  evidence  by  which  it  was 
verified;  that  no  distinction  was  made  in  the  statement  or 
chai-ge  of  the  court  between  the  mortgages  and  ground  rents, 
and  the  other  items  of  "  the  cost  of  the  properties,"  and  that, 
when  the  defendant  offered  in  evidence  an  assignment  to  him- 
self of  the  ground  rents,  he  expressly  offered  it  as  '^  an  extin- 
guishment" of  the  ground  rent.  The  conclusion  is,  therefore, 
irresistible,  that  the  defendant  elected  to  treat  the  ground  rents 
and  mortgages  as  merged  in  the  legal  estate  acquired  by  him 
at  the  sheriff's  sale,  and  claim  the  money  invested  in  them  as 
so  much  money  paid  out  by  him  in  ease  of  the  estate  which  he 
would  be  entitled  to  recover  before  he  should  be  required  to 
restore  possession  to  his  cestui  que  trust  The  verdict  and 
judgment  in  the  action  of  ejectment  must,  therefore,  be  treated 


Digitized  by  LjOOQIC 


TITLE  &  TRUST  CO.  v.  SHALLCROSS,  Appellant.    497 
1892.]  Opinion  of  the  Court. 

as  an  adjudication  that  tlie  ground  rents  and  mortgages  were 
merged,  and  that  there  was  due  to  the  defendant  from  the 
plaintiff  the  sum  of  $2,293.02,  as  the  result  of  an  accounting  in 
respect  to  the  rents  received  and  the  several  items  contained 
in  the  plaintiff's  "statement  of  the  cost  of  the  properties." 
The  plaintiff  having  paid  that  sum,  it  was  the  duty  of  the  de- 
fendant to  satisfy  the  mortgages  of  record,  and  execute  and 
deliver  deeds  of  extinguishment  of  the  ground  rents.  But 
the  common  law  side  of  the  court  has  no  appropriate  process 
by  which  it  can  enforce  such  duty,  and  hence  the  discharge  of 
the  rule  granted  in  the  ejectment  suit  for  that  purpose  was 
conclusive  of  nothing.  This  bill  was  the  proper  remedy: 
Treftz  V.  King,  74  Pa.  350. 

The  liability  of  the  defendant  to  account  in  this  suit  for  the 
rents  received  by  him  subsequent  to  the  trial  of  the  ejectment 
not  being  controverted,  the  finding  of  the  master  upon  that 
branch  of  the  case  requires  no  discussion. 

The  decree  of  the  coui-t  below  is  reversed  at  the  costs  of  the 
appellee;  the  bill  of  the  plaintiff  is  reinstated,  and  the  record 
is  remitted  with  instructions  to  the  court  below  to  enter  a  de- 
cree granting  the  relief  recommended  by  the  master. 


Park,  Appellant,  t?.  Holmes. 

Replevin — Practice  (C.  P.) — Amendment — Drfective  Judgment 
Id  an  action  of  replevin  for  goods  distrained  for  rent,  the  jury  returned 
a  verdict  "  that  defendant  is  entitled  to  $561  rent  in  arrears,  and  that  the 
value  of  the  goods  liable  to  said  rent  is  $300.  As  to  the  rest  of  the  goods 
they  find  for  plaintiff."  Subsequently  the  following  entry  was  made  on 
the  record :  •*  Feb.  2,  1891,  jury  fee  paid  (by  deft)  eo  die  judgment." 
Held,  that  the  verdict  contained  sufficient  to  have  justified  the  court  in 
molding  it  into  proper  form,  but  that  the  judgment  itself  would  not 
support  an  execution,  inasmuch  as  it  was  silent  as  to  the  sum  for  which 
and  the  person  against  whom  it  was  intended  to  be  entered. 

Practice  {Supreme  Court) — Amendment  of  record. 

In  this  case  the  Supreme  Court  refused  to  amend  the  record  and  mold 
the  judgment  to  the  verdict,  because  (1)  it  would  have  been  unfair  to  the 
appellant  in  view  of  the  trouble  and  expense  to  which  he  had  been  put; 
(2)  because  amendments  of  the  record  of  the  common  pleas,  if  necessary, 
belong  more  appropriately  to  that  court. 

Vol.  oxLvn — 32 
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Argued  Jan.  15,  1892.  Appeal,  No.  62,  Jan.  T.,  1892,  by 
plaintiff,  Ellen  H.  Park,  from  order  of  C.  P.  No.  1,  Phila.  Co., 
June  T.,  1887,  No.  643,  discharging  a  rule  to  set  aside  fi.  fa. 
Before  Paxson,  C.  J.,  Stebrbtt,  Green,  Williams,  McCol- 
LUM,  Mitchell  and  Heydrick,  JJ. 

Replevin  against  a  landlord  for  goods  distrained  for  rent. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
En'or  assigned  was  the  order  of  the  court  discharging  the 
rule  to  set  aside  the  fi.  fa. 

E.  Hunn^  Jr.^  for  appellant. — The  verdict,  as  it  stands,  de- 
clares two  things,  viz. :  (d)  How  much  rent  is  due  from  the 
tenant  to  his  landlord  (the  plaintiff).  C6)  *'  That  the  value 
of  the  goods  liable  for  the  rent  is  $300."  (t?)  It  is  in  favor  of 
the  plaintiff  for  "  the  rest  of  the  goods.*'  How  then  can  the 
defendant  issue  an  execution  when  there  is  no  verdict  in  his 
favor  ? 

The  defendant  appears  to  have  paid  the  jury  fee,  and  on  his 
doing  so,  judgment  was  entered.  This  was  judgment  for  the 
plaintiff.  It  could  not  be  otherwise.  The  usual  and  proper 
practice  in  replevin  is  for  the  juiy  to  find  three  things,  if  any 
rent  appears  to  be  due.  (1)  Verdict  genemlly  for  the  defend- 
ant. (2)  Amount  of  rent  due  from  tenant.  (3)  The  value 
of  the  goods  liable  for  the  rent  in  arrear. 

Here  they  found  the  second  and  third,  but  their  verdict  was 
expressly  for  the  plaintiff  whose  goods  had  been  wrongfully 
taken  by  the  defendant,  and  this  verdict  will  sustain  a  judg- 
ment for  plaintiff  against  defendant,  and  the  judgment  will 
carry  costs,  as  verdict  for  plaintiff  always  does  at  common  law, 
if  he  obtains  it  for  any  portion  of  his  claim.  But  there  being 
no  verdict  for  defendant,  there  can  be  no  judgment  for  defend- 
ant, and  consequently  no  execution  for  defendant. 

Lincoln  L.  Eyre^  for  appellee. — Certainty  to  a  common  in- 
tent in  a  verdict  is  suflBcient,  and  courts  will  mold  it  into 
proper  form :  T.  &  H.  Pr.,  §  720,  ed.  1880 ;  Liter  v.  Green,  2 
Wheat.  *306 ;  Bickham  v.  Smith,  62  Pa.  45 ;  Fisher  v.  Kean, 
1  Watts,  261 ;  Cavene  v.  McMichael,  8  S.  &  R.  441 ;  Patterson 
V.  U.  S.,  2  Wheat.  221 ;  Downey  v.  Hicks,  14  How.  ♦247. 
The  measure  of  damage  is  the  appraised  value  of  the  goods  for 
which  the  plaintiff  is  liable :  Pittsburgh  Bank  v.  Hall,  107  Pa. 
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583.  The  verdict  is  strictly  in  accordance  with  the  provisions 
of  17  Car.  n.,  c.  7,  which,  whether  in  force  or  not  in  Pennsyl- 
vania, has  been  substantially  followed  in  this  state  for  at  least 
forty  years :  Morris  on  Replevin,  ch.  13 ;  Rosenthal  v.  Lehman, 
36  Leg.  Int.  105,  C.  P.  No.  1,  Phila.  Co.  The  jury  may  find 
for  the  defendant  as  to  part  of  the  goods  and  for  the  plaintiff 
as  to  the  rest ;  and  judgment  may  be  entered  on  such  a  verdict: 
Wright  V.  Funck,  94  Pa.  26. 

Opinion  by  Mr.  Justice  Stberbtt,  March  7,  1892. 

This  action  of  replevin  was  brought  by  plaintiff  against  the 
defendants  for  property  distrained  by  the  latter  for  rent  alleged 
to  be  in  arrear,  etc.  The  writ  was  duly  executed  and  property 
delivered  to  plaintiff.  She  was  not  tenant  of  the  demised 
premises,  but  claimed  the  property  distrained  as  her  own  and 
not  liable  to  disti-ess.  The  issue  formed  by  the  pleadings  was 
tried,  and  on  Jan.  27, 1891,  the  following  verdict  was  rendered : 
"  The  jury  find  that  the  defendant  is  entitled  to  $561  rent  in 
arrear,  and  that  the  value  of  the  goods  liable  to  distress  for 
said  rent  is  $300.  As  to  tlie  rest  of  the  goods  they  find  for  the 
plaintiff."  The  next  entry  on  the  i-ecord  is :  "  Feb.  2,  1891, 
jury  fee  paid  (by  deft)  eo  die  judgment."  On  July  10, 1891, 
execution  was  issued  against  plaintiff  for  $561,  interest  and 
costs,  and  levied.  A  rule  then  taken  to  set  aside  the  execu- 
tion, etc.,  was  afterwards  discharged  by  the  court:  whereupon 
the  plaintiff  took  this  appeal,  and  assigned  as  error  the  refusal 
of  the  court  to  make  the  rule  absolute. 

If  the  verdict  was  insufficient  to  warrant  the  entry  of  a 
proper  judgment,  or  if  the  execution  was  not  warranted  by  the 
alleged  judgment,  the  plaintiff  was  entitled  to  the  relief  de- 
manded. 

While  the  verdict  is  informal,  in  that  it  does  not,  in  terms, 
find  for  the  defendant,  it  contains  sufficient  to  have  justified 
the  court  in  molding  it  into  proper  form :  Fisher  v.  Keen,  1 
Watts,  262.  The  jury  found  the  amount  of  rent  to  which  the 
landlord,  defendant,  was  entitled,  the  value  of  the  goods  liable  to 
distress  therefor,  and,  as  to  the  residue  of  the  goods,  they  found 
for  the  plaintiff.  It  may  be  inferred  that  they  intended  to  find 
in  favor  of  the  defendant  for  $300,  the  value  of  the  goods  which 
were  liable  to  distress,  but  they  did  not  express  that  intention 
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in  words.  Without  attempting  to  mold  the  verdict  into  pro- 
per form,  a  judgment  so  called,  still  more  informal  and  uncer- 
tain, was  -entered.  Aside  from  the  date,  the  only  operative 
entry  on  the  record  is  the  single  word  "judgment."  The  rec- 
ord does  not  inform  us  for  how  much,  if  anything,  or  in  whose 
favor,  judgment  was  intended  to  be  entered.  With  such  an 
ambiguous  record  before  him,  it  is  not  surprising  that  the  pro- 
thonotary  issued  the  execution  for  the  larger  of  the  two  sums 
named  in  the  verdict  When  that  fact  was  brought  to  the  at- 
tention of  the  court,  a  correction  was  noted,  not  on  the  proper 
docket,  but  on  the  back  of  the  fieri  facias.  The  record,  as  sent 
into  this  court,  shows  an  execution  for  $561,  interest  and  costs, 
and  subsequently  a  capias  ad  satisfaciendum  both  issued  against 
the  plaintiff,  presumably  on  the  single  word  **  judgment." 

No  court  in  this  country,  or  elsewhere,  has  gone  to  a  greater 
length  than  the  couii»  of  this  state  in  sanctioning  extreme 
brevity  in  the  entry  and  record  of  judgments ;  but  when  we 
are  asked  to  sustain  a  so-called  judgment,  which  is  silent  as  to 
the  sum  for  which,  and  the  person  or  persons  against  whom  it 
was  intended  to  be  entered,  it  is  time  to  draw  the  line. 

It  has  been  suggested  that  the  verdict  may  be  considered  as 
properly  molded  and  judgpnent  accoitiingly  treated  as  amended 
here,  and  thus  the  execution  may  be  sustained.  This  might 
possibly  be  done ;  but,  in  view  of  the  trouble  and  expense  to 
which  plaintiff  has  been  subjected,  such  a  course  would  be  un- 
fair to  her.  Moreover,  it  would  be  tantamount  to  amending 
the  record  of  the  common  pleas — a  matter  which,  if  necessary 
to  be  done,  more  appropriately  belongs  to  that  court.  It  may 
be  that,  with  its  better  knowledge  of  circumstances  not  dis- 
closed by  the  record,  it  would  refuse  to  sanction  any  amend- 
ment. 

For  reasons  above  suggested,  we  think  there  was  error  in  re- 
fusing to  set  aside  the  execution.  The  specifications  of  error 
are  sustained. 

Order  of  court,  discharging  plaintiff's  rule  to  show  cause, 
reversed,  and  it  is  now  ordered  that  said  rule  be  made  absolute, 
costs  of  execution,  and  of  all  subsequent  proceedings,  including 
costs  in  this  court,  to  be  paid  by  appellees. 
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Phoenixville  Borough  v.  Walters,  Appellant. 

[Marked  to  be  reported.] 

Landlord  and  tenant — Holding  over. 

Where  a  tenant  for  a  term  of  years  holds  over  at  the  expiration  of  his 
term,  he  becomes  a  tenant  from  year  to  year,  and  is  entitled  to  hold  till  the 
end  of  a  current  year  and  cannot  be  required  to  quit  at  an  intermediate 
day. 

Evidence  qf  renewal  qf  lease — Question  for  Jurp. 

A  borough  council  at  the  request  of  its  tenants,  a  company  of  cadets, 
passed  a  resolution  reneMring  a  lease.  The  captain  of  the  company  was 
present  when  the  resolution  was  passed.  The  company  remained  in  pos- 
session and  paid  rent,  but  there  was  no  formal  acceptance  of  the  renewal. 
HM^  that  the  question  of  the  assent  of  the  tenants  to  the  terms  of  the 
resolution  adopted  by  oouncils  was  one  of  fact  for  the  jury. 

Argued  Feb.  8,  1892.  Appeal,  No.  23,  July  T.,  1891,  by 
defendants,  Lewis  R.  Walters,  et  al.,  fi-om  judgment  of  0.  P. 
Chester  Co.,  Oct  T.,  1888,  No.  68,  on  verdict  for  plaintiff. 
Before  Paxson,  C.  J.,  Stbrbbtt,  Grbbn,  Williams,  McCol- 
LUM,  Mitchell  and  Hbydbiok,  J  J. 

Appeal  from  judgment  of  justice  of  the  peace  in  proceed- 
ings to  obtain  possession  under  the  landlord  and  tenant  act  of 
December  14, 1868. 

'  At  the  trial  before  Hbmphill,  J.,  the  facts  appeared  as 
stated  in  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

*^  On  May  5, 1875,  the  plaintiffs  leased  to  the  defendants  the 
premises  in  controversy  for  a  period  of  ten  years,  and  they  en- 
tered upon  and  occupied  the  same  under  that  lease  until  its 
termination,  May  5,  1885,  and  afterwards  continued  in  the 
occupancy  of  said  premises  until  dispossessed  by  the  constable 
on  October  19, 1888.  Upon  the  termination  of  the  ten  years* 
lease,  the  defendants  desired  to  relet  for  a  period  of  five  or  ten 
years  longer,  and  on  June  2, 1885,  Capt.  Walters  visited  the 
borough  council,  and  while  he  was  present  a  resolution  was 
passed  to  renew  the  leases  of  defendants,  the  Griffen  Battery 
and  the  Band,  the  only  record  of  which  is  to  be  found  in  the 
minutes  of  councils  and  which  is  there  entered  in  the  following 
l&DST^ftgo :  ^  On  motion  of  Mr.  Snyder  it  was  agreed  to  renew 
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the  leases  on  the  council  chamber  lot  for  a  period  of  five 
years,  with  a  proviso  that  the  borough  shall  have  possession  of 
the  same,  at  any  time  by  giving  the  parties  one  year's  notice.' 
At  the  next  meeting  of  council,  in  July,  the  minutes  of  the 
meeting  on  June  2  were  read  and  approved. 

^^  Immediately  after  the  passage  of  the  resolution  offered  by 
Mr.  Snyder,  Capt.  Walters  retired  from  the  council  chamber 
without  assenting  to  or  dissenting  from  the  action  of  the  coun- 
cil. No  written  lease  was  executed  or  even  prepared.  No 
action  was  taken  by  the  defendants  looking  to  the  ratification 
or  rejection  of  the  lease  proposed  by  the  resolution  of  council. 
They  were  in  possession  of  the  premises  at  the  time  of  the  pass- 
age of  the  resolution  and  so  continued  after  its  passage.  They 
had  paid  their  rent  hei*etofore  for  the  year  running  from  May 
5,  to  May  5,  following,  and  so  they  continued  to  pay  it.  There 
was  nothing  to  indicate  that  they  had  accepted  the  terms  of 
lease  proposed  by  council,  unless  the  presence  of  one  of  the 
defendants  in  the  council  chamber  at  the  time  of  the  passage 
of  the  resolution  can  be  regarded  as  an  acceptance  and  a  rati- 
fication of  its  terms. 

^'  In  the  opinion  of  the  court  it  cannot  be  so  regarded  or 
treated ;  the  terms  must  not  only  be  offered  by  the  one  side, 
but  be  accepted  by  the  other,  either  by  words  or  acts,  to  consti- 
tute a  valid  and  binding  contract.  ' 

^^  There  is  no  evidence  in  this  cause  that  would  justify  us  in 
saying  that  there  was  an  acceptance  of  the  terms  proposed  by 
councils  on  June  2,  1886,  and  consequently  there  was  no  re- 
newal of  the  old  lease  nor  was  a  new  one  made. 

"  The  view,  however,  that  the  court  takes  of  the  law  of  this 
case  renders  it  unimportant  whether  there  was  a  new  lease  or  a 
holding  over  as  tenants  from  year  to  year  after  the  termination 
of  the  old  one. 

*^  In  the  opinion  of  the  court,  the  holding  after  the  termina- 
tion of  the  ten  years'  lease  was  at  will  until  an  annual  rental 
was  paid,  after  frhich  it  became  a  lease  from  year  to  year. 
The  lease,  therefore,  being  from  year  to  year,  it  was  necessary 
in  order  to  terminate  it  (and  dispossess  the  defendants,  under 
the  act  of  December  14, 1863)  that  notice  should  be  given  of 
such  intention  by  the  plaintiffs  ^  three  months  before  the  expira- 
tion of  the  term.'     The  annual  lease  or  term  was  from  May  5 
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to  May  5.  Was  then  the  notice  given  by  councils  on  August 
1, 1887,  and  which  reads  as  follows : 

***Tothe  Wheatly  Cadets:  Please  to  take  notice  that  we 
desire  to  have  again  and  repossess  the  lot  of  land  situate  on 
Gtay  street,  in  the  borough  of  PhoBnixville,  and  county  of  Ches- 
ter, leased  to  you  by  us,  and  which  said  premises  you  now  hold 
as  tenant  under  us ;  and  therefore  we  do  demand  and  require 
you  to  remove  from  and  leave  the  same  on  the  first  day  of  Au- 
gust, A.  D.  1888.  Given  under  our  hand  the  29th  day  of 
July,  A.  D.  1887.  The  Burgess  and  Town  Council  of  the  bor- 
ough of  Phoenixville,  Pa.,  per  J.  P.  Eaches,  Clerk  of  Town 
Council  of  said  borough.*  (Endoi-sed :  *  I  hereby  certify  that 
I  served  a  notice,  of  which  this  is  a  copy,  on  L.  R.  Walters, 
Captain  of  the  Wheatly  Cadets,  July  29th,  1887.  E.  M. 
Brownback,  Constable,')  such  notice  as  is  required  by  the  act 
of  1863  ?  If  it  was  such  notice  as  is  required  by  the  act  of 
1863,  your  verdict  will  be  for  the  plaintiff ;  if  it  was  not,  then 
your  vei*dict  will  be  for  the  defendants. 

^^  It  will  be  seen  that  the  act  does  not  require  that  the  no- 
tice shall  be  given  three  months  immediately  preceding  the 
termination  of  the  term,  or  that  it  shall  be  given  to  quit  at  the 
expiration  of  the  term,  or  to  designate  the  day  upon  which  the 
term  expires,  but  that  the  lessor  shall  give  three  months'  notice 
of  his  determination  to  repossess  the  premises  upon  the  termi- 
nation of  the  then  current  term. 

*^  That  three  months'  notice  prior  to  the  termination  of  the 
then  current  term  was  given  in  this  case,  cannot  be  doubted, 
for  the  term  ended  May  5, 1888,  and  notice  was  given  July  29, 

1887.  But  the  notice  was  to  quit  August  1, 1888,  or  after  the 
termination  of  the  current  year.  May  5, 1888,  and  it  is  there- 
fore urged  that  by  permitting  the  defendants  to  remain  upon 
the  premises  after  the  termination  of  the  then  current  term, 
that  it  permitted  them  to  hold  for  another  year  from  May  5, 

1888.  That,  instead  of  being  notice  of  a  desire  to  repossess 
the  premises,  it  was  in  effect  notice  that  defendants  could  retain 
possession  for  another  year. 

^*  Such  a  construction  we  cannot  put  upon  the  notice.  It 
was  given  more  than  three  months  prior  to  the  termination  of 
the  then  current  term,  and  it  gave  notice  that  the  plaintiff  de- 
sired to  repossess  the  pramises  on  August  1, 1888.    Defendants 
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were  not  compelled  to  remain  until  August  1 ;  they  could  haye 
quit  at  the  end  of  the  term,  but  because  plaintiff,  having  given 
all  the  time  and  more  than  is  required  by  the  act,  further  gives 
them  permission  to  remain  after  the  termination  of  the  term 
and  until  August  1,  cannot,  in  our  opinion,  be  construed  into 
permitting  them  to  remain  or  to  be  a  leasing  for  another  year. 
The  object  of  the  act  is  to  give  to  those  tenants,  the  terms  of 
whose  leases  are  indefinite  or  uncertain,  at  least  three  months* 
notice  of  the  landlord's  deteimination  to  repossess  the  leased 
premises,  in  order  that  they  shall  have  ample  time  to  look  about 
for  another  property  to  remove  to,  and  not  be  taken  unawares 
and  ousted  without  ceremony  or  notice. 

["  It  therefore  becomes  my  duty  to  say  to  you  that  the  notice 
given  in  this  case  on  August  1,  1887,  was  such  notice  as  is  re- 
quired by  the  act  of  December  14, 1863,  and  that,  the  defend- 
ants having  failed  to  remove  from  the  premises  on  or  before 
August  1,  1888,  your  verdict  must  be  for  the  plaintiffs.]  [7] 

*^  It  only  remains  under  these  circumstances  in  this  case  to 
instruct  you  to  render  a  verdict  for  the  plaintife."  [6] 

The  plaintiff  presented  this  point  which  was  affirmed : 

10.  "  If  the  jury  believe  the  evidence  produced  by  the  plain- 
tiffs in  this  case,  their  verdict  should  be  for  the  plaintiffs."  [1] 

The  defendants  presented  the  following  points : 

*^  1.  To  establish  a  renewal  of  the  old  lease,  the  jury  most 
find  that  the  proposition  of  the  town  council,  as  set  forth  in 
their  resolution  of  June  2,  1885,  was  submitted  to  the  defend- 
ants, and  that  the  terms  and  conditions  of  said  proposition  were 
understood  and  accepted  by  them,  and  that  they  remained  in 
possession  of  the  premises  in  pursuance  of  that  agreement 
The  resolution  itself,  without  more,  is  not  evidence  of  such  an 
agreement,  and  is  not  binding  upon  the  defendiuits,  and  tiiey 
were  entitied  to  three  months*  notice  to  leave  prior  to  the  end 
of  the  current  year,  viz. :  May  5,  1888,  or  to  hold  possession 
until  May  5, 1889.  A.  That  point  is  affirmed,  excepting  that 
they  were  not  entitled  to  hold  possession  until  May  5, 1889, 
having  already  received  notice  three  months  prior  to  the  ter- 
mination of  the  then  current  term,  that  tiie  landlord  wished  to 
repossess  the  premises."  [2] 

^^  8.  The  notice  to  quit  in  this  case  was  not  a  legal  notice  as 
required  by  the  act  of  December  14, 1868,  and  was  not  sof- 
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ficient  to  base  an  action  for  the  recovery  of  possession  under 
said  act,  nor  under  the  complaint  in  this  case.  A.  That  I  have 
passed  upon  in  the  general  charge,  and  it  is  disaffirmed.''  [8] 

*'^  4.  Under  the  statute  of  fmuds,  the  attempted  renewal  of 
the  lease  on  or  about  June  2, 1885,  was  void,  and  the  military 
company  became  tenants  from  year  to  year,  and  no  notice  hav- 
ing been  served  upon  them  requiring  them  to  quit  on  May  5, 
1888,  they  were  entitled  to  hold  possession  for  another  year 
from  that  date.  A.  The  question  as  to  the  statute  of  frauds  is 
not  involved  hei*e,  is  not  applicable  to  this  case.  The  point  as 
stated  here  is  therefore  disaffirmed."  [4] 

^*  6.  If  the  jury  find  for  the  defendants,  they  will  assess  such 
damages  against  the  borough  as  under  the  evidence  the  defend- 
ants have  sustained  by  reason  of  their  removal  from  the  premi- 
ses. A.  That  point  would  be  well  taken  if  your  verdict  was 
for  the  defendant.  But  as  I  shall  and  have  instructed  you,  it 
must  be  for  the  plaintiffs,  and  that  point  is  disaffirmed."  [5] 

Verdict  and  judgment  for  plaintiff.     Defendants  appealed. 

Error%  assigned  were  (1-7)  instructions,  quoting  points  and 
answei's  and  portions  of  the  charge  as  above. 

IT.  ff.  Qilkyson^  V.  G.  Robinson  with  him,  for  appellants. — 
There  is  a  fatal  variance  between  the  cause  of  action  and  the 
complaint.  The  foundation  for  the  plaintiff's  right  of  action 
was  a  leasing  for  ten  years,  terminating  on  May  5,  1885.  Tet 
subsequent  to  this  date  the  yearly  rent  reserved  under  the 
original  lease  was  paid  and  accepted  by  the  borough.  There 
is  a  fatal  variance  between  the  cause  of  action  and  the  notice 
served  upon  the  defendants.  The  complaint  was  for  a  term 
"ending  on  May  5, 1885;"  the  notice,  "and  therefore  we  do 
demand  and  require  you  to  remove  from  and  leave  the  same  on 
the  1st  day  of  August,  A.  D.  1888."  The  court  was  in  error 
in  holding  that  the  notice  was  sufficient  because  : 

a.  The  notice  was  given  pursuant  to  the  supposed  leasing 
by  resolution  of  June  2, 1885,  and  was  an  attempt  to  carry  out 
the  conditions  of  a  void  lease :  Waters  v.  Young,  11  R.  I.  1 ; 
23  Amer.  Rep.  409;  Pitcher  v.  Bonovan,  1  Staunton,  555; 
Kemp  V.  Derrett,  8  Camp.  510. 

h.  A  new  term  was  created  by  the  notice  to  run  from  May  5, 
and  to  end  on  August  1,  and  this  term  must  have  been  set 
forth  in  the  complaint. 
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c.  The  extension  of  the  term  from  May  5, 1888,  to  August  1, 
1888,  with  no  reservation  of  rent,  gives  no  juiisdiction  under 
the  act  of  Decemlier  14,  1863,  as  supplemented  by  the  act  of 
March  6, 1872,  P.  D.  1019,  pL  28 :  Graver  v.  Fehr,  89  Pa.  460. 

d.  A  notice  to  quit,  under  the  act  of  December  14, 1863,  if 
it  fixes  a  time,  it  must  be  to  quit  upon  the  determination  of 
the  lease  and  not  upon  some  other  date. 

e.  If  the  alleged  notice  to  quit  created  a  new  term  ending 
on  August  1,  1888,  a  new  term  being  created  by  such  notice, 
the  notice  to  quit  can  have  no  greater  effect  than  an  agree- 
ment upon  the  part  of  a  tenant  under  an  ordinary  lease,  to  sur- 
render at  the  expiration  of  his  term :  Gault  v.  Neal,  6  Phila. 
61. 

A  tenancy  from  year  to  year  can  only  be  terminated  by  three 
months'  notice  to  quit  at  the  expiration  of  the  year :  McDowell 
V.  Simpson,  3  Watts,  137 ;  Bedford  v.  McElheiTon,  2  S.  &  R. 
49 ;  Taylor's  L.  &  T.,  sec.  477 ;  Waters  v.  Young,  11  R.  1. 1 ; 
23  Amer.  Rep.  410 ;  Steffens  v.  Earl,  11  Vroom,  128 ;  29  Amen 
Rep.  214 ;  Pitcher  v.  Donovan,  1  Staunton,  555 ;  Kemp  v.  Der- 
rett,  3  Campbell,  510. 

A.  N.  Holding^  R.  E.  Monaghan  with  him,  for  appellee. 

In  order  to  dispossess  a  tenant  under  the  act  of  1863,  it  is 
required  by  that  act  that  the  lessor  must  show  that  three 
months  previous  to  the  end  of  the  term  notice  had  been  given 
to  the  lessee  of  his  desire  to  repossess  the  demised  premises : 
Snyder  v.  Carfrey,  54  Pa.  90;  Kraft  v.  Wolf,  6  Phila.  810; 
Buchanan  v.  Baxter,  67  Pa.  350;  Glenn  v.  Thompson,  75 
Pa.  391 ;  DeCoui'sey  v.  Guarantee  Trust  Co.,  81  Pa.  226 ;  Rich 
V.  Keyser,  54  Pa.  89 ;   Henwood  v.  Chuseman,  3  S.  &  R.  500. 

The  appellants  accepted  the  terms  of  the  new  lease  by  im- 
plication at  least,  and  by  their  conduct  their  assent  is  to  be 
presumed :  Vetter's  Ap.,  99  Pa.  52. 

The  statute  of  frauds  applies  only  to  leases  that  must  of 
necessity  last  for  more  than  three  years,  and  does  not  apply  to 
leases,  which,  by  their  terms,  may  last  for  less  than  three  years : 
Ex  parte  Voisey,  in  re  Knight,  21  Ch.  Div.  457,  468 ;  Fenton 
V.  Emblers,  3  Burrows,  1281 ;  Moore  v.  Fox,  10  Johns.  244; 
McPherson  v.  Cox,  6  Otto,  416 ;  Walker  v.  Johnson,  Id.  427 ; 
Lockwood  V.  Barnes,  3  Hill,  130 ;  Peters  v.  Westborough,  19 
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Pickering,  867;  Roberts  v.  Rockbottom  Co.,  7  Metcalf,  48; 
Houghton  y.  Houghton,  14  Indiana,  505 ;  Linscott  v.  Mclntire, 
15  Maine,  201. 

Where  a  lessee  enters  and  takes  possession  under  a  pai*ol 
demise  for  a  term  greater  than  the  statutory  period  a  tenancy 
arises,  governed  by  the  terms  of  the  demise  in  all  respects, 
save  only  as  to  duration :  Schuyler  v.  Leggett,  2  Cowen,  660 ; 
People  V.  Rickart,  8  lb.  226 ;  Craske  v.  Christian  Union  Co., 
17  Hun,  319 ;  Dorrill  v.  Stephens,  4  McCord,  69 ;  Hollis  v. 
Pool,  8  Metcalf,  850 ;  Creech  v.  Crocket,  5  Cush.  133. 

There  is  no  merit  in  the  appellant's  averment  of  a  fatal  vari- 
ance between  the  complaint  and  the  proof :  Koenig  y.  Bauer, 
67  Pa.  169:  Koontz  v.  Hammond,  62  Pa.  177. 

Opinion  by  Mr.  Justice  Williams,  March  7, 1892. 

This  case  depends  on  the  character  of  the  defendant's  tenancy. 
It  is  conceded  that  they  went  into  possession  of  the  lot  in  ques- 
tion under  a  lease  for  ten  years  from  the  5th  day  of  May,  1875, 
and  erected  an  armory  thereon.  As  their  term  approached  its 
close  the  defendants  entered  into  negotiations  with  the  borough 
authorities  for  the  purpose  of  securing  an  extension  or  renewal 
of  the  lease.  These  culminated  in  the  adoption  by  the  borough 
council  of  a  resolution  extending  the  lease  for  a  further  period 
of  five  years,  with  a  proviso  that  the  defendants  should  quit 
and  surrender  up  possession  at  any  time  on  one  year's  notice 
so  to  do.  When  the  resolution  was  offei'ed  Captain  Walters, 
the  commanding  oflScer  of  the  Wheatly  Cadets,  was  present 
and  remained  in  the  room  until  its  final  passage.  The  company 
remained  in  possession,  and,  as  we  understand,  continued  to 
pay  the  rent  after  as  before  the  expiration  of  the  original  lease. 

Now,  it  is  evident  that,  when  the  proceedings  were  begun  in 
1888,  the  defendants  wei*e  in  possession  as  tenants  from  year 
to  year,  because  of  their  holding  over  after  the  expiration  of 
their  term  on  the  5th  day  of  May,  1885 ;  or  they  were  tenants 
in  possession  under  the  renewal  of  the  former  lease  by  virtue 
of  the  resolution  adopted  in  June,  1885.  If  the  former  is  true 
they  were  entitled  to  hold  till  the  end  of  a  current  year,  and 
they  could  not  be  required  to  quit  at  an  intermediate  day : 
Fahnestock  v.  Faustenauer,  5  S.  &  R.  174;  Lesley  et  al.  v. 
Randolph,  4  R.  123. 
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If  the  latter  is  true,  they  were  bound  to  quit  at  any  time  on 
one  year's  notice,  according  to  the  express  terms  of  the  renewal 
resolution.  They  were  notified  on  the  29th  day  of  July,  1887, 
to  quit  on  the  first  day  of  August,  1888.  This  was  a  year's 
notice,  given  on  the  theory  that  the  defendants  were  in  under 
a  renewal  of  the  lease,  and,  if  such  was  the  feet,  the  notice  was 
sufficient  and  the  defendants  were  bound  to  quit  on  the  day 
named. 

If,  on  the  other  hand,  they  were  holding  over  from  year  to 
year,  they  were  not  bound  to  quit  on  the  first  day  of  August, 
no  matter  how  long  the  notice  had  been  given  them,  for  it  was 
not  the  end  of  a  current  year:  Lesley  v.  Randolph,  supra.  If 
holding  from  year  to  year,  the  defendants  were  entided  to  a 
notice  to  quit  at  the  end  of  the  year,  served  at  least  three 
months  before  that  time. 

The  trial  judge  seems  to  have  held  as  matter  of  law  that  the 
defendants'  lease  was  not  extended,  and  that  they  were  holding 
over  as  tenants  from  year  to  year.  Having  reached  this  con- 
clusion, he  held  the  notice  to  quit  to  be  good,  notwithstanding 
the  fact  that  it  called  on  the  defendants  to  surrender  at  an  in- 
termediate day,  and  not  at  the  end  of  the  current  year.  In 
this  we  think  the  learned  judge  was  mistaken.  We  do  not  see, 
as  the  case  is  here  presented  to  us,  why  the  character  of  the 
tenancy  was  not  a  question  of  fact  for  the  jury.  In  the  light 
of  all  the  surrounding  circumstances,  the  question  of  the  assent 
of  the  defendants  to  the  terms  of  the  resolution  adopted  by 
councils  would  seem  to  be  one  of  fact.  If  such  assent  had 
been  found  by  the  jury,  then  the  notice  was  sufficient,  and  the 
defendants  were  bound  to  surrender  on  the  day  named  therein. 

If  such  assent  had  not  been  found,  then,  under  the  authori- 
ties already  cited,  the  notice  vras  insufficient,  because  it  did 
not  take  notice  of  the  end  of  the  current  year  and  require  the 
surrender  to  be  made  on  the  5th  day  of  May. 

For  this  reason  the  judgment  is  reversed,  and  a  venire  boias 
de  novo  is  awarded. 
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Madison  v,  Pennsylvania  Railroad  Company,  Appellant. 

MaXlcUma  prosecution — Malice — Plainiiff*s  testimony  concltuive  of  a6- 
$ence  qf  malice. 

Id  an  action  for  malicious  prosecution,  the  plaintiff  is  not  entitled  to  re- 
cover where  it  appears  from  his  own  testimony  that  the  investigation  which 
led  o  his  aiTest  was  instituted  by  the  police  for  the  purpose  of  discover- 
ing  criminals  who  were  engaged  in  a  series  of  systematic  robberies  of  the 
cars  of  the  defendant,  a  niilix>ad  company. 

Public  policy  and  the  demands  of  public  justice  cannot  permit  a  juiy  to 
punish  a  prosecutor  where  the  inference  of  malice,  drawn  from  the  dis- 
charge of  the  plaintiff  by  the  magistrate,  is  rebutted  by  plaintiff's  own 
testimony  disclosing  cinmmstances  showing  entire  absence  of  malice. 

A  jury  ought  not  to  be  permitted  to  infer  malice  from  the  mere  want  of 
probable  cause,  when,  by  other  circumstances,  it  is  disproved. 

Argued  Jan.  7,  1892.  Appeal,  No.  878,  Jan.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  June 
T.,  1889,  No.  771,  on  verdict  for  plaintiff,  George  M.  Madison. 
Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams,  McCol- 
LUM,  Mitchell  and  Heydrigk,  JJ. 

Trespass  for  malicious  prosecution. 

At  the  trial  before  Hare,  P.  J.,  it  appeared  that  prior  to 
August,  1887,  there  had  been  a  series  of  robberies  from  the 
freight  cars  of  the  defendant  at  its  yards  in  Philadelphia.  Two 
detectives  of  the  city  police  force  discovered  certain  property 
in  a  pawn  shop  which  they  believed  to  have  been  stolen  from 
the  company.  They  reported  their  discovery  to  the  oflBcers  of 
the  company,  and  the  goods  were  identified  as  a  portion  of  the 
stolen  property.  Seveml  arrests  were  made,  and  one  of  the 
arrested  persons,  an  employee  of  the  company,  made  a  confes- 
sion implicating  the  plaintiff,  who  was  also  an  employee.  An 
investigation  was  made,  and  the  result  of  it  was  laid  before  the 
district  attorney,  who  advised  that  the  company  had  probable 
cause  upon  which  it  could  proceed.  An  affidavit  was  made  by 
a  special  police  officer  of  the  company  in  which  George  Mattson 
was  mentioned  as  having  stolen  various  articles  from  the  de- 
fendant's cars.  Upon  this  affidavit  a  warrant  was  issued,  and 
the  plaintiff  was  arrested.  At  the  hearing  before  the  magistrate 
Madison  was  discharged. 
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The  defendant  presented  the  following  point : 
"  7.  Under  all  the  evidence  in  the  case  the  verdict  should  be 
for  the  defendant.     A.  Refused." 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 
Error  assigned  was  the  answer  to  defendant's  point. 

John  Hampton  Barnes^  Geo,  Tucker  Bispham  with  him,  for 
appellants. — The  evidence  on  the  part  of  the  plaintiff  failed  to 
show  malice,  the  presumption  of  malice  which  would  otherwise 
have  arisen  from  the  plaintiff's  discharge  and  the  consequent 
presumption  of  want  of  probable  cause  having  been  rebutted 
by  the  testimony  of  the  plaintiff's  witness,  Howell. 

The  uncontradicted  testimony  shows  that  the  facts  were  fully 
submitted  to  the  district  attorney,  and  the  prosecution  began 
under  advice  from  him. 

All  the  evidence,  in  addition  to  the  testimony  of  Lesley  and 
the  district  attorney,  still  further  rebutted  the  presumption  of 
malice  by  showing  the  absolute  existence  of  probable  cause : 
Emerson  v.  Cochi-an,  111  Pa.  619-622 ;  Ijaughlin  v.  Clawson, 
27  Pa.  828 ;  Smith  v.  Walter,  125  Pa.  463-469. 

Thomas  Diehl^  John  A.  Scanlan  with  him,  for  appellee. — 
The  plaintiff's  prima  facie  case  was  made  out  by  proof  of  two 
facts :  first  the  arrest ;  and  second  the  discharge :  Orr  v.  Seiler, 
1  Pennypacker,  445 ;  Smith  v.  Ege,  52  Pa.  421 ;  Fenton  v.  Wil- 
son Sewing  Machine  Co.,  9  Phila.  195. 

If  the  prosecutor  fully  and  fairly  lajrs  the  facts  before  coun- 
sel, and  on  his  advice  institutes  the  prosecution,  it  is  a  defence 
which  is  to  be  submitted  to  the  juiy:  Smith  v.  Walter,  125 
Pa.  468. 

The  rule  as  to  probable  cause  is  that  it  is  a  mixed  question 
of  law  and  fact.  The  court  determines  whether  a  certain  state 
of  facts  amounts  to  probable  cause,  and  the  jury  decides  whether 
such  a  state  of  facts  exists :  Le  Maistre  v.  Hunter,  Brightly's 
Rep.  502 ;  Walbridge  v.  Pruden,  102  Pa.  6 ;  Travis  v.  Smith, 
1  Pa.  237 ;  Wilson  v.  Iron  Co.,  33  Leg.  Int.  445. 

Opinion  by  Mr.  Justice  Mitohbll,  March  14, 1892. 

When  the  plaintiff's  own  testimony  was  closed,  he  had  shown 
an  arrest  and  a  discharge  by  the  magistrate.  The  discharge 
i-aised  a  pi*esumption  of  want  of  probable  cause,  and  from  want 
of  probable  cause  the  jury  were  at  liberty  to  infer  malice.    But 
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plaintiff  had  not  yet  shown  any  connection  of  the  defendant 
with  his  arrest,  and,  to  make  out  his  case  in  that  respect,  he 
called  Howell,  and,  in  showing  the  authority  of  the  defendant 
for  the  prosecution,  this  witness  also  showed  the  circumstances, 
which  were,  a  series  of  robberies  of  the  defendant's  cars  in 
West  Philadelphia  for  something  over  a  year,  the  investigation 
first  stalled  by  the  police  authorities  of  the  city,  reported  by 
them  to  the  defendant,  by  it  referred  to  the  witness  as  its  prop- 
er oflScer,  and  by  him  put  in  the  charge  of  one  of  his  subordi- 
nates Cupon  whose  afiSdavit  the  arrest  was  subsequently  made), 
with  instructions  to  consult  the  defendant's  counsel,  and  to  act 
with  the  city  authorities,  the  police  and  the  district  attorney. 
The  arrest  was  not  of  a  stranger,  totally  disconnected  with  the 
circumstances,  but  of  an  employee  of  the  railroad,  who  had, 
during  part  of  the  time,  been  engaged  upon  the  branch,  and  in 
the  business  where  the  robberies  were  taking  place. 

This  waa  the  case  as  it  stood  at  the  close  of  the  evidence  on 
behalf  of  the  plaintiff,  and,  as  already  said,  the  discharge  raised 
a  pi-esumption  of  want  of  probable  cause  from  which,  if  it  stood 
unexplained,  the  jury  would  be  at  liberty  to  infer  malice.  Al- 
though only  an  inference  from  a  presumption,  it  is  ordinarily 
enough  to  carry  the  case  to  the  jury,  and  put  on  the  defendant 
the  burden  of  showing  probable  cause,  or  disproving  malice. 
But  it  was  not  alone  and  unexplained.  The  circumstances 
clearly  showed  absence  of  malice.  The  crime  was  of  very  high 
magnitude,  a  series  of  systematic  and  organized  robberies,  in- 
volving not  only  great  loss  of  property,  but  suspicion  and  in- 
jury to  the  character  of  every  employee  on  that  branch  of  the 
railroad.  The  investigation  was  begun  by  the  police  and  was 
prosecuted  under  their  direction.  The  public  purpose  of  dis- 
covery of  criminals  and  vindication  of  justice  is  apparent  on 
the  face  of  the  whole  proceeding.  As  was  said  in  Emerson  v. 
Cochran,  111  Pa.  622,  "  a  jury  ought  not  to  be  permitted  to  in- 
fer malice  from  the  mere  want  of  probable  cause,  when,  by 
other  circumstances,  it  is  disproved." 

Public  policy  and  the  demands  of  public  justice  cannot  per- 
mit a  jury  to  punish  a  pi*osecutor  for  proceeding  under  circum- 
stances such  as  disclosed  in  this  case.  It  is  doubtless  a  hard- 
ship for  plaintiff,  an  innocent  man,  to  be  subjected  to  arrest  and 
imprisonment.    But  that  is  an  inevitable  occasional  result  of 
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living  in  a  civilized  and  orderly  community.  Some  concession 
to  public  interests,  and  some  sacrifice  of  individual  rights,  are 
part  of  the  foundation  on  which  society  is  supported. 

The  evidence  on  the  part  of  the  defendant  strengthened  and 
made  conclusive  the  absence  of  malice,  besides  showing  probable 
cause,  but  we  have  not  thought  it  worth  while  to  go  into  that 
part  of  the  case.  The  plaintifip*s  case  was  defective  in  itself, 
because  it  carried  with  it  an  explanation  of  the  circumstances 
which  fully  rebutted  the  inference  of  malice,  which  might  have 
been  drawn  from  the  discharge  unexplained. 

The  defendant's  seventh  point  should  have  been  affirmed. 

Judgment  reversed. 


Mullen,  Trustee,  v.  Doyle  et  al..  Appellants. 

Tnuts  and  trustees — PurcJiose  by  tnutee  athis  own  sale. 

Counsel  for  a  mortgagee  who  was  foreclosing  the  mortgage  on  certain 
trust  property,  informed  the  trustee  that  he  thought  the  mortgagee  would 
be  glad  to  have  any  one  take  the  property  who  would  pay  sufficient  in  cash 
to  leave  only  the  principal  of  the  moitgage  debt  unpaid.  The  trustee  did 
not  communicate  this  information  to  his  cestui  que  trust,  but  bought  in 
the  property  and  took  title  in  the  name  of  a  third  person  for  himself  in- 
dividually. Held,  that  the  conduct  of  the  trustee  was  such  a  failure  of  his 
full  duty  as  trustee,  as,  irrespective  of  intent  and  of  any  actual  fraud, 
would  prevent  him  from  acquiring  title  for  himself  as  against  his  cestui 
que  trust. 

Statute  qf  limitations — Notice  to  cestui  que  trust. 

Where  a  cestui  que  trust  has  no  notice  of  a  purchase  by  his  trustee  of 
the  trust  property  until  the  filing  of  the  trustee's  account  in  which  the 
rents  of  the  propeity  were  omitted,  the  statute  of  limitations  will  not 
begin  to  run  against  the  cestui  que  trust  until  that  date. 

Equity — Pleading — Burden  qf  proqf. 

On  a  bill  in  equity  by  a  cestui  que  trust  to  compel  a  conveyance  of  trust 
property,  bought  by  his  trustee  in  the  name  of  a  third  person  at  a  sherifTs 
sale,  a  failure  to  prove  the  main  averments  of  the  bill  that  there  was  an 
express  agi*eement  and  a  purchase  with  the  trust  funds,  is  immaterial 
where  the  bill  also  avers  the  legal  incapacity  of  the  trustee  to  deal  with  the 
title  to  be  foreclosed  by  the  sheriflTs  sale,  because  he  was  a  trustee.  In 
such  a  case  the  averment  put  the  defendant  upon  notice  that  the  burden 
of  proof  would  be  upon  him  to  sustain  the  purchase. 

Argued  Jan.  4,  1892.  Appeals,  Nos.  263  and  277,  Jan. 
T.,  1891,  by  defendants,  John  I.  Green  et  al.    Administrator, 
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d.  b.  n.,  of  Palneck  Doyle,  deceased,  and  Guarantee  Trust  and 
Safe  Deposit  Ck).,  guardian  of  minor  heirs  of  said  Doyle  from 
decree  of  C.  P.  No.  4  of  Phila.  Co.,  March  T.,  1885,  No.  461, 
in  favor  of  plaintiff,  Michael  Mullen,  trustee  of  Robert  F. 
Simpson  and  wife,  on  a  bill  in  equity.  Before  Paxsok,  C.  J., 
Stbrbbtt,  Grbbk,  Williams,  McCollum,  MitchbUi  and 
Heydbick,  J  J. 

Bill  in  equity  for  conveyance  of  real  estate. 

The  bill  aveiTcd  that  by  a  deed  dated  Nov.  8, 1884,  Robert  F. 
Simpson  and  wife  appointed  Michael  Mullen  the  trustee,  sub- 
stituted in  place  of  Patrick  Doyle,  deceased,  who  was  appoint- 
ed by  the  said  Robert  F.  Simpson  et  ux.  trustee.  That  the 
said  Robert  F.  Simpson  was  seized  in  fee  of  real  estate  in  the 
city  of  Philadelphia,  and  on  the  6th  of  March,  1874,  the  said 
Simpson  and  wife  conveyed  the  same  unto  Patrick  Doyle  in 
trust,  inter  alia,  that  the  said  Doyle  should  collect  all  the  rents, 
pay  all  taxes,  encumbrances  and  repairs,  and  pay  over  to  the 
said  Robert  F.  Simpson  and  wife  annually  a  sum  not  larger 
than  $5,000,  and  to  apply  the  balance  to  the  net  income  to 
satisfying  the  liens  upon  the  real  estate.  That  in  case  of  the 
death  of  said  Doyle  the  said  Simpson  and  wife  might  by  deed 
appoint  a  successor  in  the  trust.  That  the  said  Doyle  died 
January  25,  1884,  and  the  said  complainant  was  substituted  as 
trustee  under  the  terms  of  the  deed  of  March  6,  1874.  That 
letters  of  administration  upon  the  estate  of  said  Doyle  wei-e 
granted  on  February  13,  1884,  to  Margaret  S.  Doyle,  one  of 
the  respondents,  and  the  said  Doyle  died  intestate,  leaving  to 
survive  him  his  widow,  since  deceased,  and  four  minor  chil- 
dren, viz.,  Edward  L.  Doyle,  Mary  deS.  Doyle,  Joseph  H, 
Doyle  and  John  Doyle,  for  whom  the  Guarantee  Trust  and 
Safe  Deposit  Company  is  guardian.  That  among  the  real 
estate  conveyed  by  deed  of  March  6, 1874,  is  all  that  certain 
piece  of  ground  and  buildings  thereon  situate  on  the  northwest 
comer  of  Ninth  and  Arch  streets  (known  as  the  Museum 
building).  That  at  the  time  of  said  conveyance  the  said 
premises  were  subject  to  a  mortgage  given  by  said  Simpson  to 
Josiah  W.  Harmer,  trustee,  etc.,  to  secure  the  repayment  of 
140,000.  That  judgment  was  obtained  upon  said  mortgage  in 
oommon  pleas.  No.  8,  as  of  March  term,  1879,  No.  379,  and 
Vol.  cxlvu— 33 
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the  premises  were  sold  by  the  sheriff  to  Jarvis  Mason  on  June 
%  1879,  who  on  June  9,  1879,  conveyed  the  same  to  John  L 
Green,  one  of  the  drefendants. 

The  bill  further  alleged  that  the  sheriff's  sale  had  been  pro- 
cured by  the  deceased  trustee  Doyle  and  Sylvester  J.  Meg^rgee 
under  an  agreement  by  which  the  purchase  money  should  be 
furnished  from  the  funds  of  the  trust  estate  or  raised  on  the 
security  of  Green's  title,  and  that  when  all  such  advances  were 
repaid  the  premises  should  be  reconveyed  to  the  trust  estate. 
The  bill  further  averred  that  if  any  advances  had  been  made 
on  the  security  of  Green's  title  they  had  long  since  been  repaid. 

The  bill  also  charged : 

*'  That  the  said  Patrick  Doyle  ....  was  under  a  legal  in- 
capacity to  deal  with  the  title  to  be  produced  at  the  sheriff's 
sale  of  the  premises  in  question,  because  the  said  Doyle  was 
the  actual  trustee  ....  of  the  title  which  was  divested  by  the 
sale,  which  sale  your  orator  charges  it  was  within  the  power 
of  the  said  Doyle  ....  to  prevent." 

The  bill  prayed  for  conveyance  and  an  account  of  income. 

The  answers  of  the  respondents  denied  that  the  sale  had 
been  procured  by  the  trustee,  and  that  the  property  had  been 
purchased  with  trust  funds  or  funds  raised  on  the  security  of 
Green's  title,  and  also  denied  tkat  there  was  any  agreement  to 
grive  the  trust  estate  the  benefit  of  the  purchase.  The  answers 
further  alleged  that  the  trust  estate  was  at  the  time  of  the  sale 
indebted  to  the  trustee ;  that  the  sale  took  place  because  the 
interest  was  in  arrear  and  there  were  no  funds  in  the  estate, 
and  that  the  purchase  was  made  from  Jarvis  Mason  by  the 
trustee  with  his  own  monej'S,  and  the  title  taken  in  the  name 
of  Green  for  his  individual  benefit. 

The  case  was  referred  to  Henry  M.  DuBois,  Esq.,  as  master, 
who  reported  in  part  as  follows : 

"  After  the  property  was  put  up  for  sale  under  the  alias  writ, 
Doyle  called  to  see  Mr.  John  G.  Johnson,  counsel  for  the  holdera 
of  the  mortgage,  to  ascertain  what  could  be  done  about  the 
matter.  The  substance  of  the  interview  which  Mr.  Johnson 
thought  took  place  before  the  sheriff's  sale,  was  to  inform  Doyle 
that  the  holders  did  not  want  to  buy  the  property  or  to  own  it, 
but  if  the  holders  did  buy  it,  and  somebody  came  forward 
within  a  very  limited  period  of  time  and  paid  everything  that 
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was  necessary  to  be  paid,  including  counsefl  fee,  to  cut  down 
the  encumbrance  to  the  amount  of  the  principal  of  the  nSort- 
gage,  then  Mr.  Johnson  was  sure  that  the  company  would  be 
glad  to  have  such  person  take  the  property  off  their  hands. 
The  substance  of  what  Mr.  Johnson  told  Doyle  was  that  the 
holders  of  the  mortgage  did  not  want  to  buy,  and  that  he  felt 
sure  that  the  holders  would  be  very  willing  to  do  this. 
O'Byme  was  told  by  Doyle  that  Green  would  take  the  title  as 
trustee,  and  O'Byrne,  in  Doyle's  pi-esence,  told  Simpson  that 
Green  would  take  the  title  as  trustee.  Simpson  seemed  satis- 
fied, as  he  was  assured  by  Doyle  that  all  that  Green  would  have 
to  do  with  the  property  would  be  to  hold  and  manage  it,  and 
when  it  cleared  itself  it  would  go  to  Mi's.  Simpson  and  children. 
"  The  sheriffs  sale  took  place.  The  attorney  for  the  mort- 
gagee sent  his  assistant  to  the  sale  with  instructions  to  bid 
the  property  up  to  the  amount  of  the  principal,  interest,  taxes 
and  costs,  and  that  if  any  one  else  bid  more,  then  to  let  the 
property  go.  No  one  else  did  bid  more,  and  the  property  was 
bought  in  by  the  mortgagee  on  June  2,  1879.  After  the  sale, 
Doyle  told  Mr.  Johnson  that  he  would  be  willing  to  take  the 
property  and  to  pay  all  that  was  necessary  to  be  paid  down  to 
the  principal  of  the  mortgage,  and  that  he  would  take  the  title 
in  the  name  of  John  1.  Green.  Doyle  said  that  he  had  not  the 
money  himself,  that  the  estate  was  indebted  to  him,  and  that 
he  would  have  to  protect  himself  by  buying  the  property  and 
doing  the  best  he  could  do  with  it.  Mr.  Jarvis  Mason,  the 
trust  officer  of  the  trust  company,  the  holders  of  the  mortgage, 
took  the  deed  of  the  property  from  the  sheriff,  and  on  or  about 
June  19th,  1879,  Doyle  paid  to  the  mortgagee  the  sum  of 
$8,881.24,  being  the  amount  of  interest,  taxes,  expenses  and 
costs  above  the  principal  of  the  mortgage.  And  Mr.  Mason, 
representing  the  trust  company,  then  conveyed  the  property 
to  John  I.  Green,  who  gave  a  purchase-money  bond  and  mort- 
gage to  the  company  for  $40,000,  and  Green  held  the  title  only 
for  Doyle  and  gave  him  a  declaration  of  trust,  dated  June  19, 
1879,  to  that  effect,  which  has  not  been  recorded.  After  the 
sheriff^s  sale,  Doyle  called  on  Owens  for  advice  as  to  what 
course  to  take  to  establish  the  fact  that  Green  was  new  trustee, 
having  no  interest  as  owner  in  the  property.  Mr.  Owens  ad- 
vised a  declaration  of  trust  to  be  executed  by  Mr.  Green. 
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Doyle  then  consulted  Mr.  O'Byrne,  who  directed  such  a  dec- 
laration to  be  drawn.  Mr.  Owens  prepared  such  an  instru- 
ment in  favor  of  Mr.  Simpson  and  wife,  the  paper  was  given  to 
Mr.  Doyle,  and  counsel  advised  him  to  see  Mr.  Green  aud  have 
it  executed.  It  did  not  appear  that  the  instrument  was  ever 
executed.  Doyle  disavowed  any  ownership  in  the  building  to 
counsel  for  trust  estate. 

^^  The  original  cost  of  lot  at  Ninth  and  Arch  streets,  in  1868, 
with  buildings  of  no  value  thereon  which  were  subsequently 
torn  down,  was  $60,000.  That  its  value  and  that  of  the  new 
buildings  in  1879  was  $100,000,  aud  now  valued  at  $150,000. 
Doyle  did  not  make  any  effort  to  borrow  money  on  mortgage, 
which  he  might  have  done,  or  to  sell  some  of  the  remaining  real 
estate  and  apply  the  proceeds  to  save  the  Museum  property. 
No.  706  North  Sixteenth  street  afterwards  sold  at  sherifiTs  side 
for  $6,000  on  a  judgment  for  $4,806.  (See  C.  P.,  No.  2,  M.  T., 
'79,  No.  808,  complainant's  testimony,  page  39.)  The  amount 
of  interest  due  at  time  of  the  foreclosure  of  the  moi-tgage  of 
$40,000  was  $3,120,  and  only  a  part  of  which,  if  paid,  would 
have  prevented  the  sheriff's  sale. 

^^  Simpson  did  not  know  that  John  I.  Green  held  the  Museum 
property  under  a  declamtion  of  trust  for  Doyle,  until  he  read 
it  after  Green  had  produced  it  before  the  examiner,  during  the 
taking  of  testimony  in  this  cause.  A  final  account  was  filed 
March  6, 1885,  by  the  administrator  of  Doyle,  after  resistance, 
which  has  not  been  referred  to  an  auditor,  and  by  this  account 
no  rents  for  the  Museum  building  wei-e  accounted  for  after  the 
sheriff's  sale  of  said  premises,  although  same  had  been  rented. 

^^  On  November  8,  1884,  Simpson  and  wife  appointed  Mich- 
ael Mullen  substituted  trustee  for  them  in  place  of  Patrick 
Doyle,  deceased,  under  the  terms  of  deed  of  trust  of  March  6, 
1874." 

The  master  recommended  a  decree  of  conveyance  by  Green, 
and  charged  Doyle  with  rent  since  the  sheriff's  sale,  and  I'ef used 
to  allow  credits  for  commissions  paid  for  collecting  rent  Ex- 
ceptions were  filed  by  appellants,  which  were  dismissed,  and  a 
decree  entered  by  the  court,  in  an  opinion  by  Pbnnyfackbb,  J. 

Errors  assigned  were  (1)  in  holding  that  the  failure  to  com- 
municate to  the  cestui  que  trust  the  statement  of  mortgagee's 
counsel,  recited  above,  rendered  the  purchase  invalid ;  (S)  in 


Digitized  by  VLjOOQIC 


_1 


MULLEN  V.  DOYLE  ET  AL.,  AppellantB;  517 

1892i]  Assignments  of  Error— Opinion  of  the  Ck>iirt. 

entering  a  decree  on  gprounds  not  alleged  in  the  bill ;  (4)  in 
not  holding  that  plaintiff's  claim  was  barred  by  the  act  of 
April  22, 1866 ;  (7)  in  decreeing  a  conveyance ;  (8)  in  charg- 
ing Doyle  with  rents  received  since  the  sheriff's  sale,  and  refus- 
ing to  allow  him  credit  for  commissions  paid  real  estate  agent 
for  collecting  rents ;  and  (9)  in  not  dismissing  the  bill. 

Frank  P.  Prichard  and  Samuel  Q-u%titie  Thompson^  for 
appellants. 

Robert  H,  NeiUon  and  Geo.  Thicker  Bi^pham^  for  af^llee. 

Opinion  by  Mr.  Justice  Mitchell,  March  14, 1892. 

The  question  of  pleading  is  not  important  in  the  case,  be- 
cause, although  complainant  failed  to  prove  the  main  ground 
of  his  bill,  the  express  ag^*eement  and  the  purchase  with  the 
trust  funds,  as  averred  in  section  eight,  yet  he  set  out  as  a 
ground  of  relief  in  section  nine  the  legal  incapacity  of  Doyle 
to  deal  with  the  title  to  be  produced  by  the  sheriff's  sale,  be- 
cause he  was  tnistee.  So  far  as  respondents  were  concerned 
this  averment  of  the  bill  put  them  upon  notice  that  the  validity 
of  Doyle's  acquisition  of  this  title  while  he  was  trustee  would 
be  questioned,  and,  of  course,  that  the  burden  of  proof  would 
be  upon  them  to  sustain  a  purchase  which,  if  valid  at  all,  could 
only  be  so  under  some  exception  to  the  rule  that  a  trustee  shall 
not  have  an  advantage  to  himself  to  the  detiiment  of  the  trust 
estate. 

Whether  the  situation  which  led  to  the  sheriff's  sale  was  of  the 
trustee's  own  making,  or  whether  he  could  have  prevented  the 
sale,  are  questions  of  some  difiSculty,  upon  which  the  auditor 
of  the  first  account  and  the  master  in  the  present  suit  differed. 
It  is  not  necessary  for  us  to  consider  which  is  right,  nor  how 
far  the  first  finding  may  be  conclusive  upon  the  second.  Con- 
ceding both  points  to  be  decided  in  appellant's  favor,  and  that, 
up  to  the  point  of  the  sale,  Doyle,  as  trustee,  was  within  the 
exception  recognized  in  Fisk  v.  Sarber,  6  W.  &  S.  18,  there 
still  remain  the  circumstances  of  the  sale  itself,  and  Doyle's 
subsequent  conduct  in  regard  to  the  title.  Though  there  was 
no  express  agreement  to  purchase  for  the  trust,  there  is  evi- 
dence satisfactory  to  the  master  and  the  court  below  that  Simp- 
soji  believed  such  was  to  be  the  case,  and  that  the  conduct  of 
Doyle  aided  in  producing  that  belief.     The  master  finds  ex- 
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pressly  that  Simpson  was  told  by  O'Bjme  in  Doyle's  presence 
that  Green  would  take  the  title  as  trustee,  that  a  declaration 
of  trust  by  Green  in  favor  of  Simpson's  wife  and  family  was 
prepared  by  counsel,  and  Simpson  supposed  it  was  executed, 
that  the  declaration  of  trust  for  Doyle  was  not  put  on  record, 
that  Simpson  did  not  know  of  it  until  it  was  produced  before 
the  examiner  in  this  suit,  and  that  the  first  adverse  act  of 
Doyle  to  put  Simpson  upon  notice  and  inquiry  was  the  failure 
to  include  the  rents  of  the  property  in  the  account  filed  in  1885. 
But  aside  from,  and  in  addition  to  all  this,  the  undisputed  fact 
is  that  Doyle  did  not  communicate  to  his  cestui  que  trust  the 
terms  upon  which  the  property  could  be  regained  after  the 
sale.  While  it  is  clear  that  no  agreement  was  made  by  the 
counsel  for  the  mortgagee,  it  is  equally  clear  that  he  expressed 
a  belief  as  to  his  client's  willingness  to  make  certain  terms 
which  proved  to  be  correct,  and  was  subsequently  carried  out 
by  his  client.  This  option,  prospect,  opportunity,  whatever  it 
may  be  called,  however  far  short  of  an  agreement,  was  still  an 
advantage  to  which  the  cestui  que  trust  was  entitled.  It  prac- 
tically gave  the  party  who  knew  of  it  a  chance  to  become  the 
purchaser  on  a  credit  of  forty  thousand  dolhirs  to  be  left  in 
mortgage  on  the  property,  and  on  a  cash  outlay  of  only  eight 
or  nine  thousand,  while  outside  bidders  were,  so  far  as  tiiey 
knew,  required  to  purchase  for  cash  in  full.  Of  this  chance 
Doyle  took  advantage.  It  may  be  that  even  with  knowledge 
of  it  Simpson  could  not  have  profited  by  it.  But,  according 
to  the  master's  report,  there  was  still  some  other  trust  property 
which  might  possibly  have  been  sold  or  mortgaged  for  enough 
to  save  this,  or  in  other  ways  he  might  have  raised  the  money 
necessary.  Whether  he  could  or  not  is  unimportant,  he  was 
entitled  to  an  opportunity  to  try.  The  withholding  of  such 
opportunity  was  a  failure  of  his  full  duty  as  trustee,  that,  irre- 
spective of  intent  and  of  any  actual  fraud,  prevented  Doyle 
from  acquiring  the  title  for  himself  as  against  his  cestui  que 
trust. 

The  question  of  the  statute  of  limitations  does  not  arise. 
Under  the  circumstances  found  by  the  master,  already  quoted, 
the  statute  did  not  begin  to  run  until  the  filing  of  the  account 
in  March,  1885. 

Decrees  affirmed  at  cost  of  appellants. 
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Terry  v.  Wenderoth  et.  al.,  Appellants. 

PracUce  (C.  P,)—8%atemenL 

The  blending  of  a  count  upon  a  warranty  with  the  statement  of  a  dif- 
ferent cause  of  action  upon  which  the  plaintiff  relies  is  not  to  l)e  com- 
mended. 

AJUdavlt  ofd^cnce  lato — Surplusfige. 

An  affidavit  of  defence  traversing  averments  in  the  statement  not  of  the 
essence  of  the  undenied  cause  of  action  will  not  prevent  judgment;  such 
averments  may  be  treated  as  surplusage. 

Proctiae  (Supreme  Court)^Act  qf  May  20, 1891. 

Under  the  act  of  May  20,  1891,  the  Supreme  Court  may  modify  the 
judgment  without  a  return  of  the  record. 

Warranty^Sale  cf  horse— Affidavit  qf  drfence. 

Plaintiff  aveiTed  in  his  ^|aten^ent  tliat  he  purchased  a  horse  from  de- 
fendants ;  that  immediately  thereafter  he  exhibited  to  defendants  a  veterK- 
nary  surgeon^s  ceitificate  that  the  horse  was  unsound ;  that  the  defendants 
refused  to  rescind  the  contract,  and  return  the  purchase  money;  that 
plaintiff  ordered  the  horse  to  be  sold  at  auction,  but  that  before  such  sa!e 
could  be  made  defendants  proposed  that  a  veterinarian  should  examine  the 
horse,  and  if  he  should  pronounce  it  sound  that  plaintiff  should  retain  it» 
and  that  defendants  should  pay  one  half  of  the  expense  of  tlie  examin-  • 
adon ;  that  the  veterinarian  pronounced  the  horse  a  **  roarer;  ^*  that  four 
days  thereafter  the  defendants  sent  for  the  horse  and  still  retained  him. 
None  of  these  averments  were  denied  by  the  affidavit  of  defence.  Meld^ 
that  the  conduct  of  the  defendants  in  sending  for  and  retaining  the  horse 
was  not  consistent  with  any  other  theory  than  that  of  a  compliance,  pro 
tanto,  with  plaintiff's  demand  for  a  rescission  of  the  contract,  and  that  de- 
fendants were  liable  for  the  purchase  money  and  one  lialf  of  the  expenses. 

Argued  Jan.  20, 1892.  Appeal,  No.  8,  July  T.,  1891,  by  de- 
fendaiits,  John  A.  Wenc\eroth,  Joseph  H.  Mundy  and  Henry 
C.  Johnson,  auctioneers,  and  Philadelphia  Tattersall  and  John 
Reamer,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  March  T., 
1891,  No.  58^,  in  favor  of  plaintiff,  Henry  C.  Terry,  upon  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Before  Paxson,  C.  J.,  Stbbrbtt,  Gbeen.  Williams  and  Mc- 
COLLtJM,  J  J. 

Assumpsit  upon  a  warranty  of  a  horse. 

The  material  averments  of  the  statement  are  set  forth  in  the 
opinion  of  the  Supreme  Court. 

Joseph  A.  Wenderoth  filed  an  affidavit  of  defence  which  was 
in  part  as  follows : 
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^^  I  aver  that,  prior  to  the  sale  of  such  horse  to  plaintiff,  it 
was  agreed,  and  the  fact  was  announced  at  the  sale  prior  to  the 
same  being  made,  that  the  horse  was  warranted  sound,  subject 
to  a  veterinary  examination;  that  if,  after  the  hoi'se  was 
knocked  down  to  the  bidder,  it  should  be  found  by  the  veter- 
inary examination  that  he  was  not  sound,  the  sale  should  be 
considered  canceled,  and  the  purchaser  should  not  be  obliged 
to  take,  but  that  if  it  was  found,  upon  an  examination  by  the 
veterinary  to  be  chosen  by  the  purchaser  that  the  horse  was 
sound,  it  should  be  the  duty  of  the  purchaser  forthwith  to  pay 
for  the  horse,  and  that  the  warranty  after  such  payment  of  the 
price  was  to  be  at  an  end  and  no  longer  binding.  In  other 
words,  the  only  warranty  ever  given  to  the  plaintiff  by  any  of 
the  defendants  was  to  the  effect  that  he  should  be  permitted 
to  have  the  horse  promptly  examined  by  a  veterinary  to  be 
chosen  by  him,  that  he  should  be  obliged  to  pay  if  such  veter- 
inary should  pronounce  the  horse  sound,  and  that  he  should 
not  be  obliged  to  pay,  but  that  the  sale  should  be  off  if  such 
veterinary  so  selected  should  pronounce  the  horse  to  be  un- 
sound. I  deny  that  any  warranty  was  ever  given,  or  that  any 
representations  were  ever  made  to  the  effect  that  the  horse  was 
sound,  and  that  if  after  payment  for  him  he  should  be  found 
to  be  unsound,  the  money  paid  should  be  refunded.  I  aver 
that  there  was  no  right  under  the  wan*anty  given  and  the  bar- 
gain made  on  the  part  of  the  purchaser  to  demand  any  further 
examination  after  the  horse  had  once  been  pronounced  sound. 

^^  I  aver  that  after  the  sale  of  the  horse  to  the  plaintiff  the 
plaintiff  selected  Dr.  Gadsden  as  the  veterinary  to  make  an  ex- 
amination of  the  horse ;  that  said  Dr.  Gadsden  did  make  an 
examination  of  the  horse ;  that  he  was  afforded  every  facility 
to  make  such  examination  fully  and  properly ;  that  nothing 
was  concealed  or  disguised  as  to  the  condition  of  the  horse ; 
that  after  such  examination  had  been  made  by  Dr.  Gudsden 
he  pronounced  the  hoi-se  unqualifiedly  to  be  sound ;  and  that 
upon  the  faith  of  such  certificate  the  plaintiff  paid  the  purchase 
money  of  the  hoi-se ;  I  aver  that  after  said  certificate,  and  after 
said  payment,  no  warranty  of  any  sort  or  kind  as  to  the  soond- 
nt*ss  of  the  horse  continued,  and  that  there  Mras  no  right  of  any 
sort  or  kind  on  the  part  of  the  plaintiff  to  demand  a  return  of 
his  money,  no  matter  what  the  real  condition  as  to  the  sound- 
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ness  of  the  horse  could  be,  or  might  prove  to  be,  or  might  be 
certified  to  be. 

"  I  deny  that  the  plaintiff  relied  upon  any  other  warranty  or 
representation  than  those  which  I  have  set  forth.  I  aver  that 
be  paid  the  price  of  the  horse,  in  reliance  upon  the  report  of 
the  veterinary,  Dr.  Gudsden,  chosen  by  him,  to  the  effect  that 
the  horse  was  sound,  and  that  it  was  his  duty,  under  the  terms 
of  sale  of  said  horse,  to  make  such  payment  after  such  report 
had  been  made. 

^^  I  aver  that  an  opportunity  for  the  examination  of  the  horse's 
wind  was  given  to  Dr.  Gradsden,  and  that  he  availed  himself 
of  it  by  having  the  horse  tried  in  that  respect  before  he  made 
his  report.  I  do  not  believe  that  the  horse  has  *'  broken  wind,' 
or  that  he  is  a  *  roai-er.' " 

The  court  made  absolute  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence. 

Error  assigned  was  the  entry  of  judgment. 

John  G,  Johnson^  Frank  P.  Prichard  with  him,  for  appel- 
lants.— The  plaintiff  was  not  entitled  to  judgment  upon  his 
own  statement.  He  has  brought  an  action  of  assumpsit  against 
a  firm,  a  corporation  and  an  individual,  on  separate  state- 
ments of  warranty,  without  alleging  any  joint  contmctual  lia- 
bility. 

The  affidavit  denies  that  there  was  any  warranty,  and  thus 
a  question  of  fact  is  raised,  which  only  a  jury  can  pass  on : 
Church  V.  Jones,  132  Pa.  462. 

Charles  F.  Warwick^  Edward  2>.  Wadsworth  and  Owen  B. 
Jenkins  with  him,  for  appellee. — Although  defendants  denied 
the  warranty,  they  did  not  deny  the  agreement  plaintiff  alleged 
was  made  between  them  to  send  the  horse  to  Dr.  Huidekoper 
for  examination,  or  that,  after  he  was  certified  to  be  unsound, 
defendants  sent  for  him  and  have  since  had  him  in  their  pos*^ 
session.  These  undeuied  averments  disclose  a  good  cause  of 
action,  at  least  for  the  purchase  money.  They  cannot  keep 
^^  both  the  penny  and  the  cake." 

Under  provisions  of  act  of  May  20, 1891,  §  %  the  Supreme 
Court  has  power  to  enter  or  modify  the  judgment  without 
a  return  of  the  record. 
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Opinion  by  Mb.  Justice  Heydbigk,  March  14, 1892. 

The  plaintiff  avers  in  his  statement  that  he  purchased  a 
horse  from  the  defendants,  paying  therefor  the  sum  of  five 
hundred  and  twenty-five  dollars ;  that  he  immediately  after- 
wards exhibited  to  defendants  a  veterinary  surgeon's  certifi- 
cate that  the  horse  was  unsound ;  that  in  consequence  of  such 
unsoundness  he  demanded  a  rescission  of  the  contract  and  re- 
turn of  the  price  paid  for  him,  which  was  refused  by  the  de- 
fendants ;  that  thereupon  he  ordered  the  horse  to  be  sold  at 
auction  for  account  of  whom  it  might  concern,  of  which  be 
gave  notice  to  the  defendants ;  that,  before  such  sale  could  be 
made,  the  defendants  proposed  to  him  that  he  should  with- 
draw the  horse  from  sale,  and  ^^  that  Dr.  Rush  Shippen  Huide- 
koper,  an  eminent  veterinarian,  should  take  the  hoi-se  into  his 
charge  at  his  private  stable  or  hospital,  and  thoroughly  test 
him,"  and  "  that  if  said  tests  showed  the  horse  not  a  '  roarer ' 
he  should  be  retained  by  the  plaintiff  as  his  own,  and  that  de- 
fendants would  agree  to  pay  one  half  of  the  expense  of  plac- 
ing said  hoi'se  at  the  said  hospital,  and  the  tests  thereafter  to 
follow  by  said  Huidekoper ; "  that  Dr.  Huidekoper  upon  mak- 
ing the  tests  pronounced  the  horae  a  "  roarer,"  of  which  notice 
was  given  to  the  defendants,  and  that  four  days  thereafter  the 
defendants  sent  for  the  horse  and  took  him  away  from  the 
hospital  and  still  have  him ;  none  of  which  averments  were 
denied  by  the  affidavit  of  defence.  The  conduct  of  the  defend- 
ants in  sending  for  and  retaining  the  hoi'se  under  the  cii*cum- 
stances  detailed,  is  not  consistent  with  any  other  theory  than 
that  of  a  compliance,  pro  tanto,  with  the  plaintiff's  demand 
for  a  rescission  of  the  contract,  and  when,  in  compliance  with 
that  demand,  the  defendants  took  the  horse  back,  they  became 
liable  to  refund  the  price  paid  for  him,  and  the  further  sums 
agieed  to  be  paid  on  account  of  the  expense  of  the  tests  made 
by  Dr.  Huidekoper. 

It  is  immaterial  that  other  averments  not  of  the  essenoe  of 
the  un  denied  cause  of  action  were  traversed  with  great  em- 
phasis; such  averments  maybe  treated  as  surplusage.  But 
the  blending  of  a  count  upon  a  waiTanty  with  the  statement  of 
the  real  cause  of  action  is  not  to  be  commended.  The  plaintiff 
was  not  entitled  to  recover  for  the  keep  of  the  horse,  or  for 
the  examination  made  by  Dr.  Gadsden.     The  several  sums 
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charged  on  these  acoounts,  and  one  half  of  Dr.  Huidekoper's 
bill  must  be  stricken  out,  leaving  the  judgment  to  stand  for 
five  hundred  and  forty-five  dollars.  As  so  modified  the  judg- 
ment is  aflSrmed. 


Stewart)  Appellant,  v.  Parnell.  ^^^  b28 

104    480 

Contract — Oambling  tranaaction — Stocks. 

A  purchase  and  sale  of  Btocks,  although  upoji  speculation,  is  not  a  gam- 
bling transaction,  if  the  stocks  are  delivered. 

EquUy—Monelf  loH  in  9tock  gambling, 

A  court  of  equity  will  not  lend  its  aid  to  a  party  sui  juris  to  recover  the 
money  he  has  invested  and  lost  in  stock  gambling :  Rucliizky  v.  De  Haven, 
97  Pa.  202,  distinguished. 

PrindpcU  and  agent — Estoppel — Stock  speculation. 

On  a  bill  in  equity  for  an  account,  it  appeared  that  the  plaintiffs  intes- 
tate deposited  a  sum  of  money  with  the  defendant,  her  agent,  to  be  devot- 
ed at  the  agent*s  discretion  to  speculation  in  stocks  for  the  benefit  and  at 
the  risk  of  the  owner.  The  agent  applied  the  money  in  the  way  intended, 
in  the  utmost  good  faith,  but  the  speculations  were  unsuccessful  and  the 
money  was  lost.  The  agent  did  not  conununicate  to  her  principal  the 
facts  of  the  loss,  but  sought  to  retrieve  it  by  using  her  own  money  in  other 
speculations  for  that  purpose.  Remittances  to  a  large  amount  were  sent 
to  the  principal,  who  was  allowed  to  regard  them  as  proceeds  of  invest- 
ments of  the  agent  with  the  money  intrusted  to  her.  Held,  that  the  con- 
duct of  the  agent  did  not  estop  her  from  showing  the  truth  as  to  the 
condition  of  her  account  with  the  principal.  The  position  of  the  principal 
was  in  no  ways  prejudiced  by  the  agent^s  conduct. 

Argued  April  1, 1891.  Appeal,  No.  148,  Jan.  T.,  1891,  by 
plaintiff,  Edward  L.  Stewart,  administrator  of  Charlotte  Smith, 
deceased,  from  decree  of  C.  P.  No.  8,  Pliila.  Co.,  March  T., 
1888,  No.  717,  in  favor  of  Delia  T.  S.  Parnell,  dismissing  ex- 
ceptions to  a  master's  report.  Before  Stebbbtt,  Gbebn,  Wil- 
liams, McCoLLUM  and  MiTCEmLL,  JJ. 

Bill  in  equity  for  an  account. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court  The 
case  was  referred  to  Thomas  J.  Worrell,  £^q.,  as  master,  who 
recommended  that  the  bill  should  be  dismissed.  Exceptions  to 
the  master's  report  were  overruled,  and  a  decree  entered  dis- 
missing the  bill. 


Digitized  by  VjOOQ IC 


524  STEWART,  Appellant,  «.  PARNELL. 

AssignmenU  of  Error—Opinion  of  the  Coort.  [147  FUl 

Brrors  assigned  were  the  decree  of  the  oonrt  and  the  dis- 
missal of  exceptions. 

Joseph  ffopkinson,  Preston  K.  Erdman  and  Richard  O,  Dale 
with  him,  for  appellant. — The  defendant's  conduct  estopped 
her  from  setting  up  the  defence  presented  before  the  master: 
Bigelow  on  Estoppel,  p.  689 ;  Knights  v.  Wiffen,  L.  R.  5  Q.  B. 
660 ;  Leather  Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96 ; 
Broom's  Legal  Maxims,  169 ;  Cave  v.  Mills,  7  H.  &  N.  918 ; 
Bassett  y.  Holbrook,  24  Conn.  458 ;  Cocks  v.  Masterman,  9  Bai'n. 
&  Cress.  902 ;  Ins.  Co.  v.  Ins.  Co.,  97  Pa.  1 ;  Harris  v.  Truman, 
L.  J.  51  Q.  B.  838. 

The  transaction  contemplated  by  the  parties  was  stock  gam- 
bling: Dickson  v.  Thomas,  97  Pa.  278;  North  v.  PhiUips,  89 
Pa.  250 ;  Gheen  v.  Johnson,  90  Pa.  44 ;  Ruchizky  v.  De  Haven, 
97  Pa.  202. 

Charles  Chauncey^  L  Tyson  Morris^  and  Geo,  Tucker  Bispham 
with  him,  for  appellee. — Mrs.  Parnell  is  not  estopped  from 
showing  the  loss  of  the  money,  because  nothing  she  said  or  did 
injured  Miss  Smith,  or  induced  any  change  in  her  position,  or  led 
her  to  refrain  from  any  action :  Commonwealth  v.  Moltz,  10 
Pa.  527 ;  Patterson  v.  Lytic,  11  Pa.  53  ;  Gould  v.  Ins.  Co.,  134 
Pa.  570;  Weaver  v.  Lynch,  25  Pa.  449. 

The  transactions  in  which  the  money  was  lost  were  bona  fide 
sales  and  purchases  and  not  gfamUing :  Smith  v.  Bouvier,  70 
Pa.  825 ;  Maxton  v.  Gheen,  75  Pa.  166 ;  Esser  v.  Linderman, 
71  Pa.  76. 

Even  if  these  tmnsactions  had  been  gambling  ones,  the  con- 
tract being  executed  and  the  parties  sui  juris,  this  oourt  would 
not  interfere :  Speise  v.  McCoy,  6  W.  &  S.  485 ;  Frick  v. 
Hammond,  2  Clark  (Pa.)  156. 

Opinion  by  Mr.  Justice  McCollum,  March  21, 1892. 

It  is  conceded  that  the  answer  is  responsive  and  must  be 
accepted  as  verity  unless  it  is  successfully  controverted  by  the 
evidence.  The  learned  master  has  found,  with  the  approval  of 
the. court  below,  that  the  proofis  are  in  harmony  with  and  cor- 
roborative of  the  answer,  and  we  are  not  convinced  that  this 
finding  is  unwan-anted.  The  facts  so  ascertained  are  tjiat  in 
July,  1876,  Charlotte  Smith,  the  decedent,  deposited  with  Delia 
T.  S.  Parnell,  the  appellee,  $4,588,  to  be  devoted  in  her  disore- 
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tion  to  dpeculations  in  stocks,  and  other  secaidties  for  the  bene- 
fit and  at  the  risk  of  the  owner.  The  money  so  intrusted  to 
the  appellee  was  applied  by  her  in  conformity  with  the  under- 
standing between  the  parties,  and  in  the  utmost  good  faith,  but 
the  speculations  were  unsuccessful  and  the  money  was  lost  in 
them.  The  appellee  did  not  communicate  to  Miss  Smith  the 
fact  of  this  loss,  but  sought  to  retrieve  it  by  using  her  own 
money  in  other  speculations  for  that  purpose.  After  the  loss, 
remittances  aggregating  over  $8,000  wei*e  made  by  her  to  Miss 
Smith,  who  was  allowed  to  regard  them  as  proceeds  of  invest- 
ments made  by  Mi-s.  Pamell  with  the  money  intrusted  to  her. 
The  purpose  in  withholding  from  Miss  Smith  the  knowledge 
of  her  loss  was  twofold,  and  is  fully  disclosed  in  the  answer. 
It  appears  that  she  was  in  delicate  health,  and  consequently 
unfitted  to  receive  such  information,  and  that  Mi*s.  Parnell  en- 
tertained the  hope  of  repairing  the  loss  by  using  her  own  money 
as  above  stated.  It  may  be  doubted  whether  her  action  in  the 
premises  was  judicious,  but  it  is  clear  that  the  motives  which 
prompted  it  were  generous  and  honorable.  It  is  obvious  that 
it  is  necessary  to  a  just  comprehension  of  the  transaction  under 
investigation  that  it  should  be  viewed  in  the  light  of  the  cor- 
respondence between  the  parties  to  it  and  of  their  intimate  and 
friendly  relations.  That  Miss  Smith  had  entire  confidence  in 
the  appellee,  and  that  it  was  justified  by  her  fidelity  to  the  in- 
terests committed  to  her  care,  cannot  be  doubted.  While  her 
e£fort8  in  the  stock  market  were  not  rewarded  by  the  success 
which  was  anticipated,  there  was  no  taiut  of  selfishness  or  bad 
faith  in  them.  The  most  that  can  be  said  of  the  losses  whicli 
followed  them  is  that  they  were  the  result  of  erroneous  judg- 
ment, and  included  her  own  money  with  that  which  was  in- 
trusted to  her.  For  a  loss  thus  occasioned  she  was  neither 
legally  nor  morally  bound  to  compensate  Miss  Smith,  or  her 
estate,  because  she  used  the  money  under  the  instructions  with 
which  she  received  it,  and  in  the  honest  exercise  of  the  discre- 
tion allowed  her  by  the  agreement  of  the  parties.  It  is  not 
seriously  contended  that  there  was  any  violation  of  instructions 
or  abuse  of  discretion  by  the  appellee  in  the  use  of  the  money 
intrusted  to  her,  or  that  she  is  liable  by  reason  of  its  loss,  but 
it  is  insisted  that  her  silence  respecting  it,  and  her  remittances, 
together  with  the  representations  which  accompanied  them, 
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estop  her  from  showing  the  loss  in  answer  to  the  appellant's 
demand.  In  other  words,  the  strength  of  his  claim  lies  in  the 
suppression  of  the  truth  concerning  the  transaction  on  which 
it  is  founded.  It  is  of  the  etoence  of  an  e^ftoppel  in  pais  that 
the  party  alleging  it  "  must  have  been  induced  to  act  upon  the 
representation  or  concealment,"  and  ^^his  action  must  have 
been  of  a  character  to  result  in  substantial  prejudice  were  he 
not  permitted  to  rely  on  the  estoppel : "  Am.  and  Eng.  Ency. 
of  Law,  vol.  7,  page  18,  and  cases  cited.  And  this  action  must 
be  aflBrmatively  shown ;  Commonwealth  v.  Moltz,  10  Pa.  627 ; 
Wright's  Ap.,  99  Pa.  425. 

An  essential  ingredient  of  an  estoppel  is  wholly  wanting  in 
the  present  case.  There  is  not  even  a  scintilla  of  evidence 
that  Miss  Smith's  condition  was  injuriously  affected  in  the 
slightest  degree  by  the  matters  claimed  as  the  basis  of  an  es- 
toppel. Certainly  she  was  not  prejudiced  by  the  remittances, 
and  the  knowledge  that  her  money  was  lost  would  not  have 
enabled  her  to  I'ccover  it.  As  was  said  by  Chief  Justice  Meb- 
CUR,  in  Zell's  Ap.,  108  Pa.  846 :  "  Prompt  disclosure  would 
not  have  availed  her.  She  could  not  have  acquired  anything 
thereafter,  and  she  released  nothing."  There  is  no  substantial 
merit  in  the  suggestion  that  the  transfer  of  the  Smith  account 
with  Emmet,  Couillard  &  Co.,  to  the  account  of  Fanny  Parnell, 
was  a  technical  departure  from  instructions,  because  it  was 
accompanied  by  a  like  transfer  of  the  appellee's  account  with 
the  same  firm  for  more  than  double  the  amount,  and  she  was 
expressly  authorized  to  do  with  the  Smith  money  as  with  her 
own.  But  we  need  not  consider  this  subject  further,  as  it  is 
conclusively  shown  by  the  learned  master  that  payments  were 
made  by  the  appellee,  after  the  money  intrusted  to  her  was 
lost,  in  excess  of  the  amount  so  transferred,  with  interest 
thereon.  In  answer  to  the  claim  that  the  transactions  were  of 
a  gambling  nature,  we  have  the  finding  of  the  master,  and  the 
admission  of  the  counsel  for  the  appellant,  in  their  printed 
argument,  that  the  stocks  and  secuiities,  which  were  the  sub- 
ject of  the  speculations,  were  actually  delivered.  The  master 
says:  " The  transactions  were  real,  and  not  fictitious,"  and  his 
finding  in  this  respect  is  as  conclusive  as  the  verdict  of  the  jury 
on  a  like  point  in  Smith  v.  Bouvier,  70  Pa.  826,  in  which  it 
was  decided  that  a  purchase  and  sale  of  stocks,  although  upon 
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speculation,  is  not  a  gambling  transaction,  if  the  stocks  are  de- 
livered.  If  it  be  assunlied  that  the  ap^llant*s  contention  as  to 
the  nature  of  the  speculations  is  correct,  we  do  not  see  what 
he  is  to  gain  by  it,  in  view  of  the  fact  that  Miss  Smith  autiior- 
ized  them.  We  agree  with  the  learned  master,  that  a  court  of 
equity  will  not  lend  it&  aid  to  a  party  siii  juris  to  recover  the 
money  he  has  invested  and  lost  in  stock  gambling.  It  is  true,  that 
in  Ruchizky  v.  De  Haven,  97  Pa.  202,  an  action  for  the  recov- 
ery of  money  so  lost  was  sustained,  but  distinctly  on  the  ground 
that  the  plaintiff  was  a  minor,  this  court,  in  an  opinion  deliv- 
ered by  Chief  Justice  Gordon,  saying:  "  If  the  parties  had  been 
sui  juris,  the  contract  having  been  fully  executed,  we  would 
not  interfere  to  help  either  party.  But  such  is  not  the  case ; 
for,  as  we  have  said,  Ruchizky  was  a  minor,  and  hence  was  en- 
titled to  legal  protection  and  guardianship." 

Decree  afiGrmed,  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 


Janes's  Estate.     McDonald's  Appeal. 

Evidence — lUegitimates — Noriraccess — Husband  and  wife. 
While  a  husband  and  wife  are  incompetent  witnesses  to  prove  the  fact 
of  non-access  while  they  lived  together,  they  are  competent  to  testify  in 
oases  between  third  parties  as  to  the  time  of  their  own  marriage,  the  time 
of  a  child^s  biith,  and  any  other  independent  facts  affecting  the  question 
of  legitimacy. 

Presumption — Putative  father. 

There  is  no  presumption  that  the  man  who  marries  the  mother  of  a  bas- 
tard child  is  the  father  of  it. 

Argued  Apiil  20, 1891.  Appeal,  No.  296,  Jan.  T.,  1891,  by 
Daniel  McDonald  et  al.,  from  decree  of  O.  C.  Clearfield  Co., 
distributing  estate  of  Mary  Janes,  deceased.  Before  Paxson, 
C.  J.,  Stbebbtt,  Williams,  McCollum  and  Mitchell,  JJ. 

Audit  of  account  of  S.  H.  Witherow,  administrator  of  Mary 
Janes,  deceased. 

Ebebs,  J.,  filed  the  following  opinion : 

♦•  The  fund  in  court  for  distribution  at  this  time  goes  to  the 
heirs  at  law  of  John  McDonald,  who  was  a  brother  of  Mary 
Janes,  deceased.     [The  testimony  filed  in  the  estate  shows  that 
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John  McDonald  died,  leaving  to  survive  him  four  children, 
namely,  Janet  McDonald,  Daniel  McDonald,  Marion  McDon- 
ald and  Bruce  McDonald.]  The  evidence  discloses  that  Janet 
married  William  Bain ;  that  she  and  her  husband  are  dead,  and 
that  they  left  children  to  survive  them.  Under  the  disclosure 
made  by  the  testimony  it  was  deemed  but  just  and  right  that 
further  effort  should  be  made  by  the  court  to  ascertain  how 
many  of  these  children  were  living,  if  any,  so  that  their  moth- 
er's share  of  the  fund  might  be  distributed  to  them.  Some 
effort  was  made  in  this  direction  after  the  distribution  made 
under  the  order  filed  April  18,  1889,  but  no  report  or  return 
was  ever  made  to  the  court  in  relation  thereto.  It  is  highly 
probable  tliat  some  of  these  children  are  living,  or  if  dead  have 
left  heirs  to  survive  them,  who  are  entitled  to  their  mother's  or 
grandmother's  share  of  the  fund,  which  is  the  one  fourth  of  the 
amount  yet  in  court.  But  the  court  has  done  all  it  could  to 
discover  these  facts  and  can  go  no  farther. 

"  [The  other  question  raised  in  the  matter  of  distribution  is 
the  right  of  Bruce  McDonald  to  receive  the  one  fourth  part  of 
the  moneys  distributable  to  the  heire  of  John  McDonald.  His 
legitimacy  is  brought  in  question.  That  he  was  recognized  as 
a  child  by  John  McDonald  cannot  be  doubted  after  a  perusal 
of  the  testimony.]  [2]  [His  brothers  and  sisters  are  not  com- 
petent witnesses  under  either  the  Scotch  or  English  law  to 
question  the  legitimacy  or  to  prove  it.  The  only  testimony 
was  that  of  his  mother,  a  woman  who,  under  the  facts  before  us, 
was  at  the  time  of  her  testimony  over  96  years  of  age.  Her 
testimony,  if  it  is  taken  as  true  and  can  be  considered,  would 
show  that  he  is  illegitimate,  but  we  are  advised  and  believe  it  to 
be  the  law  that  a  father  cannot  testify  so  as  to  make  illegitimate 
his  child,  and  if  this  is  the  law  in  England  and  Scotland  we  do 
not  think  a  mother  should  be  permitted  to  do  so  either.]  [8] 

"  [It  is  proper  to  say  that  through  information  gfiven  by  reputa- 
ble counsel,  representing  the  widow  of  Bruce  McDonald,  name- 
ly, Robert  J.  Porter,  Solicitor,  Belfast,  to  Henry  F.  Walton,  of 
Philadelphia,  under  date  of  24th  May,  1889,  and  through  Mr. 
Walton  to  S.  V.  V.  Wilson,  Esq.,  of  this  court,  the  court  di- 
rected a  commission  to  be  filed  to  show  the  facts,  whether  true 
or  not,  as  to  the  mental  condition  of  this  aged  woman,  who  is 
the  only  witness  called  to  testify  as  to  the  illegitimacy  of  Bruce 
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McDonald  and  thereby  bastardize  her  own  issue.  Whether  or 
not  a  commission  for  the  purpose  did  j^ssue  the  record  does  not 
show,]  [4]  but  a  commission  for  some  purpose  issued  in  Jan- 
uary or  February,  1890,  to  George  W.  Savage,  U.  S.  Consul 
at  Belfast  or  Glasgow,  but  no  testimony  was  taken  thereunder, 
because  of  the  absence  of  the  commissioner  at  that  time  in  the 
United  States.  In  order  to  show  the  reasonableness  of  the 
grounds  upon  which  the  court  ordered  these  commissions  to 
issue,  both  as  to  the  mental  and  testifying  capacity  of  the  prin- 
cipal witness  on  the  question  of  the  legitimacy  of  Bruce  Mc- 
Donald, and  also  as  to  the  existence  of  heii's  entitled  to  take 
the  interest  of  Janet  McDonald,  we  refer  to  the  testimony  of 
.  record  and  the  letters  hereto  attached. 

["  The  presumption  of  law  is  in  favor  of  the  legitimacy  of 
the  claimant,  Bruce  McDonald,  and  has  not  been  overcome  by 
competent  testimony,  and  I  award  to  his  widow  and  children 
the  one  fourth  part  of  the  moneys  that  descends  to  the  heirs  of 
John  McDonald.'']  [6] 

"  Whatever  of  delay  there  may  seem  to  have  been  in  this 
case  arises  from  the  questions  above  stated  and  the  desire  to 
place  the  money  to  those  justly,  legally  and  equitably  entitled 
thereto. 

[**It  is  therefore  adjudged,  ordered  and  decreed  that  the  one 
fourth  part  of  all  the  moneys  yet  in  court  for  distribution,  in- 
cluding those  covered  by  the  order  of  August  30, 1889,  be  paid 
to  the  representatives  of  Bruce  McDonald  upon  proper  power 
of  attorney  being  filed,  and  that  the  remaining  three  fourths  be 
paid  to  the  representatives  of  Daniel  McDonald  and  Marion 
McDonald  and  Janet  Bain,  nee  McDonald,  upon  proper  power 
of  attorney  being  filed."  ]  [6] 

Errors  assigned  were  (1-6)  the  portions  of  the  opinion  as 
above. 

Thomas  H.  Murray^  A.  A.  Adams  and  Cyrus  Gordon  with 
him,  for  appellee,  cited  Reeve's  Domestic  Relations,  272 ;  Starkie 
on  Evidence,  part  4,  224 :  Cook  v.  Lloyd,  Ped.  Ev.  Ap.  38 ; 
Meurer  v.  Meurer,  119  Pa.  116 ;  Hemmenway  v.  Towner,  1 
Allen,  209 ;  Phillips  v.  Allen,  2  Allen,  463 ;  Dennison  v.  Page, 
29  Pa.  420 ;  Tioga  Co.  v.  South  Creek  Twp.,  76  Pa.  488 ; 
Vol.  oxLvn — 34 
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Smith  V.  Derr's  Admr.,  34  Pa- 126 ;  McGunnigle  v.  McKee,  77 
Pa.  81 ;  Killam  v.  Killi^,  39  Pa.  120. 

S.  V.  Wilson  and  </.  B,  McEnally^  for  appellee,  presented  no 
paper  book  and  wei-e  not  heard  by  the  court. 

Opinion  by  Mr.  Justice  McCollum,  March  21, 1892. 

The  single  question  presented  by  this  appeal  is  whether  Bruce 
McDonald,  to  whose  widow  and  children  a  portion  of  the  fund 
for  distribution  was  awarded,  was  the  legitimate  son  of  John 
McDonald,  who  was  a  brother  of  the  decedent.  It  is  a  ques- 
tion of  fact  to  be  answered  on  the  evidence.  It  was  conceded 
by  the  learned  judge  of  the  court  below  that  a  negative  answer 
must  be  returned  if  the  deposition  of  the  mother  can  be  con- . 
sidered  in  solving  it.  He  thought,  however,  that  this  depo- 
sition was  incompetent,  and  he  refused  to  allow  it  any  influence 
in  the  decision  of  the  question,  on  the  ground  that  a  mother 
cannot,  by  her  own  evidence,  bastardize  her  issue.  A  presump- 
tion of  legfitimacy  attaches  to  birth  in  wedlock,  and  it  cannot 
be  rebutted  by  the  testimony  of  the  mother  or  of  her  husband. 
It  may  be  overcome  by  proof  of  non-access  of  the  husband,  but 
they  are  not  competent  to  establish  it.  The  proof  must  come 
from  another  source.  But  the  mother  is  competent  to  prove 
the  fact  and  time  of  her  marriage,  and  when  her  child  was 
born.  The  rule  on  this  subject  is  thus  stated  in  Greenleaf  on 
Ev.,  vol.  2,  §  151 :  "  The  husband  and  wife  are  alike  incom- 
petent witnesses  to  prove  the  fact  of  non-access  while  they  lived 
together.  But  they  are  competent  to  testify  in  cases  between 
third  parties  as  to  the  time  of  their  own  marriage,  the  time  of 
the  child's  birth,  the  fact  of  access,  and  any  other  independent 
facts  affecting  the  question  of  legitimacy."  In  Taylor  on  Ev. 
817,  the  learned  author,  referring  to  the  same  subject,  says : 
"  But  this  rule  does  not  prevent  the  parents  from  proving  that 
the  supposed  marriage  was  either  invalid  or  valid,  or  that  their 
children  were  born  before  or  after  its  celebration,  though  the 
effect  of  such  evidence  is,  in  the  first  and  third  case,  to  bastar- 
dize the  issue,  and  in  the  others  to  establish  its  legitimacy. 
For  this  purpose,  too,  their  declarations,  or  their  old  answers 
in  chancery,  are  admissible  evidence.*'  An  examination  of  the 
decisions  on  the  point  under  consideration  discloses  the  fact 
that  they  are  in  entire  accord  witJi  the  rule  as  above  stated. 
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Among  our  own  cases,  in  which  it  is  distinctly  recognized  and 
applied,  are  Dennison  v.  Page,  29  Pa.  420 ;  Kleinert  v.  Ehlers, 
88  Pa.  489,  and  Tioga  County  v.  South  Creek  Township,  76 
Pa.  488.  A  child  born  or  begotten  in  wedlock  is  presumed  to 
be  legitimate,  and  neither  the  mother  nor  her  husband  can 
bastardize  it  by  testifying  to  non-«cces8.  It  seems,  however, 
that  if  there  is  competent  evidence  which  tends  strongly  to 
prove  that  the  husband  had  no  sexual  intercourse  with  the  wife 
at  the  period  of  conception,  their  acts  and  declarations,  at  the 
'  birth  of  the  child  and  subsequently,  may  be  received  as  corrob- 
orative of  it :  Dennison  v.  Page,  supra,  and  cases  cited.  In 
Commonwealth  v.  Shepherd,  6  Binney,  288,  which  was  a  prose- 
cution for  fornication  and  bastardy,  a  married  woman  was  per- 
mitted to  testify  that  the  defendant  had  criminal  intercourse 
with  her,  and  was  the  father  of  her  child,  born  in  wedlock, 
there  being  suflBcient  evidence  to  show  non-access  of  the  hus- 
band at  the  time  it  was  begotten.  We  think  it  is  clear,  in  the 
light  of  the  authorities,  that  the  deposition  of  Bruce  McDon- 
ald's mother  was  competent,  and  should  have  been  received 
and  considered  in  the  decision  of  the  case.  From  it  we  learn 
that  she  was  married  to  John  McDonald  on  June  11,  1824,  at 
Tullyallan  Kincardine-on-Forth,  by  Andrew  Bulloch,  minister 
of  the  parish ;  that  soon  thereafter  they  removed  to  Falkirk, 
where  they  resided  until  his  death,  in  May,  1874 ;  that  Bruce 
was  born  "eleven  or  twelve  years"  before  her  marriage,  and 
that  his  father's  name  was  Docherty.  As  to  her  marriage,  she 
is  corroborated  by  the  certificate  of  the  session's  clerk  of  Tully- 
allan parish,  and  by  the  certificate  of  the  minister ;  as  to  the 
time  of  their  removal  to  Falkirk,  by  the  testimony  of  disin- 
terested witnesses,  who  knew  and  lived  near  to  them  during 
their  residence  of  fifty  years  there ;  as  to  the  time  when  Bruce 
was  bom,  by  witnesses  who  knew  him  well,  and  testified  to  his 
age,  and  as  to  his  paternity,  by  the  evidence  of  her  own  and  John 
McDonald's  declarations,  and  the  reputation  in  the  family  and 
neighborhood,  concerning  it.  In  answer  to  all  this  testimony, 
we  have  the  unsupported  and  bald  assertion  of  the  appellee, 
who  is  the  daughter  of  Bruce  McDonald,  that  her  father  was  a 
legitimate  son  of  John  McDonald.  It  is  not  sufficient  to  pre- 
vail against  the  direct  proof  and  its  corroborations  to  the  con- 
trary.    As  Bruce  McDonald  was  born  before  the  marriage  of 
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his  mother,  he  was  a  bastard.  It  may  be  that  the  subsequent 
marriage  of  his  putative  father  to  his  mother  would  have  legit- 
imated him,  under  the  laws  of  Scotland.  But  there  is  no  proof 
that  John  McDonald  was  his  father,  and  there  is  no  presump- 
tion that  the  man  who  marries  the  mother  of  a  bastard  child  is 
the  father  of  it.  It  is  provided  by  our  act  of  May  14, 1857, 
P.  L.  507,  that  "  where  the  father  and  mother  of  an  illegitimate 
child  or  children  shall  enter  into  the  bonds  of  lawful  wedlock 
and  cohabit,  such  child  or  children  shall  thereby  become  legiti- 
mated," and  this  is  substantially  in  accord  with  the  Scotch  law, 
and  with  enactments  elsewhere,  which  have  for  their  object  the 
legitimation  of  bastards  by  the  subsequent  marriage  of  their 
parents.  It  is  clearly  and  satisfactorily  shown  by  competent 
evidence  that  Bruce  McDonald  was  an  illegitimate  son  of  one 
Docherty,  and  we  are  not  aware  of  any  law  which  invested 
him  with  the  rights  of  a  legitimate  son  and  heir  of  John  Mc- 
Donald. It  follows  from  what  has  been  said,  that  the  learned 
judge  erred  in  awarding  to  his  representatives  one  fourth  of 
the  sum  to  which  the  heirs  of  John  McDonald  were  entitled. 
It  belonged  to  the  parties  to  whom  the  remaining  three  fourths 
of  it  were  awarded. 

*  Decree  reversed  at  the  costs  of  the  appellee,  and  it  is  ordered 
that  the  record  be  remitted  to  the  court  below,  with  directions 
to  enter  a  decree  in  accordance  with  this  opinion. 


McKeesport  Borough  v.  Fidler,  Appellant. 

^47  5321  [Marked  to  be  reported.] 
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202        *lo4|       Sewer  aasessmenta — Tax, 

I  202  'lB4t  ^^  assessment  by  a  municipality  for  the  cost  of  bailding  a  sewer  is  a 
tax:  OMve  Cemetery  Co.  v.  Phila.,  98  Pa.  129;  Erie  v.  Church,  106  Pa. 
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Collection  of  Bewer  assearnnents^Statutory  aiUhority, 

147        532 '  A  sewer  assessment,  being  a  tax,  cannot  be  collected  as  an  ordinary  debt 

24  SC  *600  by  a  common  law  action,  unless  such  remedy  is  given  by  statute :  Lane 

^^  SC  ^346|  Qo,  y^  Oregon.  7  Wall.  71. 
147          682. 

27  SC  ■360  Boroug?i9^AB8e88ment8 — Assumpsit — Act  qflfay  24,  1874. 

^1  The  act  of  May  24,  1874,  P.  L.  479,  incorporating  McKeesport  Boroagh 

^%  ST  «472  ^^®  ^  ^^  borough  council  the  right  to  construct  sewers,  and  to  make 

^47 ^    ,  assessments  upon  the  properties  benefited,  and  provided  that  the  asse8<>- 
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ment  "  shall  be  a  lien  apon  the  property  upon  which  it  shall  be  made,  and, 
after  public  notice,  if  not  paid  within  thirty  days,  the  amount  of  said  as- 
sessment, with  five  per  cent  added  thereto,  shall  be  collected  by  the  solici- 
tor of  said  borough.^'  Held,  that  the  act  did  not  authorize  the  collection 
of  the  assessment  by  an  action  of  assumpsit. 

Lienr-Right  to  file, 

A  borough  has  no  authority  to  file  a  lien  for  a  sewer  assessment  where 
the  statute  simply  directs  that  the  assessment  shall  be  a  lien  on  the  prop- 
erty, but  gives  no  specific  right  to  file  it. 

ConstitutionaX  law — Due  course  qf  law — Art,  JX,  sees.  9,  11  qf  constitu- 
tion. 

Not  decided  whether  the  act  of  May  24, 1874,  incorporating  McKeesport 
Borough,  by  failing  to  provide  for  notice  of  sewer  assessment,  or  a  hear- 
ing before  any  tribunal,  violates  article  IX«  sees.  9  and  11  of  the  consti- 
tution, prohibiting  the  taking  of  property  without  due  course  of  law. 

Argued  Nov.  2,  1891.  Appeal,  No.  218,  Oct.  T.,  1891,  by 
defendant,  from  order  of  0.  P.  No.  2,  Allegheny  Co.,  April  T., 
1891,  No.  921,  making  absolute  a  rule  for  judgment  for  want 
of  a  8u£5cient  a£5dayit  of  defence.  Before  Paxson,  C.  J., 
Gbebk,  Clark,  Williams  and  Mitghell,  JJ. 

Assumpsit  by  McKeesport  Borough  against  Eliza  Fidler,  to 
recover  an  assessment  for  the  cost  of  constructing  a  sewer. 
The  plaintiff's  statement  averred  that  under  an  ordinance  ap- 
proved August  28,  1889,  a  brick  sewer  was  constructed  on 
Speelman  alley  and  Fifth  avenue  in  the  borough  of  McKees- 
port; that  after  the  completion  of  the  sewer  three  disinterested 
viewers,  appointed  by  the  council  of  the  borough,  made  an  as- 
sessment upon  all  the  property  of  the  borough  which  seemed 
to  them  to  be  benefited  by  the  construction  of  the  sewer.  That 
an  assessment  of  $415.63  was  made  against  defendant's  prop- 
erty, and  that  the  defendant,  although  properly  notified,  refused 
to  pay  the  same. 

The  defendant  filed  an  affidavit  of  defence  in  which  she 
averred  (1)  that  she  is  a  married  woman,  and  that  her  husband 
was  not  joined ;  (2)  that  neither  the  action  of  assumpsit  nor 
any  other  action  can  be  sustained  against  her ;  (3)  that  she 
did  not  sign  the  petition  for  the  sewer ;  that  it  did  not  touch 
her  property,  and  that  her  propei-ty  was  not  benefited  by  it ; 
(4)  that  she  never  received  any  notice  of  the  appointment  of 
viewers,  or  of  the  assessment  until  called  on  for  payment; 
(5}  that  the  property  was  of  a  rural  character,  and  was  assessed 
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at  the  same  rate  as  other  properties  which  were  much  more 
benefited ;  (6)  that  sec.  14,  of  the  act  of  May  24,  1873,  is  in- 
complete and  impei*fect  in  that  the  remedial  part  of  the  act  is 
omitted,  and  no  remedy  for  the  recovery  of  the  assessments  be- 
ing provided  in  the  act,  they  cannot  be  collected  by  an  action 
of  assumpsit ;  (7)  that  the  said  section  is  unconstitutional  and 
void,  because  it  violates  the  bill  of  rights,  in  that  it  gives  no 
right  of  appeal  to  the  court  by  parties  against  whose  property 
assessments  are  made,  and  does  not  require  the  viewers  to  give 
a  day  of  hearing  to  parties  assessed  with  the  cost  of  sewers 
made  under  said  act. 

In  a  supplemental  affidavit  of  defence  the  defendant  averred 
that  the  action  was  not  brought  until  more  than  six  months  af- 
ter the  sewer  was  completed. 

White,  J.,  filed  the  following  opinion : 

We  will  notice' the  several  grounds  of  defence  in  their  oixier. 

1.  That  the  defendant  is  a  married  woman  and  her  husband 
is  not  joined.  But  this  is  a  proceeding  to  collect  an  assess- 
ment upon  her  separate  real  estate,  in  the  nature  of  a  proceed- 
ing in  rem,  in  which  her  husband  need  not  be  joined. 

2.  That  neither  the  action  of  assumpsit  nor  any  other  action 
can  be  sustained  against  her.  The  14th  section  of  the  act 
makes  the  assessment  a  lien  upon  the  property  and  provides 
that  if  not  paid  withid  80  days  after  the  approval  by  council, 
^^  the  amount  of  said  assessment,  with  5  per  cent  added  there- 
to, shall  be  collected  by  the  solicitor  of  said  borough,**  etc. 
No  mode  of  collection  is  provided.  The  act  does  not  provide 
for  filing  up  a  lien  against  the  property.  As  the  act  provides 
that  the  assessment  shall  be  collected  and  provides  no  spe- 
cific mode,  it  must  be  collected  by  a  common  law  action,  for- 
merly by  debt,  now  by  assumpsit,  under  the  procedure  act  of 
1887. 

8.  That  defendant  did  not  sign  the  petition  for  the  sewer, 
it  does  not  touch  her  property,  and  her  property  is  not  bene- 
fited by  it.  The  act  does  not  require  her  consent,  and  does 
not  limit  assessment  to  properties  abutting  on  the  street  where 
the  sewer  is  constructed.  Her  statement  that  her  property 
is  not  benefited  by  the  sewer  is  a  mere  opinion,  and  should 
not  avail  against  the  oath  of  the  three  appraisers  who  report 
that  it  is  benefited. 
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4.  That  she  never  received  any  notice  of  the  appointment 
of  viewers  or  of  the  assessment  until  called  on  for  payment. 
The  affidavit  of  claim  shows  that  the  notice  required  by  the  act 
was  duly  given. 

5.  That  the  property  is  of  a  rural  character  and  was  assessed 
at  the  rate  of  8^  mills  per  square  foot,  as  much  as  other  pro- 
perties benefited  much.  more.  This  is  also  a  mere  opinion. 
The  viewers  assessed  according  to  benefits,  and  not  by  the 
square  foot,  or  the  foot  front.  The  rate  stated  is  an  estimate 
or  calculation  made  by  the  affiant,  and  is  not  the  rule  or  meas- 
ure stated  by  the  viewers  in  their  report.  The  rate  stated  is 
only  the  rate  per  square  foot  of  a  narrow  strip  in  front  of  the 
defendant's  property.  It  may  well  be  that  the  property  as  a 
whole  is  benefited,  which  would  greatly  reduce  the  rate. 

6.  That  the  act  provides  no  mode  of  collection.  This 
is  sufficiently  answered  in  the  answer  to  the  second  reason 
above. 

7.  That  the  14th  section  of  the  act  is  unconstitutioniil,  be- 
cause it  provides  for  no  appeal,  etc.  The  sewer  act  of  Pitts- 
burgh, which  did  not  provide  for  any  notice  to  property  holders 
or  any  appeal,  was  sustained  by  the  Supreme  Court.  Comm.  v. 
Woods,  44  Pa.  118. 

8.  That  the  action  was  not  brought  until  more  than  six 
months  after  the  sewer  was  completed.  The  action  was 
brought  April  4,  1891,  and  it  is  claimed  the  work  was  com- 
pleted May  6, 1890.  The  act  makes  the  assessment  a  lien, 
without  a  filing  in  court,  and  does  not  limit  its  duration.  In 
this  respect  it  is  quite  different  from  ordinary  municipal  liens. 
The  indulgence  of  the  borough,  in  giving  the  defendant  eleven 
months  to  pay,  instead  of  six,  before  suing,  hardly  constitutes 
a  good  ground  of  defence. 

Rule  for  judgment  is  made  absolute. 

Error  assigned  was  the  order  of  court  making  absolute  the 
rule  for  judgment. 

John  E.  Kuhn^  for  appellant — ^A  sewer  assessment  is  a  tax  : 
Olive  Cemetery  Company  v.  Philadelphia,  93  Pa.  129 ;  City 
of  Erie  v.  Church,  106  Pa.  278,  and  therefore  cannot  be  col- 
lected by  suit  in  court :  Philadelphia  Association  v.  Wood,  89 
Pa.  73.     The  assessment  of  a  tax  does  not  create  a  debt  that 
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can  be  enforced  by  a  suit  in  court.  It  is  not  founded  in  con- 
tract or  agreement :  Shaw  v.  Peckett,  26  Vt.  482  ;  Camden 
y.  Allen,  26  N.  J.  L.  398 ;  Crapo  v.  Stetson,  8  Met.  393 ;  Lane 
County  V.  Oregon,  7  Wall.  71;  Meriwether  v.  Grarrett,  102 
U.  S.  472. 

The  action  cannot  be  maintained  because  the  defendant  was 
not  personally  liable  to  pay  the  claim  sued  on:  Council  v. 
Moyamensing,  2  Pa.  224;  Neill  v.  Lacy  et  al.,  110  Pa.  294. 
Acts  authorizing  municipal  liens  do  not  create  personal  liabil- 
ity :  Council  v.  Moyamensing,  2  Pa.  224 ;  Delaney  y.  Gault, 
30  Pa.  63;  Emrick  v.  Dickson,  92  Pa.  78;  Wolf  v.  Philadel- 
phia, 105  Pa.  25.  The  uniform  practice  in  this  state,  in  the 
collection  of  municipal  liens,  has  been  to  proceed  in  the  same 
manner  as  in  case  of  mechanics*  liens  or  mortgages :  Council 
y.  Moyamensing,  2  Pa.  224 ;  Schenley  v.  Com.,  36  Pa.  29.  An 
action  of  debt  will  not  lie  upon  a  mortgage,  which  contains  no 
express  covenant  to  pay,  because  it  creates  no  personal  liabil- 
ity :  Scott  V.  Fields,  7  Watts,  360 ;  Fidelity  Ins.  and  Trust  Co. 
v.  Miller,  89  Pa.  26 ;  and  this  court  decided  in  Philadelphia  v. 
Gi*eble,  38  Pa.  339,  and  in  Borough  of  Mauch  Chunk  v.  Shortz, 
61  Pa.  399,  that  it  could  not  sustain  a  municipal  lien  entered 
in  court  without  statutory  authority. 

The  fact  that  the  legislature  only  has  the  p  wer  under  the 
constitution  to  impose  the  burden  of  local  improvements  upon 
the  property  of  those  immediately  benefited  thereby,  shows  con- 
clusively that  no  mode  of  collection  ought  to  be  sustained  by 
this  court,  unless  authorized  by  statute :  Creighton  v.  Manson, 
27  Cal.  613 ;  Taylor  v.  Palmer,  31  Cal.  240;  St.  Louis  v.  Al- 
len, 53  Mo.  44 ;  Craw  v.  Tolono,  96  111.  255. 

The  lien  of  the  assessment,  not  being  limited  in  its  duration 
by  the  act  creating  it,  would  be  limited  by  said  act  of  April 
16, 1845,  which  is  general  in  its  provisions :  Schenley  v.  Com., 
36  Pa.  50  ;  Kaiser  v.  Weise,  85  Pa.  366  ;  Pittsburgh  v.  Knowl- 
son,  92  Pa.  116 ;  Borough  of  Youngsville  v.  Siggins,  110  Pa. 
291 ;  Anspach  &  Stanton's  Appeal,  112  Pa.  27. 

Defendant  was  entitled  to  notice  and  a  hearing  by  the  as- 
sessors appointed  by  councils  to  assess  the  cost  of  the  sewer: 
Watson  V.  Borough  of  Sewickley,  91  Pa.  830 ;  Philadelphia  v. 
Miller,  49  Pa.  4491 

The  fourteenth  section  of  said  act  of  May  24, 1873,  k  un- 
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constitutional  and  in  conflict  with  article  9,  section  9,  of  the 
constitution  of  Pennsylvania,  and  also  section  11 :  Stuart  v. 
Palmer,  74  N.  Y.  183  ;  Brown  v.  Hummel,  6  Pa.  86 ;  Ervine's 
Ap.,  16  Pa.  256;  Craig  v.  Kline,  66  Pa.  418;  Fetter  v.  WUt, 
46  Pa.  460. 

W.  B.  BodgerSj  R.  0.  Rankin  with  him,  for  appellee. — ^The 
legislature  intended  that  these  assessments  should  be  collected, 
because  the  act  provides  that  they  *^  shall  be  collected  by  the 
solicitor  of  said  borough  and  by  him  deposited  with  the  treas- 
urer of  said  borough.*'  There  is  no  right  given  to  file  a  lien, 
therefore  the  collection  was  to  be  by  a  common  law  action : 
Cooley  on  Taxation,  page  800.  Dillon's  Municipal  Corpora- 
tions, sec.  815. 

Opinion  by  Mr.  Justice  Green,  March  21, 1892. 

The  action  in  this  case  is  the  ordinary  action  of  assumpsit 
brought  by  the  borough  of  McKeesport  against  Eliza  Fidler. 
In  the  statement  of  the  plaintiff's  cause  of  action,  it  is  claimed 
to  recover  the  amount  of  an  assessment  made  by  viewers  upon 
certain  real  estate  of  the  defendant  within  the  limits  of  the 
borough,  for  the  cost  of  building  a  sewer  upon  a  certain  street 
and  alley  in  said  borough.  The  affidavit  of  defence  alleges 
that  the  sewer  was  not  built  along  any  part  of  her  property, 
but  that  her  property  is  half  a  mile  away  from  it,  and  that  she 
had  no  notice  of  the  appointment  of  viewers,  nor  of  any  hear- 
ing before  them.  The  action  is  the  mere  personal  action  of 
assumpsit,  in  which  a  personal  judgment  is  sought  to  be  recov- 
ei'ed  against  the  defendant.  Of  course,  the  cause  of  action  is 
not  founded  upon  any  relation  of  contract,  express  or  implied, 
between  the  paiiies,  and  the  question  is,  whether  there  can  be 
a  recovery  of  a  personal  judgment  against  the  defendant  upon 
the  facts  set  forth  in  the  plaintiff  s  statement  as  affected  by  the 
defendant's  affidavit. 

There  can  certainly  be  no  recovery  in  such  a  case  without  a 
clear  legislative  authority.  The  defendant  had  no  hearing  be- 
fore any  tribunal,  and  had  no  opportunity  to  make  any  defence 
whatever  to  the  claim  of  the  plaintiff.  The  affidavit  of  defence 
alleges  that  the  first  notice  she  received  was  a  demand  upon 
her  for  the  payment  of  the  assessment.  Passing  by  the  con- 
stitutional question  as  to  the  validity  of  the  act  under  which 
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the  assessment  was  made,  let  us  inquire  whether  the  act  does 
confer  a  right  of  recovery  in  this  form  of  action  against  the 
defendant  personally. 

The  act  under  which  the  assessment  was  made  is  an  act  passed 
May  24,  1874,  P.  L.  879,  and  is  a  supplement  to  the  several 
acts  incoi'porating  the  borough  of  McKeesport.  The  14th  sec- 
tion is  the  one  upon  which  the  right  of  recovery  is  based.  An 
examinjition  of  it  shows  that  it  confers  power  upon  the  council 
of  the  borough  to  cause  sewers  to  be  constructed  in  the  streets 
and  alleys  of  the  borough,  and  it  authorizes  the  council  to 
make  an  assessment  upon  all  property  in  the  borough  which 
may  seem  to  be  benefited  thereby,  fairly  and  equitably  in  pro- 
portion to  the  benefits  received ;  that  the  assessments  shall  be 
made  by  three  disinterested  persons  to  be  appointed  by  council, 
and  that  ^^  when  said  assessment  has  been  approved  by  said 
council  it  shall  be  a  lien  upon  the  property  upon  which  it  shall 
be  made,  and,  after  public  notice  through  the  borough  paper, 
if  not  paid  within  thirty  dajrs  after  the  said  approval,  the 
amount  of  said  assessment,  with  five  per  cent  added  thereto, 
shall  be  collected  by  the  solicitor  of  said  borough,  and  by  him 
deposited  with  the  treasurer  of  said  borough." 

It  is  immediately  apparent  that  no  right  to  file  any  munici- 
pal lien  against  the  property,  for  the  amount  of  the  assessment, 
is  conferred  by  the  act,  and  on  that  subject  the  case  comes 
directly  within  the  operation  of  two  of  the  decisions  of  this 
court,  in  both  of  which  it  was  held  that  liens  in  the  nature  of 
mechanics'  liens  cannot  lawfully  be  filed  by  a  municipal  cor- 
poration to  enforce  the  payment  of  municipal  charges  unless 
authorized  by  statute:  Phila.  v.  GreUe,  88  Pa.  889;  Mauch 
Chunk  V.  Shortz,  61  Pa.  899. 

The  question  then  recurs,  is  any  right  to  recover  in  a  per- 
sonal action  against  the  owner  conferred  by  the  act.  It  can- 
not be  questioned  that,  under  a  number  of  our  decisions,  the 
assessment  is  a  tax :  Olive  Cemetery  Co.  v.  Phila.,  98  Pa. 
129 ;  Erie  v.  Church,  106  Pa.  278. 

In  Emrick  V.  Dicken,  92  Pa.  78,  we  said:  "A  municipal 
lien  for  street  improvements  is  a  proceeding  in  rem.  It  is  filed 
against  the  abutting  or  adjacent  property,  and  involves  no  per- 
sonal liability  on  the  part  of  the  owner.*'  In  Neill  v.  Lacy, 
110  Pa.  294,  we  held  that  unseated  lands  are  alone  liable  for 
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taxes  assessed  thereon ;  there  is  no  personal  responsibility 
upon  the  owner  thereof.  In  Council  v.  Moyaniensing,  2  Pa. 
224,  we  held,  that  the  lien  for  curbing,  etc.,  given  to  the  dis- 
tricts, is  not  limited  by  the  act  for  limitations  of  personal  ac- 
tions, there  being  no  personal  liability  therefor. 

Recurring  to  the  14th  section  of  the  act  of  1874,  we  find  that 
it  simply  directs  that  the  assessment  shall  be  a  lien  on  the  pro- 
perty, but  gives  no  right  to  file  a  claim  of  lien,  or  to  prosecute 
the  lien,  or  any  lien,  by  any  form  of  action,  and  it  imposes  no 
personaf  liability  of  any  kind  upon  the  owner.  It  contem- 
plates only  a  liability  of  the  property,  but  omits  to  give  any 
remedy  for  enforcing  it  against  the  property.  No  right  to 
maintain  any  action  against  the  owner  is  given,  and  hence 
there  is  no  personal  liability  of  any  kind  created  by  the  act. 
When  it  directs  that  the  amount  shall  be  collected  by  the  so- 
licitor of  the  boroughs,  no  method  of  collection  by  .an  involun- 
tary proceeding  is  prescribed.  This  pai-t  of  the  act  implies 
nothing  more  than  that  he  shall  collect  it  out  of  the  property, 
but  it  gives  no  means  of  doing  even  that.  In  no  aspect  of  the 
act  is  any  remedy  by  a  personal  action  against  the  owner  pro- 
vided. 

Nor  does  it  help  the  case  to  say  that  the  assessment  is  to  be 
treated  as  a  sum  of  money  due,  and  is  directly  to  be  collected, 
and  is  therefore  to  be  regarded  as  a  debt  which  can  be  recov- 
ered as  ordinary  debts  are  recovered.  Being  a  tax,  the  assess- 
ment cannot  be  collected  as  an  ordinary  debt  by  a  common 
law  action,  unless  such  remedy  is  given  by  statute.  This  view 
was  fully  adopted  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Lane  Co.  v.  Oregon,  7  Wall.  71,  in  which  explicit 
approval  is  given  to  various  decisions  of  state  courts,  cited 
in  the  opinion,  which  hold  that  assessments  of  taxes  do  not 
create  debts  which  can  be  enforced  by  suit. 

The  case  of  Shaw  v.  Pickett,  26  Vt  482,  is  one  of  those  in 
which  the  Supreme  Court  of  Vermont  said :  ^^  The  assessment 
of  taxes  does  not  create  a  debt  that  can  be  enforced  by  suit,  or 
upon  which  a  promise  to  pay  interest  can  be  implied.  It  is  a 
proceeding  in  invitum."  Another  of  the  cases  cited  was  City 
of  Camden  v.  Allen,  26  N.  J.  898  (2  Dutcher).  It  was  an  ac- 
tion  of  debt  to  recover  a  tax  brought  by  the  municipality  to 
which  it  was  due.    The  Supreme  Court  of  New  Jersey  said: 
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*^  A  tax,  in  its  essential  chaiucteristics,  is  not  a  debt,  nor  in  the 
nature  of  a  debt.  A  tax  is  an  impost  levied  by  authority  of 
government  upon  its  citizens  or  subjects  for  the  support  of  the 
state.  It  is  not  founded  on  contract  or  agreement.  It  operates 
in  invitum.  A  debt  is  a  sum  of  money  due  by  certain  and  ex- 
pressed agreement.  It  oiiginates  in  and  is  founded  upon  con- 
tracts express  or  implied." 

In  the  case  of  Crapo  v.  Stetson,  8  Mete.  893,  the  Supreme 
Court  of  Massachusetts  said :  ^^  The  validity  of  the  tax,  and 
the  liability  of  the  defendant  to  be  assessed  therefor,  haVe  been 
settled  by  the  jury  in  favor  of  the  plaintiff;  and  the  remaining 
question  is,  whether,  although  thus  liable  to  be  assessed,  an 
action  of  assumpsit  will  lie  in  the  name  of  the  collector  of 
taxes,  to  recover  the  amount  of  the  tax  of  the  defendant.  It 
is  well  settled  that  the  law  gives  no  remedy  for  the  collection 
of  taxes  other  than  those  provided  by  statute ;  and  unless  the 
mode  now  sought  to  be  enforced  is  given  by  statute,  it  does 
not  exist."     It  was  held  the  tax  could  not  be  recovered. 

In  view  of  the  various  authorities  referred  to,  and  of  the 
underlying  principle  involved,  we  feel  constrained  to  hold  that 
the  present  action  of  assumpsit  cannot  be  maintained. 

Judgment  reversed. 


Wilcox  V.  Montour  Iron  and  Steel  Co.,  Appellant 

Landlord  and  tenant — Lease — BenewaL 

A  lease  "  for  the  term  of  one  year,  to  commence  and  he  oompated  from 
March  1,  1886/^  was  in  piinted  form,  and  the  olanse  providing  that  «*  if  the 
lessee  shall  hold  over  after  the  expiration  of  the  term  hei*eby  created,  with 
the  consent  of  the  lessor,  it  shall  be  held  and  taken  to  be  a  renewal  .... 
and  so  on  until  either  party  shall  give  previous  notice,**  etc,  was  stricken 
out  and  this  clause  written  in :  **  From  and  after  the  expiration  of  the  term 
hereby  created  this  lease  shall  be  deemed  to  be  renewed  and  in  force  for 
another  year,  and  so  on  from  year  to  year  unless  either  party  shall  have 
given  to  the  other  notice  of  its  intention  to  determine  said  tenancy  sixty 
days  prior  to  the  expiration  of  any  current  year.**  Ifeld^  that  sixty  days* 
notice  was  required  to  be  given  by  the  lessee  before  March  1,  1887,  in 
order  to  determine  the  tenancy. 

A  covenant  in  the  lease  that  **  the  lessee  shall,  and  will,  during  the  con- 
tinuance of  the  said  term,  keep,  and  at  the  expiration  thereof,  peaceably 
deliver  up  the  said  demised  premises,**  etc,  is  not  repugnant  to  the  clause 
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of  renewal.    It  is  at  the  end  of  the  tenancy,  whenever  by  the  terms  of 
the  whole  lease  it  does  end,  that  the  lessee  is  to  surrender  the  possession. 

Payment  qfrent  as  evidence  qfrenetoaL 

Payment  of  rent  after  the  expiration  of  the  original  term  is  not  an  af- 
firmance of  the  lease  for  a  new  year,  but  merely  evidence  of  affirmance, 
which  may  be  rebutted  by  proof  that  such  was  not  the  intention  of  the 
parties. 

Argued  Jan.  12,  1892.  Appeal,  No.  187,  July  T.,  1891, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  June 
T.,  1888,  No.  819,  on  verdict  for  plaintifif,  James  M.  Wilcox. 
Before  Paxson,  C.  J.,  Stberbtt,  Williams,  McCollum, 
Mitchell  and  Heydrick,  JJ. 

Assumpsit  to  recover  rent  of  premises  216  So.  Third  street, 
in  Philadelphia,  for  eleven  months,  ending  March  1, 1888. 

The  provisions  of  the  lease  are  set  forth  in  the  opinion  of  the 
Supreme  Court. 

At  the  trial  before  Allison,  P.  J.,  defendant's  counsel  made 
the  following  offers : 

^'  I  offer  to  prove  that  the  defendant  vacated  the  demised 
premises,  and  tendered  the  possession  thereof  to  the  plaintiff 
before  the  fiwt  day  of  March,  1887." 

Objected  to.     Objection  sustained  and  exception.  [1] 

**  I  offer  to  prove  that  the  rent  for  the  month  of  March,  1887, 
was  paid  under  a  misapprehension  of  the  legal  rights  of  the 
defendant,  and  with  no  intention  of  creating  a  new  tenancy." 

Objected  to.     Objection  sustained  and  exception.  [2] 

Plaintiff's  points  were  as  follows : 

*'*'  1.  As  defendant  did  not  give  to  plaintiff  sixty  days'  notice 
prior  to  the  Ist  of  March,  1887,  of  its  intention  to  determine 
its  tenancy,  it  is  liable  to  plaintiff  for  one  year's  rerfl  of  prem- 
ises from  March  1,  1887,  and  the  verdict  must  be  for  plaintiff. 
A.  Affirmed."  [8] 

"  2.  The  payment  by  defendant  to  plaintiff  of  thirty-seven 
dollars  and  fifty  cents,  rent  for  the  month  of  March,  1887, 
makes  defendant  liable  to  plaintiff  for  the  rent  for  the  whole 
year,  from  the  Ist  of  March,  1887,  to  the  1st  of  March,  1888, 
and  verdict  must  be  for  plaintiff.  A.  I  answer  to  tliis  that 
the  payment  of  the  first  month's  rent  upon  the  new  year  would 
be  an  affirmance  of  the  terms  of  the  lease  for  another  year."  [4] 
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"  8.  Under  all  the  evidence  in  the  case  plaintiff  is  entitled 
to  a  verdict.     A.  AflBrraed."  [5] 

Defendant's  points,  which  were  refused,  were  as  follows : 

"  1.  The  defendant  leased  from  the  plaintiff  the  premises  in 
question  for  one  year  from  March  1,  1886,  and  had  a  right 
under  the  terms  thereof  to  remove  therefit>m  at  the  end  of  the 
term  without  any  previous  notice  to  the  plaintiff."  [6] 

"  2.  If  the  jury  believe  that  the  defendant  vacated  the  de- 
mised premises  before  March  1, 1887,  and  tendered  possession 
thereof  to  the  plaintiff,  it  is  not  liable  for  the  rent  sued  for 
in  this  case,  and.  your  verdict  should  therefore  be  for  the 
defendant."  [7] 

"  6.  The  payment  of  the  rent  demanded  for  the  month  of 
March,  1887,  did  not,  under  the  facts  of  this  case,  create  a 
tenancy  for  another  year."  [8] 

The  court  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff. [9] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

ErrorB  asaiffned  were  (1,  2)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (3-9)  instructions,  quoting  points  and 
answers. 

John  0-.  Lamby  for  appellant. — The  lessee  had  the  right  to 
recover  at  the  expiration  of  the  term  specified  in  the  lease  with- 
out any  notice  to  the  lessor :  Logan  v.  Herron,  8  S.  &  R.  459 ; 
Rich  V.  Keyser,  54  Pa.  86.  This  case  is  ruled  by  MacGregor 
V.  Rawle,  57  Pa.  184,  and  Jones  v.  KroU,  116  Pa.-  85.  Pay- 
ment of  one  month's  rent  was  not  conclusive  of  a  renewal  of 
the  lease  :  Cramer  v.  Bank,  2  Grant,  267;  Fitzpatrick  v.  Childs, 
6  Phila.  135 ;  Prindle  v.  Anderson,  19  Wendell,  394 ;  Logan 
V.  Herron^  8  S.  &  R.  459. 

John  Samuel^  with  him  Norris  S.  Barrett^  for  appellees. — The 
notice  of  sixty  days  applied  to  the  first  year.  The  first  year 
lyas  as  much  a  ^*  covenant "  year  as  any  other.  Payment  of 
rent  is  an  acknowledgment  of  the  tenancy :  Dumn  v.  Rothermel, 
112  Pa.  282 ;  Woodfall  on  Landlord  and  Tenant,  9. 

Opinion  by  Mb.  Justice  Mitchell,  March  21, 1892. 

The  first  clause  of  the  lease  creates  a  tern^  for  one  year,  and 
if  there  were  nothing  further  upon  the  term  appellant  would 
clearly  be  right  in  its  contention  that  its  liability  for  rent 
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ceased  with  the  year.  Bat  the  subsequent  clause  numbered 
seven  must  be  construed  together  with  the  first,  and  as  part  of 
the  language  of  the  parties  defining  the  term  created.  Clause 
seven  begins:  "From  and  after  the  expiration  of  the  term 
hereby  created,  this  lease  shall  be  deemed  to  be  renewed,  and 
in  force  for  another  year."  If  it  had  stopped  here  it  would 
have  been  a  covenant  absolute  for  a  second  year,  but  it  con- 
tinues, "  and  so  on  from  year  to  year,"  which  is  a  short  mode 
of  repeating  the  previous  sentence  indefinitely.  Written  out 
in  full  it  would  be,  "  and  from  and  after  the  expiration  of  the 
second  term  hereby  created,  this  lease  shall  be  deemed  to  be 
renewed  and  in  force  for  another  year,"  and  again  repeating 
the  same  language  for  a  fourth,  a  fifth,  and  as  many  years  as 
the  parties  chose  to  specify,  each  sentence  of  the  kind  being 
still  a  covenant  absolute  for  another  year.  That  it  should  be  a 
covenant  absolute  and  indefinite  was  not,  however,  the  inten- 
tion of  the  parties,  and  so  they  added  the  condition  of  defea- 
sance, "  unless  either  party  shall  have  given  to  the  other  notice 
of  its  intention  to  determine  said  tenancy  sixty  days  prior  to 
the  expiration  of  any  current  year."  If  the  condition  of  defea- 
sance had  come  immediately  after  the  first  covenant  for  renewaU 
the  necessity  of  notice  to  avoid  the  operation  of  the  covenant 
would  have  been  beyond  question,  and  the  fact  that  there  is 
interposed  between  the  phrase  "and  so  on  from  year  to  year," 
is,  as  already  shown,  no  more  than  the  equivalent  of  an  indefinite 
number  of  repetitions  of  the  first  covenant  in  totidem  verbis. 
Grammatically  the  condition  of  defeasance  is  applicable  to  all 
the  prior  clauses  of  the  sentence,  and  there  is  nothing  to  indi- 
cate tlie  intention  of  the  parties  to  restrict  such  application. 
If  it  was  not  so  applicable,  then  the  covenant  was  absolute  for 
a  second  year,  as  already  seen. 

Another  illustration  leads  us  to  the  same  result.  If  the  con- 
dition be  transposed  to  the  head  of  the  sentence,  so  as  to  read 
"  unless  either  party  shall  have  given  notice  ....  this  lease 
shall  be  deemed  to  be  renewed  and  in  force  for  another  year, 
and  so  on  from  year  to  year,"  the  meaning  of  the  sentence  as  a 
whole  would  not  be  in  anywise  changed,  and  yet  the  application 
of  the  notice  to  the  first  term  would  be  unquestionable. 

If  there  were  any  doubt  as  to  the  meaning  of  the  parties 
bom  the  language  they  have  adopted,  it  would  be  set  at  rest  by 
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the  language  they  have  deliberately  rejected.  The  lease  is  a 
printed  form,  and  the  blank  contained,  as  clause  seven,  the 
following :  "  K  the  lessee  shall  hold  over  after  the  expiration 
of  the  terra  hereby  created,  with  the  consent  of  the  lessor,  it 
shall  be  held  and  taken  to  be  a  renewal ....  and  so  on  until 
either  party  shall  give  previous  notice,"  etc.  If  we  substitute 
for  "  hold  over  "  the  equivalent  phrase  "  continue  on  the  prem- 
ises," this  is  substantially  the  language  of  the  lease  in  Mac* 
Gregor  v.  Rawle,  67  Pa.  184,  which  this  court  held  not  to  require 
notice  at  the  end  of  the  first  year.  With  this  printed  clause 
before  them,  having  a  meaning  thus  judicially  established,  as 
not  requiring  notice  at  the  end  of  the  first  year,  the  parties 
struck  it  out,  and  wrote  in  its  place  the  clause  as  we  now  have 
it,  not  that  "  if  the  lessee  shall  hold  over,"  but  that  "  from  and 
after  the  expiration  of  the  term  ....  this  lease  shall  be  deem- 
ed to  be  renewed  ....  unless  "  notice  shall  have  been  given. 
Such  action  seems  to  show  conclusively  their  intent  that  notice 
should  be  necessary  at  the  end  of  the  first  as  well  as  of  the  suc- 
ceeding years. 

If  the  sixth  clause,  providing  for  a  peaceable  delivery  of  the 
premises  by  the  lessee  at  the  expiration  ^*  of  the  said  term," 
were  repugnant  to  the  seventh,  it  would  have  to  give  way,  as 
the  written  clause  is  presumed  to  express  the  meaning  of  the 
parties  more  exactly  than  the  printed :  Grandin  v.  Ins.  Co.,  107 
Pa.,  26 ;  DuflBeld  v.  Hue,  129  Pa.  94, 108 ;  Dick  v.  Ireland,  130 
Pa.  299.  But  there  is  no  real  repugnance.  *^The  said  term" 
in  the  sixth  clause  means,  not  merely  the  first  year,  but  the 
whole  term  held  under  the  lease,  whether  one  year  under  the 
first  clause,  or  several  under  the  seventh.  It  is  at  the  end  of 
the  tenancy,  whenever  by  the  terms  of  the  whole  lease  it  does 
end,  that  the  lessee  is  to  surrender  the  possession. 

The  learned  judge  was  a  little  incautious  in  affirming  plain- 
tiff^s  second  point  with  the  remark  that  the  payment  of  the 
first  month's  rent  for  the  new  year  was  an  affirmance  of  the 
lease  for  such  year.  It  was  evidence  of  affirmance,  but  was 
open  to  explanation  to  show  that  such  was  not  the  actual  inten- 
tion. The  error,  however,  did  appellants  no  harm.  They  were 
liable  on  the  terms  of  the  lease  and  the  admitted  facts,  and 
none  of  the  evidence  offered  and  excluded  would  have  varied 
their  liability. 

Judgment  affirmed. 
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ExeciitUmr-Judgmentr^BenimJ^Act  of  May  19, 1887.  di93m 

Under  the  act  of  May  19,  1887,  P.  L.  132,  real  estate  cannot  be  taken  in 
execution  under  a  Judgment  more  than  live  years  old  prior  to  a  revival  of 
such  judgment.  The  issuing  of  a  sci.  fa.  ,on  the  same  day  as  the  fi.  fa. 
will  not  answer  the  requirements  of  the  act 

Argued  March  8, 1892.  Appeal,  No.  802,  Jan.  T.,  1892,  by 
Wm.  Miller  et  al.,  administrators  of  Mahlon  Miller,  from  an 
order  of  C.  P.  Berks  Co.,  Aug.  T.,  1890,  No.  16,  setting  aside 
fi.  tsL.  80  far  as  same  related  to  real  estate.  Before  Stkkrett, 
Gbbbn,  Williams,  McCollum  and  Mitchell,  JJ. 

From  the  record  it  appeared  that  on  May  12, 1885,  judgment 
was  entered  in  favor  of  Mahlon  Miller  against  Robert  Miller 
on  a  judgment  note  containing  a  release  of  all  errors  and  a 
waiver  of  "  inquisition  and  extension  before  any  levy  on  real 
estate."  On  July  2, 1890,  a  sci.  fa.  to  reverse  the  judgment  was 
issued,  and  on  the  same  day  a  fi.  fa.  was  issued.  On  Aug.  13, 
1890,  defendant  obtained  a  rule  to  set  aside  the  levy  and  pro- 
ceedings under  the  fi.  fa.,  so  far  as  they  related  to  real  estate. 
On  July  80, 1890,  Jeremiah  Miller  obtained  a  judgment  against 
defendant  On  Oct.  20, 1890,  judgment  was  obtained  on  the 
sci.  fa.  On  Oct.  20,  1890,  Endlich,  J.,  filed  the  following 
opinion:  ^  * 

"Judgment  was  entered  on  May  12, 1885,  against  the  de^ 
fendant,  to  No.  9,  May  term,  1885,  J.  D.,  and  on  July  2, 1890, 
execution  was  issued  thereon  to  No.  15,  August  term,  1890, 
E.  D.,  under  which  on  August  9, 1890,  defendant's  real  estate 
was  condemned.  On  August  13, 1890,  defendants  obtained  a 
rule  upon  plaintiffs  to  show  cause  why  the  fi.  fa.,  levy  and  pro- 
ceedings had  thereunder,  so  far  as  the  same  related  to  his  real 
estate,  should  not  be  vacated  and  set  aside.  It  is  admitted  that 
between  the  date  of  the  entry  of  the  judgment  and  that  of  is* 
suing  of  the  fi.  fa.  no  proceedings  were  instituted  to  revive  or 
continue  the  lien  of  the  judgment,  and  no  sci.  fa.  issued  to  sbaw 
cause  why  execution  should  not  issue,  but  that  at  the  time  of 
the  issuing  of  the  execution  a  sci.  fa.  was  also  issued  for  both 
these  purposes. 

Vol.  cxLvn— 85 
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"  The  act  of  June  16, 1886,  P.  L.  761,  provides,  in  section  1, 
that  execution  of  an^  judgment  may  be  had  at  any  time  within 
a  year  and  a  day  from  the  first  clay  of  the  term  at  which  it 
was  rendered,  or,  in  case  of  a  stay  of  execution,  from  the  expi- 
ration of  such  stay:  1  Purd.  Dig.,  p.  789,  pi.  1.  The  second 
section  declares  that  after  the  expiration  of  the  period  afore- 
said, no  execution  shall  be  issued  upon  any  judgment  unless 
the  defendant,  etc.,  shall  first  be  warned  by  writ  of  sci.  fa.  to 
show  cause  why  execution  shall  not  issue  such  judgment: 
Ibid.,  pi.  8. 

"  The  act  of  April  16, 1845,  section  4,  P.  L.  638,  Purd.  Dig., 
supra,  pi.  2,  however,  piovides  that  it  shall  not  be  deemed 
error  to  issue  any  writ  of  execution  on  a  judgment  which  has 
not  been  revived  within  a  year  and  a  day,  if  tfie  same  have 
been  revived  within  five  years.  And  the  act  of  May  19, 1887, 
P.  L.  182,  authorizes  the  issuing  of  executions  upon  any  judg- 
ment of  record  without  a  previous  writ  of  sci.  fa.  to  revive, 
provided :  (1)  That  such  execution  be  restrained  to  the  per- 
sonal property  of  the  debtor.  (2)  That  it  be  issued  within 
twenty  years  from  the  maturity  of  the  judgment,  and  (8)  that 
a  sci.  fa.  to  revive  be  issued  ^imultaneowdy  with  it,  the  show- 
ing of  a  legal  defence  upon  which  shall  authorize  the  court  to 
stay  execution,  etc. 

"  It  follows  that  from  the  mere  reading  of  the  plain  language 
of  these  statutes  that  the  plaintiff's  execution  cannot  be  good 
BO  far  as  it  attempts  to  touch  his  realty.  It  is  not  disputed 
that  as  between  the  judgment  debtor  and  creditor  the  lien  of 
the  judgment  continues,  notwithstanding  the  lapse  of  more 
Uian  five  years  from  entry  without  revival.  Brown's  Appeal, 
91  Pa.  485.  But  in  such  cases  the  law  inhibits  the  enforce- 
ment of  that  lien  by  execution  upon  the  debtor's  real  estate 
until  he  shall  ^  first '  have  had  a  day  in  court  to  show  cause 
why  execution  should  not  issue.  That  the  issuing  of  a  sci.  fa. 
simultaneously  with  that  of  execution  will  not  answer  this  re- 
quirement, is  too  clear  to  warrant  discussion :  See  Marx  v. 
Goldsmith,  14  W.  N.  C.  178 ;  Harmony  B.  Assn.  v.  Berger,  Id., 
499.  That  and  why  the  same  requirement  does  not  apply  to 
attachment  execution  was  shown  in  an  opinion  of  the  president 
judge  in  Corney  v.  Ooodmau,  C.  P.  Berks  Co.,  No.  18,  Novem- 
ber term,  1888,  E.  D. 
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**  The  rule  to  show  cause  is  made  absolute." 

ErroTB  (Msiffned  were  (1)  in  making  absolute  the  rtile; 
(2y  in  setting  aside  the  inquisition  ;  and  (3)  in  not  discharg- 
ing the  rule. 

D.  JB.  Schroeder  for  appellants. — By  the  fi.  fa.  levy  of  July  2, 
1890,  after  separation  of  the  five  years*  statutory  lien,  the  appel- 
lants acquired  a  *^  distinct  and  independent  lien  by  execution/' 
which  had  priority  to  the  judgment  of  Jeremiah  Miller :  Stauf- 
fer  V.  Commissioners,  1  Watts,  300 ;  Packer's  Ap.,  6  Pa.  277 ; 
Brown's  Ap.,  91  Pa.  487 ;  Lewis  v.  Morgan,  11  S.  &  R.  236 ; 
McCahan  v.  Elliott,  103  Pa.  636;  Riland  v.  Eckert,  23  Pa. 
215 ;  Stephen's  Ap.,  38  Pa.  15. 

The  sci.  fa.  and  fi.  fa.  may  be  issued  at  the  same  time : 
Brewster's  Pittctice,  196. 

Miller,  defendant,  waived  her  rights  under  any  execution : 
Dunlop  V.  Speer,  3  Binn.  169 ;  White  v.  Crawford,  84  Pa.  436 ; 
Overton  v.  Tozer,  7  Watts,  331 ;  Hope  v.  Everhart,  70  Pa.  231. 

Stephen  M.  Meredith  and  I^ouis  Richards^  for  appellee,  were 
not  heard. 

Peb  Curiam,  March  21, 1892. 

For  reasons  given  in  its  opinion  filed  October  20, 1890,  the 
court  below  was  clearly  right  in  setting  aside  the  levy  on  de- 
fendant's real  estate,  and  all  subsequent  proceedings  there- 
under. 

Before  plaintiff's  execution  was  issued,  the  lien  of  their  judg* 
ment,  as  to  purchasers  and  subsequent  judgment  creditors,  had 
expired ;  and  no  judgment  of  revival  was  obtained  on  their 
scire  facias  until  October  20,  1890.  In  the  meantime,  viz., 
July  30, 1890,  Jei'emiah  Miller  obtained  judgment  against  de- 
fendant, and,  of  course,  his  lien  antedated  that  of  the  plain- 
tiffs on  their  scire  facias  to  revive  etc. 

The  act  of  May  19, 1887,  P.  L.  132,  provides  that,  from  and 
after  its  passage,  "  execution  may  issue  upon  any  judgment  of 
record  in  any  of  the  courts  of  this  commonwealth,  notwith- 
standing such  judgment  may  have  lost  its  lien  upon  real  estate, 
without  a  previous  writ  of  scire  facias  to  revive  the  same:  Pro-: 
vided,  however,  that  such  execution  shall  be  confined  or  re- 
stricted to  the  personal  property  only  of  the  debtor,  and  that 
such  execution  shall  not  issue  after  the  lapse  of  twenty  years 
from  the  maturity  of  the  judgment." 
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The  order  complained  of  did  not  interfere  with  any  lien  the 
plaintiflFs  may  have  had  on  the  defendant's  personal  property 
by  virtue  of  their  execution.  It  was  only  the  levy  and  pro- 
ceedings had  thereunder,  so  far  as  the  same  relates  to  the  real 
estate  of  defendant,  that  was  vacated  and  set  aside  by  the 
order. 

The  specifications  are  not  sustained. 

The  order  of  the  court  is  affirmed,  with  costs  to  be  paid  by 
appellants. 

(See  next  case.) 


Il22-il2  Miller,  Appellant,  v.  Miller.  (2) 

Judgment — Expired  lien. 

A  judgment  entered  after  the  expiration  of  the  four  years^  lien  of  another 
judgment  and  before  *the  same  is  revived,  takes  precedence  in  the  distribu- 
tion of  the  proceeds  of  real  estate. 

Coats — Attorney^ 8  commiseiowi — Execution. 

An  attomey^s  commissions  in  a  judgment  note  are  not  costs,  but  a  part 
of  the  plaintiffs^  claim. 

Argued  March  8, 1892.  AppeaU  No.  808,  Jan.  T.,  1892,  by 
William  Miller  et  al.,  administrators  of  Mahlon  Miller,  de- 
ceased, from  order  of  C.  P.  Berks  Co.,  Dec.  T.,  1890,  E. 
D.,  distributing  proceeds  of  sherifiPs  sale.  Before  Stbbbbtt, 
Geebn,  Williams,  McCollitm  and  MrrcHELL,  JJ. 

In  addition  to  the  facts  stated  in  the  preceding  case  it  ap- 
peared that  ^fter  appellants  obtained  judgment  in  their  sci.  fa. 
they  issued  execution  and  sold  defendant's  real  estate.  On 
Dec.  20, 1890,  a  rule  to  pay  the  money  into  court  was  made 
absolute.  Subsequently  the  court  made  an  order  distributing 
the  fund  to  the  judgment  of  Jeremiah  Miller,  less  the  costs, 
but  struck  out  of  the  costs  the  five  per  cent  attorney's  com- 
missions provided  for  in  the  note  on  which  appellants'  judg- 
ment had  been  originally  entered. 

Errors  assigned  were,  (1)  the  application  of  the  fund  to  the 
judgment  of  Jeremiah  Miller ;  (2)  in  deducting  the  attorney's 
commissions  from  the  costs. 

D.  -&.  Schroeder^  for  appellants. 

Stephen  M.  Meredith  and  Louis  BichardSj  for  appellees,  were 
not  heard. 
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The  real  estate  of  Robert  Miller  was  sold  by  the  sheriff  on  a 
venditioni  exponas  in  favor  of  appellants,  and  the  proceeds,' 
1395,  was  ordered  into  court  for  distribution.  The  entire  fund 
was  claimed  by  appellants,  on  a  judgment  in  favor  of  their  in- 
testate, entered  May  12, 1885.  It  was  also  claimed,  less  costs 
of  sale,  by  the  appellee,  Jeremiah  Miller,  on  judgment  in  his 
favor  for  |500,  entered  July  30, 1890.  The  court,  after  deductr 
ing  costs  of  execution,  $69.50,  awarded  the  balance,  $325.50,  to 
the  last  mentioned  judgment,  Jeremiah  Miller  v.  Robert  Miller, 
No.  144,  June  T.,  1890.  This  was  done  because  the  lien  of 
appellant's  judgment  was  permitted  to  expire,  and  no  judgment 
on  the  scire  facias  to  revive  was  obtained  until  after  the  entry 
of  Jeremiah  Miller's  judgment.  As  between  lien  creditors, 
the  latter  was  the  fii-st  lien  on  the  fund,  and  was  therefore  en- 
titled to  the  balance  remaining  after  deducting  the  costs  of 
sale. 

It  follows,  from  what  has  been  said,  that  there  was  no  error 
in  not  including,  as  pai-t  of  the  costs  of  execution,  the  $19.75 
attorney's  commissions  on  appellant's  claim.  These  commis- 
sions are  provided  for  in  their  judgment,  and  constitute  part 
of  their  claim. 

There  was  no  error  in  the  distribution,  and  the  decree  should 
be  affirmed. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellants. 


Hunter's  Estate.     Muhlenberg's  Appeal. 

Trust  and  trustee^Parol  trust — Evidence. 

In  1858  Cyrus  Hunter,  who  was  at  the  time  insolvent,  transferred  to  his 
brother  Frederick  all  of  his  property,  upon  the  verbal  understanding  that 
Frederick  should  pay  Cyruses  debts,  and  retui'n  the  surplus,  if  there  should 
be  any  to  Cyras.  The  evidence  did  not  show  what  property  was  trans- 
ferred, and  it  did  not  appeal*  that  any  settlement  was  ever  made  between 
the  brothers.  Frederick  died  in  1863,  at  which  time  unsatisfied  judgments 
still  remained  against  Cyi-us.  Prior  to  1860,  Cyrus  owned  an  interest  in 
certain  real  estate  as  heir  of  his  father.  In  1860  he  and  the  other  heirs 
conveyed  their  interests  to  Frederick.  In  1861  Frederick  conveyed  this 
real  estate  to  one  Trexler  for  $140,000,  subject  to  a  payment  of  $600  per 
annum  to  the  mother  of  Frederick  and  Cyrus  for  her  life,  and  at  her  death 
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the  sum  of  $10,000  was  to  be  paid,  two  sixths  to  Frederick  and  one  sixth 
to  each  of  the  other  heirs,  omitting  Cyrus.  In  1890  the  widow  died  and 
Cyrus *s  trustee  claimed  one  sixth  of  the  $10,000  then  become  payable  un- 
der the  deed  of  1861.  Held,  that  on  the  theory  of  accounting  tiie  claimant 
had  not  the  shadow  of  a  right,  nor  was  tk«  evidence  sufficiently  dear,  to 
contradict  the  title  of  Frederick  under  his  deed  from  Cyrus. 

Argued  March  1, 1892.  Appeal,  No.  159,  Jan.  T.,  1892,  by 
Henry  A.  Muhlenberg,  trustee  of  Cyrus  J.  Hunter  and  wife,  from 
a  decree  of  O.  C.  Burkes  Co.,  distributing  estate  of  Frederick 
O.  Hunter,  deceased.  Before  P axson,  C.  J.,  Stbebbtt,  Gbeen, 
Williams,  McCollum,  Mitchell  and  Hbydrick,  JJ. 

Albright,  P.  J.  of  Lehigh  Co.,  specially  presiding,  filed  the 
following  adjudication : 

"  The  only  controversy  before  the  court  arose  upon  a  claim 
of  said  H.  A.  Muhlenberg  as  trustee  as  aforesaid. 

'^  He  asserts  that  one  half  of  the  item  of  f8,S83.SS,  on  the 
debit  side  of  the  account,  being  the  amount  received  from  the 
Reading  Iron  Company  in  payment  of  a  charge  on  their  lands, 
belongs  to  him  as  trustee ;  that  it  is  not  part  of  the  estate  of 
Frederick  S.  Hunter  and  ought  to  be  stricken  from  the  account 
It  is  alleged  that  Frederick,  at  the  time  of  his  decease,  held 
that  sum  (one  half  of  $3,388.83)  in  trust  for  said  Cyrus,  and 
that  by  divers  transfers  it  has  become  vested  in  him,  the  said 
trustee. 

^^  The  following  are  facts  bearing  upon  said  claim : 

**  Nicholas  V.  R.  Hunter  died  in  1868  intestate,  leaving  a 
lai^e  estate.  He  left  a  widow,  Hannah,  and  six  children,  two 
of  whom  were  said  Frederick  and  Cyrus.  Said  widow,  by  deed 
of  July  29, 1853,  i*eleased  to  said  children  all  her  interest  in 
the  estate  of  her  late  husband  in  consideration  of  certain  prop- 
erty and  sums,  among  them  the  annual  sum  of  $600  during  her 
lifetime  out  of  the  interest  of  her  late  husband  in  the  real  es- 
tate of  the  Reading  Rolling  Mill  and  Gas  Pipe  Works  (which 
afterwards  became  the  propeity  of  said  Reading  Iron  Co.) 
On  January  7, 1860,  four  of  said  children  of  Nicholas  Y.  R. 
Hunter,  deceased,  one  of  whom  was  said  Cyrus,  conveyed  to 
said  Frederick  their  interest  in  certain  real  estate,  late  of  their 
said  father,  including  said  Rolling  Mill  tract.  The  considera- 
tion named  is  |i90,000 ;  the  receipt  of  the  grantors  for  said  sum 
in  at  the  foot  of  the  deed.    On  December  23, 1861,  said  Fred- 
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erick  and  the  owner  of  the  other  share  of  the  late  interest  of 
said  intestate,  Nicholas  Y.  R.  Hunter,  in  said  Rolling  Mill 
property,  made  conveyance  thereof,  subject  to  the  aniiu<tl  pay- 
ment of  f600  to  said  Hannah  during  her  lifetime,  and  at  her 
decease  $10,000,  of  which  last-named  sums  two  sixths  were  to 
be  paid  to  said  Frederick,  and  one  sixth  to  each  of  his  brothers 
and  sisters,  except  said  Cyrus.  Said  Frederick  died  August 
20,  1863.  Said  Hannah  died  February  24,  1890.  After  her 
decease  the  share  late  of  Frederick  in  said  sum  reserved  was 
paid  to  Frederick's  administrator,  the  present  accountant.  It 
is  said  two  sixths,  with  some  interest,  it  is  the  aforesaid  sum  of 
•3,883.33. 

*'*'  The  claimant  relies  mainly  upon  the  testimony  of  Daniel. 
S.  Hunter,  a  brother  of  said  Frederick  and  Cyrus. 

**  The  substance  of  his  testimony  is  this : 

^^  Question.  State  whether  or  not  at  that  time  your  brother 
Frederick  S.  Hunter  was  trustee  for  your  brother  Cyrus  J. 
Hunter,  and  when  he  became  trustee  and  how  and  for  what 
purpose? 

"  Atmper.  He  did  act  as  trustee  for  my  brother  Cyrus.  This 
occurred  probably  between  1858  and  1860,  whilst  Frederick 
was  living  at  Leesport  as  manager  and  part  owner  of  the  Lees- 
port  furnace ;  was  myself  a  clerk  there,  living  with  my  brother 
Frederick.  Cyrus  also  lived  there,  was  engaged  in  the  mer- 
cantile business  and  became  involved  in  his  business  affairs, 
accepted  Frederick's  assistance  in  his  troubles,  with  the  verbal 
understanding  between  them  that  Cyrus  should  transfer  his 
interest  in  the  Leesport  furnace  and  in  the  Rolling  Mill  dower 
to  Frederick  to  secure  him  in  advances  made  in  the  settlement 
of  his  accounts,  and  have  a  very  distinct  recollection  of  hearing 
them  discuss  these  matters,  and  that,  if  in  the  settlement  of 
these  claims  of  Cyrus,  any  portion  of  the  property  transferred 
to  Frederick  remained,  it  would  be  paid  back  to  Cyrus.  Fred- 
erick died  in  1863,  before  any  final  settlement  between  him  and 
Cyrus  was  made.  He  was  trustee  of  all  Cyrus  had  during 
that  time ;  Frederick  took  Cyrus's  property  to  pay  Cyrus's  debta 
and  Cyrus  never  got  it  back,  and  Frederick  held  it  at  the  time 
of  his  death ;  heard  Cyrus  say  he  had  transferred  property  tot 
Frederick ;  heard  Frederick  say  he  had  received  property  from 
Cyrus  to  pay  Cyrus's  debts;  they  spoke  about  those  claims 
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often  and  Frederick  settled  all  the  claims  against  C3^nis; 
never  heard  them  say  what  the  claims  amounted  to ;  do  not 
know  what  claims  Frederick  paid;  am  satisfied  some  were 
from  Philadelphia  merchants  and  some  from  New  York  and 
Brooklyn ;  Cyrus  was  largely  indebted ;  can't  tell  the  amount, 
but  it  ran  into  thousands  of  dollars ;  know  it  was  a  transfer  as 
collateral  security;  Frederick  said  to  Cjrrus,  if  there  is  any- 
thing left  after  closing  your  affairs  you  shall  have  it. 

"  The  following  also  appears : 

"  On  June  17, 1866,  Cyrus  J.  Hunter  and  Sarah  his  wife,  by 
their  writing  transferred  to  Nicholas  Hunter  (bi-other  of  Cyrus), 
in  consideration  of  86,000,  all  the  interest  of  Cyrus  in  the  prop- 
erty set  apart  for  the  use  of  his  mother  during  her  life ;  the 
property  is  described  to  be  a  house  on  South  Fifth  street,  Read- 
ing, and  the  furniture  therein,  a  moiigage  of  $5,000  on  the 
Moselem  furnace,  and  $10,000  on  said  Rolling  Mill  property. 
Cyrus's  interest  in  each  of  said  items  of  property  was  one  sixth, 
except  in  the  $10,000  (as  to  that  he  claims  that  he  owned  one 
sixth  also).  Nicholas  Hunter  was  declared  a  bankrupt  on 
April  12,  1871.  He  was  never  discharged.  All  his  property 
was  sold,  except  what  was  transferred  by  said  assignment  of 
Cyrus  and  wife,  as  to  which  no  action  was  taken  by  the  as- 
signees. 

"  On  December  8,  1881,  Nicholas  assigned  what  had  been 
transferred  to  him  as  aforesaid  to  Henry  A.  Muhlenberg,  to 
hold  in  trust  for  said  Cyrus  and  the  latter's  wife. 

"After  the  decease  of  widow  Hannah  Hunter  in  1890,  Mr. 
Muhlenberg,  the  trustee,  realized  $888.38,  Cyruses  share  of  the 
Moselem  mortgage,  and  $2,998.01,  Cyrus's  portion  of  the  pro- 
ceeds of  the  Fifth  street  house,  which  had  remained  for  the 
use  of  said  Hannah.  The  Moselem  mortgage  was  payable  to 
Cyrus  as  surviving  administrator  of  Nicholas  V.  R.  Hunter. 
By  arrangement  of  counsel  concerned  (the  counsel  in  this 
matter),  the  amount  of  the  mortgage  was  paid  to  Mr.  Leaf, 
the  accountant  here,  and  he  paid  to  Mr.  Muhlenberg,  the 
trustee,  said  $838.33.  Mr.  Leaf  also  had  in  hand  the  pro- 
ceeds of  the  Fifth  street  house,  and  paid  said  $2,998.01  to  Mr. 
Muhlenberg. 

"  The  court  will  also  refer  to  certain  other  matters  of  fact 
which  counsel  for  the  parties  have  presented. 
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^From  the  records  of  the  court  of  common  pleas  of  this 
county,  it  is  found  that  there  were  and  are  judgments  against 
said  Cyrus,  and  assignments  and  satisfactions  aggregating 
$21,495.50.     The  amount  of  those  satisfied  is  $10,090.81. 

**  Cyrus  became  insolvent,  probably  about  1859.  After  that 
at  no  time  had  he  sufficient  property  to  pay  his  debts,  and  his 
debts  never  were  actually  paid. 

"  It  is  alleged  that  while  the  deed  of  January  7, 1860,  was 
absolute,  there  was  an  understanding  that  $10,000,  a  sum 
which  would  yield  $600  interest  annually,  a  part  of  the  con- 
sideration, should  remain  unpaid,  and  that  at  the  decease  of 
the  widow  said  principal  should  be  paid  to  the  heirs  of  Nicho- 
las V.  R.  Hunter;  that  such  understanding  was  recognized  in 
the  deed  of  December  28, 1861,  in  the  form  of  said  reserva- 
tion of  $10,000 ;  that  the  provision  that  two  sixths  should  be 
paid  to  Frederick  (thus  giving  him  what  would  have  been 
Cyrus's  share  also)  was  pursuant  to  said  arrangement  that 
Frederick  was  to  hold  Cyrus's  property  to  pay  the  latter's 
debts^  It  is  claimed  that  the  undeistauding  was  that  what 
remained  unexpended  in  discharging  such  debts  should  be  trans- 
feiTed  and  delivered  again  to  said  Cyrus,  that  said  one  sixth  of 
said  $10,000  was  not  demandable  in  Frederick's  lifetime,  and 
down  to  the  time  of  the  widow's  decease  in  1890 ;  that  it  was 
unexpended  to  pay  said  debts,  and  therefore  said  $1,691.66 
would  now  belong  to  Cyi-us,  but  for  ti-ansfers  of  it  by  him,  and 
that  by  virtue  of  such  transfers  it  is  vested  in  said  Henry  A. 
Muhlenberg  as  trustee. 

*'  Cyrus  owned  20  shares  of  Farmers'  Bank  stock.  In  1859 
he  transferred  it  to  Ames,  president  of  a  bank  in  New  York ; 
in  1861  Ames  transferred  the  same  to  Frederick;  in  1867^ 
Clymer,  a  former  administrator  of  Frederick's  estate,  assigned 
11  of  said  shares  to  Samh  S.  Hunter,  the  wife  of  said  Cyrus. 
There  was  received  in  evidence  in  this  proceeding  the  notes  of 
the  testimony  given  by  Dr.  H.  H.  Muhlenberg,  now  deceased, 
before  the  auditor  on  the  account  of  said  Clymer,  administrator 
as  aforesaid.  (Dr.  Muhlenberg  was  juarried  to  a  sister  of  Cy- 
rus and  Frederick.)  He  testified  that  he  knew  that  Cyrus's 
said  bank  shares  were  transferred  as  collateral  to  a  New  York 
city  bank  in  1859 ;  that  Frederick  afterward  went  to  New  York 
to  arrange  Cyrus's  affairs,  and  when  he  returned  he  told  wit- 
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nes8  that  he  had  redeemed  the  stocky — ^there  were  c»nly  ten 
shares  left,  and  that  he  would  give  these  to  Cyrus's  wife ;  that 
the  ten  shares  did  not  belong  to  him,  Frederick,  they  wei*e  the 
balance  after  the  settlement,  said  he  had  arranged  it,  he  would 
not  pay  them  over  to  Cyrus  but  would  give  them  to  his  wife. 
The  report  of  said  auditor  was  filed  November  4,  1865.  The 
auditor  reported  that  by  consent  of  the  parties  there  was  sub- 
mitted for  his  adjudication  the  question  of  the  ownership  of 
ten  shares  of  Farmers'  Bank  stock,  standing  in  the  name  of 
Frederick  S.  Hunter  and  claimed  by  Cyrus,  or  rather  in  behalf 
of  Uie  latter's  wife.  Upon  said  testimony  of  H.  U.  Muhlen- 
berg, the  auditor  found  that  said  shares  did  not  form  part  of 
the  estate  of  said  Frederick. 

*^  Counsel  for  accountant  in  this  proceeding  oGFered  said  ac- 
count and  the  auditor's  report  thereon,  and  also  a  later  account 
of  the  same  administrator  and  auditor's  report  thereon,  filed 
April  23, 1870,  to  show  that  said  estate  was  solvent,  and  large 
sums  were  distributed  to  the  widow  and  heirs,  and  that  no 
claim  was  made  by  Cyrus  or  any  one  claiming  under  him,  ex- 
cept for  said  shares  of  stock.  Said  first  report  shows  that 
930,297.35,  and  the  latter  that  $14,148.14,  wei-e  distributed  to 
the  widow  and  children  and  legal  representatives  of  said  Fred- 
crick.  There  is  no  evidence,  except  what  has  been  referred  to, 
showing  any  act  of  Frederick  tending  to  prove  that  he  held 
the  fund  in  question,  or  an)*^  other  property  of  Cyrus,  or  owed  to 
Cyrus  the  amount  of  said  one  sixth  of  910,000  or  any  other  sum. 
That  the  acts  or  declarations  of  other  parties  since  Frederick's 
decease  cannot  be  received  to  establish  liability  by  him  in  his 
lifetime  does  not  require  demonstration.  Considerable  stress 
has  been  laid  by  claimant  upon  such  acts  and  declarations  of 
others,  but  whatever  they  might  prove  would  have  no  bearing 
whatever  upon  the  question  presented,  which  is  whether  Fred- 
erick immediately  before  his  decease  held  said  one  sixth  of 
said  910,000  for  Cyrus,  or  owed  him  the  value  of  said  interest 

*^  It  is  urged  by  claimant  that  at  the  time  of  the  alleged 
transfer  of  property  by  Cyrus  to  Fi-ederick  to  pay  the  former's 
creditors,  Cyrus  had  a  large  amount  of  property ;  that  he  owned 
what  is  specified  in  his  subsequent  transfer  to  Nicholas,  an 
interest  in  the  Leesport  Furnaoe,  a  stock  of  goods  and  other 
assets  in  tlie  mercantile  business  in  which  he  was  then  engaged, 
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naid  twenty  shares  of  bank  stock,  and  interest  in  his  late  father's 
estate.  It  is  alleged  that  all  Cyrus  then  possessed  came  into 
Frederick's  hands  to  pay  Cyrus's  debts,  and  to  return  to  Cyrus 
what  should  not  be  required  for  said  purpose. 

"  Exactly  what  property  Cyrus  then  had  does  not  satisfac- 
torily appear  from  the  evidence.  It  is  plain  that  he  had  con- 
siderable at  one  time, — that  appeara  in  various  ways.  The 
seizures  of  property  under  legal  process  and  the  satisfaction  of 
judgments  by  executions  and  otherwise  indicate  it.  At  one 
time  he  had  one  sixth  of  his  deceased  father's  estate,  which 
amounted  to  from  $100,000  to  $200,000,  but  what  he  realized 
therefrom,  when  it  was  consumed  or  lost,  does  not  appear,  ex- 
cept that  his  portion  of  what  was  transferred  by  the  deed  of 
January  7, 1860,  was  $22,500.  But  manifestly  he  had  debts 
to  a  considerable  amount  then,  some  of  which  were  judgment 
liens. 

**  In  1859,  he  owned  said  bank  shares.  It  is  to  be  observed 
that  the  portion  of  these  shares  that  came  to  Frederick's  hands 
have  been  given  to  Cyrus's  wife  with  Cyrus's  consent,  and  are 
not  in  dispute  now. 

*^  Claimant  refers  to  the  transactions  about  the  shares  to  show 
that  Frederick  received  Cyrus's  estate,  and  that  Frederick  had 
been  reimbursed. 

^^  Said  shares  were  not  transferred  to  Frederick,  but  to  the 
bank  president  in  New  York,  to  secure  a  debt  of  Cyrus.  Evi- 
dently by  Cyrus's  direction  they  were  afterwards  assigned  to 
Frederick,  and  evidently  he  paid  the  debt  they  secured.  What 
remained  he  gave  to  Cy tus's  wife ;  as  to  that  no  present  liability 
is  alleged. 

"  Said  transaction  does  not  prove  that  Frederick  received 
other  property.  But  it  is  urged  that  Frederick  said,  about 
1861,  that  he  had  redeemed  the  shares,  that  ten  remained  which 
he  would  give  to  Cyrus's  wife.  That  they  were  the  balance 
after  the  settlement.    . 

"  It  is  plain  that  what  was  settled  was  the  debt  in  New  York 
for  which  the  shares  were  pledged,  not  all  of  Cyrus's  debts. 
Undoubtedly  at  the  time  in  question,  Cyrus  owed  large  amounts. 
There  were  numerous  judgments,  including  those  held  by  Fred- 
erick.   The  fair  inference  from  this  transaction  is  that  Fred- 
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erick  was  saving  something  from  the  wreck  for  Cyrus's  family, 
when  there  was  no  hope  of  paying  the  debts,  and  nothing  more. 

^^  It  is  conceded  by  claimant  that  to  establish  the  demand  the 
evidence  thereof  mast  be  precise,  clear  and  satisfactory.  To 
prevail,  his  claim  ought  to  be  such  as  would  induce  a  chancellor 
to  make  a  decree  in  his  favor  if  hie  were  complainant  in  a  bill 
in  equity,  alleging  what  is  here  asserted  and  praying  for  the 
relief  sought  in  this  proceeding.  It  is  urged  in  substance  Uiat 
upon  a  statement  of  the  account  of  the  alleged  trust  there  would 
be  a  balance  in  favor  of  Cyrus. 

**  What  ought  to  be  placed  on  the  debit  side  ?  All  of  Cyrus's 
property?  What  was  it  and  what  was  its  value?  The  bank 
shares  would  not  come  into  such  account. 

''  Is  Cyrus's  alleged  portion  of  the  $10,000  to  be  debited? 
If  vague  declarations  concerning  it  were  accepted  to  contradict 
the  deeds,  then  it  would  be  charged.  Upwards  of  thirty  years 
before  it  fell  due  by  the  widow's  decease  it  had  some  value. 
If  it  were  placed  on  the  debit  side  it  would  stand  alone.  Surely 
claimant  will  not  maintain  that  thirty  years  after  these  trans- 
actions, and  nearly  that  long  after  the  alleged  trustee's  decease, 
the  latter's  representatives  must  show  items  of  credit  (and  in 
this  proceeding)  on  pain  of  having  a  balance  decreed  against 
them.  So  far  as  the  claim  rests  on  the  idea  of  an  account,  the 
claimant  seems  to  concede  that  he  must  make  out  his  demand, 
that  is,  show  what  was  received  and  expended ;  this  he  has  not 
done.  On  the  theory  of  an  accounting,  claimant  has  not  the 
shadow  of  a  demand.  How  is  the  case  if  the  claim  is  treated 
as  an  assertion  that  the  $1,691.66  is  not  part  of  the  estate  of 
Frederick  and  is  to  be  excluded  from  the  account? 

''  The  Rolling  Mill  property  was  not  charged  with  the  $10,000 
until  that  burden  was  created  by  the  deed  of  December  28, 
1861.  The  interest  of  the  widow  and  children  of  Nicholas  V. 
R.  Hunter  in  his  title  to  that  property  was  what  the  intestate 
law  vested  them  with.  When  the  widow  released  her  dower 
interest  therein  there  was  no  stipulation  that  $10,000  should 
remain  in  it ;  only  that  she  should  receive  thereout  annually 
$600  during  her  lifetime.  When  Cyrus  and  three  of  his  co- 
tenants  conveyed  to  Frederick,  they  did  not  provide  that  $10,000 
should  remain.  That  charge  was  created  chiefly  by  Frederick 
(he  owned  five  sixths  and  his  sister,  Mrs.  Eckert,  one  sixth) ; 
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they  had  power  to  create  the  charge  and  to  appoint  its  payment 
(the  principal)  to  whomsoever  they  pleased.  No  doubt  the 
three  to  sucli  of  whom  they  appointed  that  one  sixth  should  be 
'paid,  gave  a  consideration,  and  no  doubt  it  entered  into  the 
division  of  the  whole  of  their  deceased  father's  estate  between 
them.  But  who  shall  say  now  that  Cyrus  was  not  excluded 
for  the  same  reason  that  the  others  were  included? 

**  Evidently  the  an-angement  to  charge  $10,000  was  made  to 
relieve  all  concerned  from  the  uncertainty  of  the  value  of  the 
widow's  annuity.  Cyrus  was  to  receive  no  part  of  it  because 
no  consideration  therefor  moved  from  him  to  the  grantors  in 
the  deed  of  December  28,  1861.  Certainly  no  such  considera- 
tion is  apparent.  It  was  not  appointing  that  what  belonged  to 
him  should  be  paid  to  Frederick;  his  deed  of  January  7,  1860, 
released  all  his  interest  in  the  land.  Are  those  deeds  to  be  re- 
formed so  as  to  read  that  Cyms  at  the  decease  of  his  mother  is 
to  receive  one  sixth  of  f  10,000  on  the  unsupported  testimony 
of  Daniel  S.  Hunter,  given  thirty  years  after  what  he  testifies 
about  took  place,  and  when  what  he  says  is  rather  his  own 
conclusion  than  the  declarations  of  the  parties  contracting? 
Every  consideration  forbids  such  action.  The  testimony  is 
vague,  conveys  no  definite  idea  as  to  what  the  alleged  contract- 
ing parties  said,  and  is  uncorroborated. 

"  It  is  not  proved  that  the  fund  specifically  claimed  was  ever 
the  property  of  Cyrus. 

**  Entei-taining  these  views,  it  is  not  necessary  to  decide 
whether  the  trustee  has  a  standing  in  this  proceeding  to  claim 
said  fund,  whether  the  demand  falls  within  the  exceptions  to 
the  rule  that  in  a  proceeding  of  this  nature  only  creditors,  lega- 
tees, and  next  of  kin  have  a  standing :  See  Marshall  v.  Hoff, 
1  W.  440;  McBride's  Ap.,  72  Pa.  480;  MUler's  Ap.,  84  Pa. 
391 ;  High's  Estate,  136  Pa.  222." 

Exceptions  to  the  adjudication  were  dismissed  by  the  court. 

JErrors  assigned  were  the  dismissal  of  exceptions. 

Henry  A.  Muhlenberg^  p,  p. — The  assignment  included  all 
of  the  property  of  Cyrus  Hunter,  and  the  terms  upon  which  it 
was  made  may  be  proved  by  parol:  1  Perry  on  Trusts,  77; 
Kiikpatiick  v.  McDonald,  11  Pa.  387 ;  WiUiard  v.  WQliard,  66 
Pa.  119;  Dellinger's  Ap.,  71  Pa.  426;  Maffitt  v.  Rynd,  69  Pa. 
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880 ;  Nixon's  Ap.,  63  Pa.  279 ;  Pierce  v.  McKeehan,  8  Pa.  186 ; 
Lloyd  V.  Carter,  17  Pa.  216 ;  Harrisburg  Bank  v.  Tyler,  8  W. 
&  S.  878 ;  Thudium  v.  Yost,  20  W.  N.  C.  217-219. 

Horace  A.  Yundt^  for  appellee,  was  not  heard. 

Per  Curiam,  March  21, 1892. 

The  facts  of  this  case  are  fully  stated  in  the  adjudication  of 
the  learned  judge,  who  specially  presided  at  the  hearing  in  the 
orphans'  court.  There  appears  to  be  no  error  in  the  distribu- 
tion, and  the  decree  is  affirmed  on  the  opinion  of  the  court 
below. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant. 


^^;-^l  Boyertown  National  Bank  t?.  Hartman,  Appellant. 

Beeda — MistaJce—Bfiformation'-rEvidence. 

Evidence  to  reform  a  deed  on  the  ground  of  mistake  must  be  clear, 
precise  and  indubitable.  It  must  be  not  only  credible,  but  of  such  weight 
and  directness  as  to  make  out  the  facts  allegCN^  beyond  a  reasonable  donbt 

A  wife^s  name  was  mentioned  in  the  recitals  of  a  deed  as  a  party  to  the 

instrument,  but  in  the  granting  clause  and  in  the  habendum  and  coTenaots 

her  name  was  omitted,  and  the  husband^s  name  alone  appeared.    It  was 

claimed  that  her  name  was  omitted  by  mistake  and  that  it  was  intended 

558i  to  convey  the  land  to  the  husband  and  wife  jointly.    One  witness  testified 

37|  that  directions  were  given  to  the  scrivener  to  draw  the  deed  to  both,  the 
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147        558    husband  and  wife  con'oborated  this,  but  a  mortgage  of  the  same  date  was 

?^  ^^  '^^^    offered  in  evidence  in  which  the  husband  was  recited  as  sole  owner. 

147        55^    Held^  that  the  evidence  was  insufficient  to  sustain  a  verdict  for  defendants 

^'^    in  proceedings  by  a  sheriflTs  vendee  to  recover  possession  of  the  land 

lUlan  uSi       which  had  been  sold  as  the  property  of  the  husband,  and  that  the  court 
below  would  have  been  justified  in  giving  binding  instructions  for  plaintifr. 

Argued  March  1, 1892.  Appeal,  No.  152,  Jan.  T.,  1892,  by 
defendants,  John  B.  Hartman  and  wife,  from  judgment  of  C. 
P.  Berks  Co.,  March  T.,  1891,  No.  79,  on  verdict  for  plaintiff. 
Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Williams,  Mc- 
CoLLUM,  Mitchell  and  Hbydrtck,  JJ. 

Proceedings  to  recover  possession  of  real  estate  by  sheriffs 
vendee  under  act  of  June  16,  1836. 

At  the  trial  before  Endlioh,  J.,  the  defendants  claimed 
that  a  deed  executed  on  April  4, 1878,  to  John  B.  Hartman^ 
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the  defendant  in  the  execution  under  which  the  land  was  aold, 
should  have  been  executed  to  John  B.  Hartman  and  Susan  his 
wife,  jointly,  as  tenants  by  entireties.  One  witness  testified 
that  instructions  had  been  given  to  the  scrivener  to  make  both 
Hartman  and  his  wife  grantees.  This  was  corroborated  by 
both  the  defendants.  The  deed  itself  showed  that  Susan  Hart- 
man was  recited  in  the  premises  as  one  of  the  parties  to  the  in- 
strument. 

The  plaintiff  offered  in  evidence,  under  objection  and  excep- 
tion by  defendant,  a  mortgage  of  the  land  in  question  from 
John  Hartman  to  Anna  Bahr,  dated  April  4, 1878,  in  which 
Hartman  was  recited  as  sole  owner.  [8] 

The  court  construed  the  deed  of  April  4, 1878,  as  a  convey- 
ance to  John  Hartman  alone  [1],  and  charged  in  part  as  fol- 
lows: 

**  In  order  to  justify  you  in  finding  this  to  be  the  truth  in 
the  face  of  the  deed  which  omits  to  join  in  the  granting  clauses, 
you  must  be  satisfied  of  it  beyond  a  reasonable  doubt.  You  must 
be  satisfied,  beyond  a  reasonable  doubt,  that  the  intention  was 
as  declared  by  the  witnesses  called  to  prove  this  allegation,  and 
that  it  so  continued  down  to  and  at  the  precise  time  when  this 
deed  was  executed.  .  .  .  The  evidence  must  have  clearly  sat- 
isfied you,  gentlemen,  not  beyond  every  doubt,  for  that  is  im- 
possible, nor  yet  by  a  mere  preponderance,  for  that  is  not 
sufficient ;  but,  as  thoroughly  as  oral  testimony  can  satisfy  the 
mind  of  the  truth  of  this  allegation,  that  the  intention  of  the 
parties  was  to  make  the  conveyance  to  the  husband  and  wife 
jointly."  [8] 

Verdict  and  judgment  for  plaintiff.     Defendants  appealed. 

Errors  assigned  were  (1)  the  ruling  on  evidence,  (2,  8)  in- 
structions as  above.  ^ 

John  F.  Smith,  Jeremiah  K.  Grant  with  him,  for  appellants, 
cited  Meyers  v.  Com.,  83  Pa.  142 ;  McGinity  v.  McGinity,  63 
Pa.  42 ;  Spencer  v.  Colt,  89  Pa.  314 ;  Rearich  v.  Swinehart, 
11  Pa.  233. 

Ermentrout  and  jBmAZ,  for  appellee,  were  not  heard. 

Opinion  by  Mr.  Justice  Sterrbtt,  March  21, 1892, 
In  October,  1890,  the  land  in  controvei-sy  was  sold  as  the 
property  of  the  defendant,  John  Hartman,  and  duly  conveyed 
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by  the  sheriff  to  the  plaintiff.  For  the  purpose  of  showing 
title  in  said  Hartman,  at  time  of  sale,  plaintiff  gave  in  evidence 
deed  of  Jacob  Bahr  and  wife,  dated  April  4, 1878.  It  is  con- 
ceded that  if  John  Hartman  was  sole  vendee  in  fee  under  that 
conveyance,  plaintiff  was  entitled  to  recover.  It  appears,  how- 
ever, from  an  inspection  of  the  deed,  that  John  Hartman  and 
Susan,  his  wife,  are  named  as  parties  of  the  second  part  there- 
to; but,  in  all  the  opei-ative  clauses  of  the  deed,  the  convey- 
ance is  to  ^'  John  Hartman,  his  heirs  and  assigns,"  alone,  and 
the  covenant  of  special  warranty  is  in  same  form.  The  name 
of  Susan  Hartman  nowhere  appears  in  the  deed,  except  in 
the  first  clause,  to  wit :  ^^  This  indenture  made  ....  between 
John  B.  Bahr,  of  ...  .  and  Cathaiine  his  wife,  of  the  first 
part,  and  John  Hai'tman,  of  the  same  place,  and  Susan  his 
wife,  of  the  other  part." 

On  the  face  of  the  deed,  therefore,  John  Hartman  was  the 
sole  owner  of  the  land  when  it  was  taken  in  execution  and 
sold,  as  his  property,  to  the  plaintiff.  But  the  defendants  con- 
tended that,  in  point  of  fact,  the  conveyance  was  to  them  as 
husband  and  wife  jointly  ;  that,  by  a  mistake  of  the  scrivener, 
the  name  of  the  wife  was  omitted  fi*om  the  conveying  and  other 
operative  clauses  of  the  deed,  and  that  the  instrument  should 
be  reformed  so  as  to  make  it  conform  to  the  intention  of  the 
parties.  They,  therefore,  assumed  the  burden  of  making  the 
proof  necessary  to  justify  a  chancellor  in  thus  reforming  the 
deed.  If  they  had  succeeded  in  so  doing,  they  would  have 
established  the  fact  that  they  were  both  seized  of  the  entirety, 
each  equally  entitled  to  possession  of  the  whole,  with  all  the 
incidents  of  the  peculiar  estate,  created  by  a  conveyance  to 
husband  and  wife,  one  of  which  is  that  the  purchaser  of  the 
husband's  interest  takes  nothing  during  the  life  of  the  wife^ 
and  not  even  at  her  death,  if  the  husband  pi-edeceases  her : 
Stuckey  v.  Keefe,  26  Pa.  399 ;  Bates  v.  Seely,  46  Pa.  248  ; 
French  v.  Mehan,  56  Pa.  286 ;  McCurdy  v.  Canning,  64  Pa.  89. 

Testimony  was  introduced  by  the  defendants  for  the  pui*pose 
of  proving  that  all  parties  to  the  transaction  intended  to  con- 
vey to  John  Hartman  and  wife  jointly,  and  not  to  him  alone  ; 
that,  by  a  mistake  of  the  scrivener,  the  name  of  Mra.  Hartman 
was  omitted  from  all  the  operative  clauses  in  the  deed,  etc. 
In  view  of  this  testimony,  the  court  was  requested  to  chai^ 
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that  the  evidence  was  too  vague  and  uncertain  to  reform  the 
deed,  and  that  the  verdict  should  be  in  favor  of  plaintiff,  but 
the  learned  judge  refused  to  so  charge,  and  submitted  the  evi- 
dence to  the  jury  with  instructions,  portions  of  which  are  re- 
cited in  the  second  specification  of  error.  The  verdict  was 
adverse  to  defendants,  and  they  now  complain  that  the  court 
erred  in  three  particulai*s  : 

1.  In  construing  the  deed  of  Jacob  Bahr  and  wife,  April  4, 
1878,  as  a  conveyance  to  John  Hartman  alone. 

This  must  refer  to  what  was  said  as  to  the  legal  effect  of  the 
deed  itself,  as  a  conveyance,  standing  alone  and  without  the 
evidence  introduced  for  the  pui*pose  of  reforming  it.  Thus 
understood  the  court  was  clearly  right.  As  we  have  seen, 
Mrs.  Hartman  is  neither  named  nor  referred  to  in  the  granting 
or  operative  clauses  of  the  deed.  Her  husband's  name  alone 
appears  therein.  The  recognition  of  Mrs.  Hartman  in  the  re- 
cital of  the  parties  to  the  indenture  amounts  to  nothing,  in 
"view  of  the  fact  that  in  every  other  part  of  the  instrument 
there  is  a  studied  avoidance  of  all  reference  to  her,  or  any  other 
grantee  than  her  husband.  Any  other  construction  than  that 
given  by  the  court  below  would  have  been  erroneous. 

2.  The  next  subject  of  complaint  is  the  instruction  as  to  the 
degree  of  evidence  required  to  reform  the  deed. 

Referring  to  the  oral  testimony,  as  to  what  was  said  and 
done  when  the  deed  was  made,  the  learned  judge  instructed 
the  jury,  in  substance,  that  if  it  was  the  intention  of  all  the 
parties  to  make  the  deed  to  Mrs.  Hartman  and  her  husband 
jointly,  and  that  the  deed  was  executed  upon  the  representa- 
tion of  the  scrivener,  and  in  the  belief,  on  the  part  of  all  the 
parties,  that  it  so  disposed  of  the  property ;  in  other  words, 
that  it  conveyed  the  property  to  them  jointly,  "  Then  this  deed 
must  be  treated  precisely  as  if  her  name  was,  throughout,  joined 
with  that  of  her  husband.  But,  in  order  to  justify  you  in  find- 
ing tiiis  to  be  the  truth  in  the  face  of  the  deed,  which  omits  to 
join  the  wife  in  the  granting  clauses,  you  must  be  satisfied  of 
it  beyond  a  reasonable  doubt.  You  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  intention  was  as  declared  by  the  wit- 
nesses called  to  prove  this  allegation,  and  that  it  so  continued 
down  to  and  at  the  precise  time  when  this  deed  was  executed." 

He  then  read  and  affirmed  plaintiff's  second  point  ais  *^the 
Vol.  oxLvn — 36 
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correct  statement  of  the  law,"  and  thereby  instructed  the  juiy 
in  the  language  thereof,  thus :  ^^  Where  a  written  instrument 
is  undertaken  to  be  reformed  by  pai'ol  evidence,  upon  the  ground 
of  fraud,  accident  or  mistake,  the  evidence  of  the  fraud,  acci- 
dent or  mistake,  must  be  clear,  precise  and  indubitable,  and 
must  relate  to  the  time  when  the  writing  was  executed."  In 
further  explanation  of  the  rule  he  then  said :  "  The  evidence 
must  have  clearly  satisfied  you,  gentlemen,  not  beyond  every 
doubt,  for  that  is  impossible,  nor  yet  by  a  mere  preponderance, 
for  that  is  not  sufficient,  but  as  thoroughly  as  oral  testimony 
can  satisfy  the  mind  of  the  truth  of  this  allegation,  that  the 
intention  of  the  parties  was  to  make  the  conveyance  to  the 
husband  and  wife  jointly.  You  must  find  that  the  witnesses 
who  were  sworn  are  credible ;  that  they  distinctly  remember 
the  facts  to  which  they  testify ;  that  they  narrate  the  details 
exactly,  and  that  their  statements  are  true." 

These  instructions,  as  a  whole,  were  as  favorable  to  the  de- 
fendants as  they  were  entitled  to.  They  are  also  in  harmony 
with  our  cases  on  same  general  subjects,  among  which  are : 
Stine  V.  Sherk,  1  W.  &  S.  195;  Spencer  v.  Colt,  89  Pa.  314; 
Rowand  v.  Finney,  96  Pa.  192 ;  Stewart's  Ap.,  98  Pa.  377 ; 
Murray  V.  Ry.  Co.,  103  Pa.  87;  Logue's  Ap.,  104  Pa.  136; 
Ott  V.  Oyer's  Exr.,  106  Pa.  17;  Phillips  v.  Meily,  Id.  536; 
Sylvius  V.  Kosek,  117  Pa.  67 ;  Reno  v.  Moss,  120  Pa.  49,  67. 

In  Ott  V.  Oyer,  supra,  Mr.  Justice  Tbunkby  said :  "  If  the 
evidence  produces  a  clear  conviction,  without  hesitancy,  of  the 
truth  of  the  precise  facts  in  issue,  it  is  sufficient.  The  law 
does  not  require  proof  so  convincing  as  to  leave  no  doubt  in 
the  minds  of  the  jurors  ;  it  is  enough  if  there  be  evidence  to 
satisfy  an  unprejudiced  mind  beyond  reasonable  doubt."  Other 
cases  are  to  the  same  effect.  The  standai*d  of  proof  in  such 
cases  is  "  clear,  precise  and  indubitable."  What  is  meant  by 
"indubitable"  proof,  in  connection  with  such  cases,  is  evi- 
dence that  is  not  only  found  to  be  credible,  but  of  such  weight 
and  directness  as  to  make  out  the  facts  alleged  bej'ond  a  rea- 
sonable doubt.  In  the  very  nature  of  things,  that  conclusive 
and  absolute  proof,  which  results  irom  the  production  of  record 
evidence,  or  rests  on  the  solution  of  a  mathematical  problem, 
can  never  be  the  effect  of  the  verbal  testimony  of  witnesses. 
The  language  of  the  authorities  must  be  considered  in  its  rela- 


Digitized  by 


Google 


i 


BOTERTOWN  NAT.  BK.  v.  HARTMAN,  AppeUant.   668 
1892.]  Opinion  of  the  Coart 

tion  to  the  subjects  and  instrumentalities  to  which  it  is  applied: 
Hart  V.  Carroll,  85  Pa.  608. 

The  line  of  defence  above  referred  to  is  in  the  nature  of  a 
bill  to  reform  the  deed  on  the  ground  of  mistake.  Under  our 
peculiar  system  of  administering  equitable  principles  in  com- 
mon law  actions,  the  trial  judge  exercises  the  functions  of  a 
chancellor,  and  if  his  conscience  is  not  moved  to  grant  the 
equitable  relief  sought,  it  is  his  duty  to  interpose  either  by 
withdrawing  the  case  from  the  jury  or  by  refusing  to  enter 
judgment  on  a  verdict  that  is  not  according  to  equity  and  good 
conscience :  Rowland  v.  Finney,  and  Murray  v.  R.  R.,  supra. 
In  his  opinion,  refusing  a  new  trial,  the  learned  judge  says : 
**  A  careful  review  of  the  whole  case,  as  presented  on  the  trial, 
has  convinced  us  that  it  leaves  just  doubts  concerning  the  es- 
sential points  of  the  defence.''  Our  consideration  of  the  evi- 
dence relied  on  by  the  defendants  has  led  us  to  the  same 
conclusion;  and  we  therefore  think  the  court  below  would 
have  been  fully  warranted  in  withdrawing  it  from  the  jury  by 
giving  binding  instructions  in  favor  of  plaintiff,  as  requested 
in  its  third  point.  The  sa&e  result,  however,  has  been  reached 
by  judgment  on  the  verdict.  If  the  verdict  had  been  other- 
wise, it  would  have  been  the  duty  of  the  court  to  set  it  aside. 

There  is  no  merit  in  the  third  specification.  As  bearing 
on  the  credibility  of  the  witness,  John  Hartman,  the  mortgage 
was  rightly  admitted.  The  specifications  of  error  are  not  sus- 
tained. 

Judgment  affirmed. 


Kelly  V.  Herb  et  al./Appellants. 

Pleadinff — fHffning  qf  statement  by  attorney — Act  qf  May  26, 1887. 

Under  the  act  of  May  25,  1887,  a  statement,  signed  by  an  attorney  at  x 
law  on  the  day  he  was  sworn  in  as  jndge  of  the  orphans^  court  and  on  the  ^ 
day  after  he  was  appointed  and  commissioned,  is  valid,  although  the 
statement  was  not  filed  until  after  the  attorney  took  the  oath  of  office  as 
judge.    In  such  a  case  the  signing  of  the  statement,  not  the  filing,  was  the 
official  act. 

It  seems  that  the  word  *'  attorney,"  as  used  in  the  act  of  May  25,  1887, 
means  attorney  at  law  and  not  attorney  in  fact. 
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Argued  Feb.  3, 1892.  Appeal,  No.  312,  Jan.  T.,  1892,  by 
defendants,  Herb  &  Greenhoflf,  from  judgment  of  C.  P,  Berks 
Co.,  Oct.  T.,  1891,  No.  28,  in  favor  of  plaintiffis  Ellen  Kelly 
et  al.,  for  want  of  a  sufficient  affidavit  of  defence.  Before 
Sterbett,  Green,  Williams,  McCollum  and  Mitghell,  JJ. 

Assumpsit  on  three  promissory  notes. 

The  averments  of  the  affidavit  of  defence  appear  in  the  opin- 
ion of  the  Supreme  Court. 

The  court  entered  judgment  for  want  of  a  sufficient  affidavit 
of  defence. 

Defendants  appealed. 

JSrrors  assigned  were  the  entry  of  judgment  and  in  not  dis- 
charging the  rule  for  judgment. 

D.  JS.  Schroeder^  Geo.  F.  Hagenman^  for  appellants,  cited, 
Murdock  v.  Martin,  182  Pa.  93 ;  Gould  v.  Gage,  118  Pa.  669; 
Sims  V.  Hampton,  1  S.  &  R.  412 ;  Metzler  v.  Kilgore,  8  P.  & 
W.  247 ;  Mechanics'  Bank  v.  Goi-man,  8  W.  &  S.  807 ;  Lan- 
ning  V.  Pawson,  88  Pa.  481 ;  Small's  Ap.,  24  Pa.  400 ;  Claason's 
Ap.,  22  Pa.  863;  Ex  paile  D'Obree-,  8  Vesey  82. 

William  Kerper  Stevens^  B.  Frank  Dettra  with  him,  for  ap- 
pellees, cited  Austin's  Case,  6  Rawle,  202 ;  Adam  v.  Mengel, 
8  Atl.  Rep.  606 ;  Campbell  v.  Com.,  96  Pa.  344 ;  Riddle  v. 
Bedford  Co-^  7  W.  &  S.  391 ;  Keyser  v.  McKissan,  2  Rawle, 
139. 

Opinion  by  Mr.  Justice  Stbrrbtt,  March  21, 1892. 

One  of  the  points  made  by  the  defendants,  in  their  affidavit 
of  defence,  is,  that  plaintiff's  statement,  under  the  act  of  May 
26,  1887,  is  signed  by  "  H.  W.  Bland,  attorney  for  plaintiffs," 
and  was  filed  of  record  ^^  on  September  17,  1891,  at  about  12 
o'clock,  M.,  or  thereafter ; J'  that  said  H.  W.  Bland  is  the  same 
person  who,  on  September  16, 1891,  was  duly  appointed  and 
commissioned  as  judge  of  the  orphans'  court  of  Ber£s  county, 
and  afterwards,  "  on  said  September  17, 1891,  at  the  hour  of 
11  o'clock,  A.  M.,  or  earlier,"  was  duly  sworn  into  said  office. 
The  affidavit  then,  argumentatively,  concludes  thus : 

^^  Defendants,  therefore,  aver  that  plaintiffs'  statement,  etc., 
Bo,  as  aforesaid,  filed  is  not  in  accordance  with  tlie  act  of  May 
26, 1887,  P.  L.  271,  and  is  not  signed  by  said  plaintiffs  or  their 
attorney,  as  is  required  by  said  act,  and  that,  therefore,  they, 
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the  said  defendants  are  not  required  to  further  reply  thereto 
by  affidavit." 

It  cannot  be  doubted  that,  up  to  the  time  that  Mr.  Bland 
took  the  oath  of  office,  and  thus  assumed  the  duties  thereof,  he 
was  as  fully  competent  as  any  other  attorney  at  law  to  prepare 
plaintiffs'  statement,  and  sign  the  same  as  their  attorney.  The 
fact  that  he  was  duly  appointed  and  commissioned  the  day  be- 
fore did  not  disqualify  him  from  acting  as  attorney  for  plain- 
tiffs or  any  one  else.  His  right  ^'  to  practice  as  an  attorney  and 
counselor  at  law  "  did  not  cease  until  he  actually  assumed  the 
judicial  office  by  taking  the  prescribed  oath.  It  is  not  aver- 
red in  the  affidavit  of  defence  that  he  either  prepared  or  signed 
the  statement  afterwards ;  nor  are  its  averments  even  suscepti- 
ble of  any  such  inference.  Signing  the  statement  was  the  offi- 
cial act.  If  the  defendants  meant  to  say  that  Mr.  Bland  did 
that,  after  his  authority  to  act  as  attorney  ceased,  it  would 
have  been  an  easy  matter  to  have  averred  the  fact  in  unequiv- 
ocal language  ;  but  they  have  not  done  so.  It  matters  little 
when  the  statement  was  filed,  whether  before  or  after  Mr. 
Bland  assumed  the  judicial  office. 

We  cannot  assent  to  the  learned  judge's  suggestion,  that 
the  word  "  attorney,"  as  employed  in  tlie  act,  means  **  attorney 
in  fact "  as  well  as  "  attorney  at  law."  We  have  no  doubt  it 
was  intended  to  be  understood  in  the  latter  sense  only.  While 
it  is  not  improbable  that  the  draftsmen  of  the  act  may  have 
had  a  vague  idea  of  making  the  practice  of  the  law  easy,  by 
abolishing  time-honored  distinctions,  etc.,  it  is  scarcely  possible 
that  he  intended  to  open  wide  the  door  of  the  profession,  so 
that  every  layman  might  enter  and  participate  in  the  preparation 
of  pleadings. 

The  conclusion  reached  by  the  court  below  was  that  the  suf- 
ficiency of  the  plaintiffs'  statement  was  unsuccessfully  assailed; 
and  in  that  we  agree.  Neither  of  the  specifications  of  error 
is  sustained. 

Judgment  affirmed. 
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Dettra  v.  Kestner,  Appellant. 

170  4r3|  Mutual  iMurance  companies — Fraud— AssesnnenU — ContraeL 

t566f  A  member  of  a  mutual  insurance  company,  who  has  been  indaoed  to 

2^1  become  a  member  by  the  fraudulent  representadous  of  the  officers  of  the 

/  147       ~5QQ     company,  cannot  set  up  the  fraud  as  a  defence  to  an  action  by  the  reodver 
|d2l4^^il7Q      of  the  company  for  assessments,  where  other  persons  have  subsequently 
joined  the  company  as  innocent  third  parties. 

In  such  a  case,  as  the  rights  of  innocent  third  parties  have  intervened, 
and  it  is  essential  to  their  protection  that  a  contract,  otherwise  vitiated  by 
fraud  and  therefore  voidable,  should  be  sustained,  equity  requires  that  it 
be  upheld. 

Argued  March  8, 1892.  Appeal,  No.  811,  Jan.  T.,  1892,  by 
defendant,  George  L.  Eestner,  from  judgment  of  C.  P.  Berks 
Co.,  Feb.  T.,  1892,  No.  59,  in  favor  of  B.  Frank  Dettra,  re- 
ceiver of  the  Standard  Mutual  Live  Stock  Ins.  Co.  Before 
Stbbbett,  Gbben,  Williams,  McCollum  and  Mitchell,  J  J. 

Amicable  action  of  assumpsit  to  recover  assessments  levied 
by  order  of  co\irt  to  pay  losses. 

The  case  was  tried  without  a  jury  under  the  act  of  April  22, 
1874.  At  the  trial  before  Endlioh,  J.,  defendant  offered  in 
evidence  certified  copy  of  the  articles  of  agreement  and  appli- 
cation for  charter  of  the  Berks  County  Mutual  Live  Stock  In- 
surance Company,  afterwai*ds  the  Standard  Mutual  Live  Stock 
Insurance  Company,  as  the  same  is  on  file  in  the  office  of  the 
secretary  of  the  commonwealth  of  Pennsylvania;  to  be  followed 
by  evidence  that  many  of  the  subscribers  whose  names  appear 
upon  the  said  articles  of  agreement,  and  among  whom  appear 
aU  the  directors  of  the  company,  did  not  have  insurable  prop- 
erty to  the  value  which  they  have  subscribed,  and  that  some  of 
them  did  not  have  any  insurable  property  at  all ;  to  be  followed 
by  evidence,  also,  that  no  policies  were  in  fact  ever  issued  by 
the  company  to  any  of  the  subscribers,  although  the  record 
books  of  the  company  show  that  such  policies  were  issued.  In 
division  "  A  "  the  policies  are  numbered  from  1  to  600,  inclu- 
sive, and  in  division  *'  B  "  they  are  numbered  from  1  to  498, 
inclusive ;  that  from  the  time  of  the  issuing  of  letters  patent* 
to  the  plaintiff  corporation  to  witliin  a  very  short  period  of  the 
time  when  application  was  made  to  this  court  for  a  receiver. 
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said  policies  were  carried  upon  the  books  of  the  company  not 
marked  canceled,  although  no  dues  or  assessments  were  paid, 
and  that  by  resolution  of  the  board  of  directors  of  the  company 
on  Mai'ch  4,  1889,  all  of  said  policies,  to  wit,  998  policietj, 
were  oi-dered  canceled ;  to  be  followed,  further,  by  proof  that 
from  time  to  time  the  plaintiff  company  issued  circulars  in 
which  is  set  forth  the  alleged  condition  of  the  company  in  re- 
ference to  its  financial  standing  as  well  as  the  number  of  poli- 
cies and  the  membei-ship  of  the  company,  in  which  circulars  it 
is  stated  that  they  had  policies  numbering  a  certain  amount, 
in  which  were  included  the  998  alleged  fraudulent  policies 
which  were  never  issued,  and  that  the  defendant  was  handed 
some  of  these  circulars  by  the  officers  or  agents  of  the  company 
before  he  applied  for  the  insurance. 

Mr.  Derr :  The  offer  is  objected  to,  fii-st,  because  for  any  fraud 
perpetrated  in  the  procurement  of  the  charter  by  misrepresen- 
tation, or  amount  of  insurance  already  applied  for,  it  can  be 
taken  advantage  of  only  by  the  commonwealth,  and  therefore  * 
the  testimony  showing  or  tending  to  show  fraud  in  the  pro- 
curement of  the  charter  is  irrelevant  to  the  issue  now  trying. 

Second.  The  assessment  in  this  case  is  for  the  benefit  of 
about  200  members  who  have  sustained  losses  and  who  are 
equally  innocent  of  the  alleged  fraud  with  the  defendant,  and 
even  if  the  facts  are  as  the  offer  proposes  to  prove,  they  would 
not  constitute  a  defence  to  an  action  brought  for  the  purpose 
of  raising  a  fund  to  pay  other  members  who  have  sustained 
losses  and  who  are  equally  innocent  with  the  defendant 

Third.  The  defendant  became  a  member  of  the  company  as 
early  as  September  9, 1887,  participated  in  the  election  of  di- 
rectors and  officers  of  the  company,  and  in  the  management  of 
the  affairs  of  the  company  through  the  said  directors  and 
officers  who  were  his  agents  ;  he  cannot  set  up  a  fraud  in  which 
he  acquiesced  in  order  to  defeat  the  rights  of  members  who 
came  in  after  him  and  who  have  sustained  losses. 

Fourth.  The  arrangement  between  the  members  of  the  com- 
pany such  as  this  is  virtually  one  of  copartnership  and  the 
frauds  perpetrated  by  the  agent  of  the  institution  cannot  be  . 
taken  advantage  of  by  one  of  the  members  as  against  other 
members  equally  innocent  of  the  fraud. 

Fifth.  The  offer  is  generally  irrelevant  and  incompetent. 
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Mr.  Ruhl. — ^I  will  amend  the  offer  by  adding  thereto  the 
following :  ^^  And  became  a  member  of  the  company  upon  the 
representations  contained  in  those  circulars." 

The  Court. — I  will  admit  an)rthing  that  offers  to  prove 
that  this  defendant  in  procuring  the  policy  in  suit  was  induced 
by  direct  and  fraudulent  representations  made  to  him  by  the 
company  to  become  a  member.     Exception.  [1] 

The  court  filed  the  following  opinion : 

FINDINGS  OF  FACT. 

^^  1.  The  Berks  County  Mutual  Live  Stock  Insurance  Com- 
pany was  incorporated  by  letters  patent  issued  November  10, 
1886,  as  a  corporation  to  make  insurance  upon  the  mutual 
principle  on  horses,  colts'  and  mules  against  death  or  theft, 
under  act  May  1, 1876,  P.  L.  58. 

"  2.  By  amendment,  approved  March  16, 1888,  duly  certified 
and  recorded  under  act  June  18,  1883,  P.  L.  122,  the  name  of 
said  corporation  was  changed  to  The  Standard  Mutual  Live 
Stock  Insurance  Company  of  Reading,  Pennsylvania. 

"  8.  (a)  Upon  his  application  dated  September  9,  1887, 
George  L.  Eestner,  the  defendant,  obtained  from  said  company 
a  certificate  of  membership  therein,  bearing  the  same  date  and 
to  be  in  force  for  three  years  thereafter,  numbered  No.  2274, 
insuring  a  mare,  property  of  the  defendant,  for  the  sum  of 
$128  ;  one  of  the  conditions  of  which  is  that  Hhe  holder  of  this 
certificate  by  accepting  the  same  binds  himself  or  heirs  to  pay 
the  annual  dues  and  assessments  on  this  polic}*  so  long  as  the 
same  may  be  in  force ;  not  more  than  four  assessments  annually 
shall  be  made,  which  shall  be  the  policy  holder's  pro  rata  share 
of  the  losses  sustained  by  the  company.' 

^^  (()  Upon  his  application  dated  the  same  day,  defendant 
obtained  from  said  company  a  certificate,  numbered  No.  2275, 
dated  the  same  day  and  to  be  in  force  for  three  years,  of  simi- 
lar character  and  contents  with  the  one  described  above,  insure 
ing  a  horse,  propert}'  of  the  defendant,  for  $128. 

"  (<?)  Upon  his  application  dated  April  11,  1888,  defendant 
obtained  from  said  company  a  certificate  numbered  No.  4692, 
dated  the  same  day  and  to  be  in  force  for  three  years,  of  simi- 
lar character  and  contents,  insuring  a  horse,  property  of  defend- 
ant, for  $180. 

"  (d)  Upon  his  application  dated  January  7,  1889,  defend- 
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ant  obtained  from  said  company  a  certificate  numbered  No.  7151, 
dated  January  18, 1889,  and  to  be  in  force  for  three  years,  of 
similar  character  and  contents,  insuring  a  horse,  property  of 
defendant,  for  $128. 

**  (e)  Upon  his  application  dated  March  8, 1889,  defendant 
obtained  from  said  company  a  certificate  numbered  No.  7626, 
dated  the  same  day  and  to  be  in  force  for  three  years,  of  simi- 
lar character  and  contents,  insuring  a  horse,  property  of  de- 
fendant, for  $152. 

^^  4.  All  the  applications  above  mentioned  were  made  by  the 
defendant  upon  the  faith  of  and  in  reliance  upon  the  statements 
made  in  certain  circulars  from  time  to  time  issued  by  said  com- 
pany, or  its  general  manager,  with  its  apopoval,  and  by  it  or 
him  placed  in  defendant's  hands,  holding  out  to  the  public  the 
advantages  of  membership  and  insurance  in  said  company,  in- 
viting the  same,  stating  the  names  of  persons  to  whom  losses 
have  been  paid,  the  number  of  certificates  or  policies  issued  up 
to  certain  dates,  the  total  amount  of  insurance  written  up  to 
date,  etc. 

"5.  The  circulars  just  mentioned  were  untrue  and  were 
known  to  the  company  and  its  authorized  agents  to  be  untrue, 
in  this,  that  998  certificates  or  policies  claimed  by  them  to  have 
been  issued,  and  representing  $200,000  of  insurance,  to  wit,  in 
divisiod  *  A '  certificates  Nos.  1  to  500,  and  in  division  *  B '  cer- 
tificates Nos.  1  to  498,  were  never  issued  by  said  company,  but 
were  fraudulently  entered  and  canied  along  on  its  books  with- 
out payment  of  fees  or  assessments  thereon,  until  shortly  be- 
fore the  company  ceased  to  do  business,  when  by  a  vote  of  the 
board  of  directors  they  were  ordered  to  be  canceled  for  non- 
payment of  dues. 

**  6.  Large  sums  of  money,  viz.,  about  $5,000,  received  by 
said  company  during  the  year  1888  as  assessments  were  di- 
verted by  the  order  of  the  board  of  directors  from  the  legitimate 
purpose  of  paying  losses  and  proper  expenses,  and  appropriated 
to  the  payment  of  increased  salaries  and  back  pay  to  officei-s, 
or  have  disappeared  and  remain  unaccounted  for  upon  the 
books  of  the  company. 

**  7.  The  defendant  had  no  knowledge  of  the  untruth  of  the 
statements  made  in  cii*culars  concerning  the  number  of  policies 
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issued  and  the  aggregate  of  insurance  written,  nor  of  the  illegal 
acts  of  the  directors  in  the  disposition  of  moneys  collected  by 
the  company,  until  after  the  appointment  of  the  receiver. 

*^8.  During  the  operation  of  the  company  something  over 
two  hundred  losses  were  paid  by  it  to  members  insured. 

"  9.  Among  the  losses  paid  was  one  for  a  horse  insui^d  by 
the  company  to  the  defendant  under  certificate  No.  6148. 

"  10.  Upon  bill  in  equity  filed  by  one  Aaron  H.  Wood  against 
said  company,  to  No.  480  equity  docket,  1889,  in  the  court  of 
common  pleas  of  Berks  county,  alleging  inter  alia  the  insol- 
vency of  said  company,  said  court  on  80th  July,  1889,  ap- 
pointed Peter  W.  Fisher  receiver  of  the  same.  On  6th  October, 
1891,  said  Fisher  iias  on  his  own  application  discharged,  and 
B.  Frank  Dettra,  the  plaintiff,  appointed  receiver  of  said  com- 
pany. 

"  11.  On  11th  January,  1892,  the  said  court  in  said  proceed- 
ings ordered  the  said  B.  Frank  Dettra,  receiver  as  aforesaid, 
for  the  purpose  of  paying  the  losses  incurred  by  said  company 
and  remaining  unpaid  and  subsisting  claims  against  it  on 
July  80, 1889,  to  levy  an  assessment  of  15  per  cent  upon  all 
policies  or  certificates  of  membership  in  force  at  the  time  of 
the  occurrence  of  the  losses  respectively. 

**  12.  The  plaintiff  thei-eupon  levied  an  assessment  pursuant 
to  the  terms  of  said  order.  (Note. — It  was  agreed  by  counsel 
for  both  parties  upon  the  trial  that  the  question  of  the  rea- 
sonableness of  the  amount  of  the  assessment  should  not  be 
inquired  into  in  this  proceeding ;  this  agreement  to  be  without 
prejudice  to  the  right  of  the  defendant,  notwithstanding  any 
judgment  in  this  suit,  to  apply  for  a  reduction  of  the  same  in 
the  equity  proceedings  or  otherwise.) 

**  18.  The  losses  on  certificates  issued  by  the  company,  which 
occurred  during  the  defendant's  membership  therein,  by  virtue 
of  the  certificates  above  refen*ed  to  and  while  said  certificates 
were  in  force,  and  which  remained  unpaid  and  subsisting  claims 
against  the  company  on  80th  July,  1889,  number  193,  and 
amount  in  the  aggregate  to  $26,074.46. 

^^14.  The  amounts  levied  by  the  receiver  as  assessments 
under  order  11th  January,  1892,  upon  the  certificates  or  policies 
held  by  the  defendant  are : 
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On  oertifiaate  No.  2274        .        .        .        f27.06 
«  "         "    2275    ....      27.06 

**  "         "   4592        .        .        .  82.38 

**  **         "    7451    ....        9.09 

**  "         "    7626        .        .        .  7.69 

fl08.28 

^^  Upon  the  basis  of  these  facts  and  as  applicable  to  them,  1 
make  the  following 

"CONCLUSIONS  OF  LAW. 

**  1.  Under  the  terms  of  the  policies  or  certificates  held  by 
the  defendants,  aside  from  any  question  of  fraudulent  practices 
by  the  company,  or  its  agents,  or  ofiBcers,  the  defendant  is  lia- 
ble for  a  proportionate  amount  of  the  losses  occurring  to  other 
members  of  and  insured  in  said  company,  and  become  claims 
against  the  latter  before  the  date  of  its  suspension  and  the  ap- 
pointment of  a  receiver  and  during  a  period  when  the  said  cer- 
tificates were  in  force ;  and  for  the  purposes  of  this  case,  the 
assessment  levied  by  the  receiver  upon  the  several  policies  or 
certificates  held  by  defendant  represented  the  proportionate 
amounts  due  by  him.  [2] 

"  2.  The  fraud  or  misrepresentation  practiced  upon  the  de- 
fendant by  means  of  the  misstatements  of  the  company  and  its 
agent  in  the  circulars  given  to  the  defendants  concerning  the 
number  of  policies  issued  and  the  aggregate  of  insurance  writ- 
ten, though  it  was  the  inducing  circumstance  that  led  defend- 
ant to  apply  for  and  accept  the  certificates  held  by  him,  and 
though  he  had  no  knowledge  of  the  falsity  of  said  statements 
until  after  the  appointment  of  a  receiver,  cannot  avail  him 
as  a  defence  in  this  suit. 

"  8.  The  illegal  and  fraudulent  acts  of  the  board  of  directors 
in  misapplying  or  wasting  moneys  collected  by  way  of  assess- 
ment to  pay  losses,  and  in  failing  to  keep  proper  account 
thereof,  though  unknown  to  the  defendant  until  after  the  ap- 
pointment of  the  receiver,  cannot  be  set  up  by  him  as  a  defence 
in  this  suit.  [8] 

"  4.  The  plaintiff  in  this  suit  is  entitled  to  judgment  against 
the  defendant  for  the  whole  amount  of  his  claim — $108.28."  [4] 

Endlich,  J.,  filed  the  following  opinion  on  exceptions : 

"  There  ai*e  four  exceptions  by  defendant  upon  this  record. 
The  first  was  taken  at  the  trial  to  the  ruling  of  the  court  upon 
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his  offer  to  show  fraud  on  the  part  of  the  corporators  of  the 
Insurance  Company  in  obtaining  their  charter  of  incorpora- 
tion. The  others  relate  to  the  second,  third  and  fourth  con- 
clusions of  law  as  stated  in  the  decision  filed.  The  statutory 
allowance  of  thirty  days  is  waived  by  counsel. 

^^  1.  I  take  it  to  be  a  very  clear  proposition  that  one  who  has 
agreed  to  become  a  member  of  a  corporation  and  has  enjoyed 
the  benefits  and  privileges  of  membership,  cannot,  when  called 
upon  to  perform  the  obligations  of  his  conti-act,  set  up  as  a 
defence  that  the  corporation  was  not  legally  organized :  2  Mora- 
wetz,  Priv.  Corp.,  748.  The  fraud  that  was  offered  to  be  shown 
was  a  fraud  upon  the  commonwealth.  But  it  is  argued  that 
it  constitutes  at  the  same  time  a  fraud  upon  every  person  sub- 
sequently entering  the  corporation,  because  he  has  the  right  to 
assume  that  the  statutory  prerequisites  in  order  to  legal  incor- 
poration have  been  complied  with ;  that  he  must  be  presumed 
to  have  entered  upon  the  strength  of  that  assumption,  the 
falsity  of  which  in  itself  is  presumptively  a  fraud  upon  him, 
vitiating  his  contract  of  membership.  That  it  can  only,  be  pre- 
sumptively  a  fraud  upon  him  is  clear  from  the  fact  that  it  may 
be  rebutted  by  evidence  of  knowledge  by  the  member  of  the 
true  state  of  facts :  Morrison,  Receiver,  v.  Doi-sey,  48  Md.  461. 
Apart  fi'om  the  objection  that  defendant's  argument  would 
thus  require  us  to  countenance  a  presumptiqp  of  fact  raised 
upon  another  mere  presumption  as  its  basis,  which  is  not  per- 
missible, Douglass  V.  Mitchell,  35  Pa.  440-443 ;  Phila.  C.  Puss. 
Ry.  Co.  V.  Henrice,  92  Pa.  431-34,  it  appears  subversive  of 
the  rule  that  the  validity  of  a  charter  cannot  be  collaterally 
inquired  into — a  rule  too  well  settled  to  require  citation  of  au- 
thorities. There  can  be  no  substantial  distinction  between  a 
collateral  impeachment  of  the  existence  dejure  of  a  corporation 
on  the  ground  of  fraud  in  the  procurement  of  its  charter,  and 
the  attempt  to  avoid  the  obligation  of  a  contract  made  with  the 
corporation  on  the  ground  of  such  fraud.  If  the  one  cannot 
be  done,  and  of  that  there  is  no  doubt,  the  other  cannot  be 
done.  It  is  true  that  in  Lycoming  F.  Ins.  Co.  v.  Woodworth, 
83  Pa.  223,  a  feigned  issue  to  try  the  question  of  fraud  in  pro- 
curing the  insured  to  enter  into  his  contract,  the  company  sub- 
mitted the  following  points : 

^^  ^  A  member  of  a  mutual  insurance  company  who  has  con- 
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tracted  with  it  as  a  valid  corporation  is  not  in  a  position  to  ob- 
ject to  the  regularity  of  the  incorporation  or  formation  of  the 
company.' 

"  The  court  below  answered  it  as  follows :  *  This  point  we 
cannot  affirm  if  you  find  there  was  fraud  practiced  upon  them 
in  procuring  their  assent  to  take  the  policy.' 

"  The  verdict  was  for  the  insured  and  judgment  was  entered 
upon  it.  On  writ  of  error,  assigning  inter  alia  the  answer  to 
the  above  point,  the  judgment  was  affirmed.  In  the  opinion 
of  Mr.  Justice  Gobdon,  it  is  said  that  certain  of  the  assign- 
ments, including  this  one,  raised  the  material  question  in  the 
case.  But  there  is  no  discussion  of  this  particular  assignment. 
Indeed,  the  material  question  was  that  of  the  applicability  of 
the  principle  that  the  company,  having  profited  by  the  fruits 
of  its  agent's  acts,  was  bound  by  his  representations.  The 
answer  to  the  point  seems  to  mean  and  to  have  been  accepted 
by  the  Supreme  Court  as  meaning  that,  if  there  was  fraud,  the 
point,  while  abstractly  correct,  became  immaterial.  At  any 
rate,  I  cannot  regard  that  case  as  upsetting  a  rule  of  law  recog- 
nized by  innumerable  decisions  in  this  state  and  elsewhere. 

^^  2.  Concerning  the  fraudulent  misrepresentations  made  to 
the  defendant  on  the  subject  of  the  financial  condition  of  the 
company  as  an  inducement  to  acquire  membership  and  insur- 
ance in  it,  it  may  be  conceded  that,  as  between  the  company 
and  the  insured,  they  would  avail  the  latter  as  a  defence  in  a 
suit  by  the  former  upon  his  contittct :  Sunbury  F.  Ins.  Co.  v. 
Humble,  100  Pa.  495 ;  1  Moraw.,  P.  C,  §§  106-107.  But  it 
does  not  follow  that  they  will  do  so  in  this  suit.  To  be  sure, 
Sunbury  F.  Ins.  Co.  v.  Humble,  supra,  was  an  action  by  a  re- 
ceiver for  an  assessment  levied  by  him.  But  the  objection 
here  made  to  the  allowance  of  the  defence  was  not  there  made, 
and  its  merits,  of  course,  not  passed  upon ;  nor  have  I  been  re- 
ferred to  any  decision  exactly  in  point. 

^^  Membership  in  a  mutual  company  dates  from  consumma- 
tion of  the  contract  by  which  it  is  created :  Eilenberger  v.  Ins. 
Co.,  89  Pa.  464-469.  Hence  during  the  negotiation  the  rela- 
tion of  the  applicant  for  membership  to  the  mutual  company 
is  the  same  as  that  of  one  negotiating  to  become  a  member  of 
a  stock  corporation  to  it :  Ibid.  There  is,  therefore,  an  anal- 
ogy between  the  acquisition  of  membership  in  a  mutual  corn- 
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pany  and  a  subscription  of  shares  in  a  stock  company.  Such 
a  subscription  is  not  only  an  undertaking  to  the  company,  but 
with  all  other  subscribers:  Grafif  v.  R.  R.  Co.,  31  Pa.  498; 
Miller  v.  R.  R.  Co.,  87  Id.  95.  It  is  a  trilateral  undertaking 
and  even  if  fraudulent  as  between  two  of  the  parties,  it  is  to 
be  enforced  for  the  benefit  of  the  third :  Graff  v.  R.  R.  R.  Co., 
supra,  p.  498.  The  third  parties  may  be  shareholders :  Ibid. ; 
Miller  v.  R.  R.  Co.,  supm ;  Mmor  v.  Bank,  1  Pet  (U.  S.)  66, 
per  Story,  J. ;  or  creditors :  Turner  v.  Ins.  Co.,  66  Ga.  649 ; 
38  Am.  Rep.  801 ;  Taylor  on  Private  Corp.,  §  744,  or  both. 
The  receiver  is  not  the  mere  representative  of  the  corporation, 
but  the  custodian  of  the  interests  of  all  the  parties  who  may 
establish  rights  in  the  cause :  Booth  v.  Clark,  17  How.  (U.  S.) 
331,  per  Wayne,  J.  As  against  him,  therefore,  no  defence  can 
be  made  which  could  not  be  made  as  against  any  of  the  in- 
terests which  he  represents.  Hence,  *  when  the  receiver  of  an 
insolvent  corporation  sues  to  recover  the  amount  unpaid  on  a 
subscription,  it  is  then  too  late  to  plead  that  the  subscription 
was  induced  by  fraudulent  misrepresentation : '  Taylor  on  Pri. 
Coi*p.  §  523.  That  plea,  as  was  said  by  Chelmsford,  L.  C,  in 
Oakes  v.  Turquand,  L.  R.  2  H.  L.  825, 844,  would  have  availed 
in  a  case  between  the  subscriber  and  the  company,  in  which  the 
latter  had  sued  him  for  calls  on  his  subscriptioti ;  but,  the  con- 
tract being  not  void,  but  only  voidable,  that  plea  could  not  be 
set  up  as  against  the  liquidator  or  receiver:  Ibid.,  p.  352. 
The  decision  in  this  case  does  not,  perhaps,  as  clearly  as  our 
own,  recognize  the  trilateral  character  of  the  contract  of 
membership.  But  it  gives  another  reason,  which  is  at  least 
cumulative  to  it  and  leads  to  the  same  result.  It  is  that,  no 
matter  if  there  was  fraud  in  the  statements  made  by  the  pro- 
spectus or  circular  upon  the  faith  of  which  the  relation  of 
membership  was  assumed,  the  person  who  was  thus  misled  into 
assuming  it  had,  during  the  continuance  of  his  membership, 
opportunity  of  investigating  the  affairs  of  the  company  of 
which  he  was  bound  to  avail  himself,  and  his  voluntary  igno- 
rance upon  the  subject,  until  the  company  broke  up,  precluded 
him  from  then  raising  the  objection :  Ibid.,  p.  856.  I  prefer 
this  reason  to  that  based  upon  the  analogy  pointed  out  by 
Cairns,  L.  C,  in  Tennent  v.  Glasgow  Bank,  L.  R.  4  Ap.  Cas. 
615,  621,  between  the  liabilities  in  this  respect  of  stockholders 
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and  partners  both  fraudulently  led  into  a  joint  enterprise,  be- 
cause this  illustration  can  scarcely  be  extended  beyond  the 
rights  of  creditors  and  is  based  upon  the  supposition  of  fraud 
on  the  part  of  one  partner  inducing  the  other  to  join  him. 
But,  as  was  said  by  Jessel,  M.  R.,  in  re  Hull  and  County  Bank, 
Burgess'  Case,  L.  R.  15  Ch.  Div.  507,  512,  so  here  the  other 
members  are  as  innocent  of  this  fraud  as  the  defendant.  There 
is  no  pretence  for  saying  that  they  authorized  a  committal  of 
it;  on  the  contrary,  they  themselves  were  defrauded  in  like 
manner ;  and,  thei^fore,  they  acquired  lights  as  innocent  par- 
ties which  would  be  defeated  by  a  rescission  of  defendant's 
conti*acts.  In  other  words,  the  voluntary  ignorance  of  the 
defendant  as  to  the  true  condition  of  the  company's  financial 
standing  and  his  failure  to  withdraw  in  s%ason  constituted  neg- 
ligence on  his  part  as  against  others  becoming  members  and  in- 
suring after  him ;  and  all  authorities  agree  that  the  right  to 
avoid  the  contract  of  membership  induced  by  fraud  is  barred 
by  laches:  1  Moraw.,  P.  C,  §  108 ;  Taylor,  P.  C,  §§  524-6 ; 
Garrett  v.  R.  R.  Co.,  78  Pa.  465. 

^^  There  is  probably  no  room  for  doubt  that  this  company  as 
regards  its  originators  and  managers  was  conceived  in  fraud 
and  lived  in  fraud.  But  the  persons,  who,  like  the  defendant, 
became  members,  insurers  or  creditors  of  it,  are  as  innocent  as 
he,  and,  so  far  as  his  undertaking  with  the  company  and  his 
acts  and  omissions  while  suffering  himself  to  be  held  out  as  a 
member  of  it  have  clothed  them  with  rights  upon  him  and  im- 
posed on  him  duties  and  liabilities  towards  them,  the  fraud  of 
the  company  upon  him  cannot  avail  him  as  a  defence  against 
their  enforcement.    And  that  is  this  case. 

^^  3.  The  exception  to  the  thii-d  conclusion  of  law  stated  in 
the  decision  is,  I  think,  disposed  of  by  what  was  said  by  Mr. 
Justice  Williams,  in  Koehler  v.  Beeber,  122  Pa.  291,  298  : 

" '  The  defendant  in  the  court  below,  when  he  took  his  pol- 
icy and  gave  his  premium  note,  became  a  member  of  the  com- 
pany. As  such  he  had  a  right  to  attend  the  meetings  of  its 
members  and  to  vote  at  the  election  of  directors.  If  the  direc- 
tors were  extravagant,  incompetent,  or  careless  of  their  trust, 
they  were  nevertheless  his  representatives  in  the  management 
of  the  affairs  of  the  company,  and  their  acts  done  within  the 
scope  of  their  authority  bind  him.    He  should  have  investigated 
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the  situation  of  the  company  and  the  character  of  the  manage- 
ment before  giving  his  note  and  subjecting  himself  to  contribu- 
tion towards  the  payment  of  salaries  that  bore  no  relation  to  the 
value  of  services  actually  rendered,'  etc. 

"  Moreover,  it  is  a  general  rule  that  illegal  acts  of  a  corpora- 
tion are  no  defence  to  the  enforcement  of  obligations  incun*ed 
towards  its  members  or  others:  Hoboken  B.  A.  v.  Martin, 2 
Beas.  (N.  J.)  428 ;  as,  e.  g.,  the  misappropriation  of  corporate 
funds :  Reg.  v.  D'Eyncourt,  4  B.  &  S.  820,  per  Cockbubn,  C.  J. 

"  4.  If  the  second  and  third  conclusions  are  right,  as  I  think 
they  are,  the  correctness  of  the  fourth  follows  as  a  matter  of 
course. 

"  And  now,  to  wit,  February  6,  1892,  the  exceptions  filed 
are  dismissed,  and  it  %  ordered  that  judgment  be  entered  in 
favor  of  plaintiff  and  against  defendant  according  to  the  de- 
cision previously  filed." 

Subsequently  the  court  filed  the  following  supplemental 
opinion : 

^^  I  desire  to  add  to  the  opinion  filed  in  this  case  on  Febru- 
ary 6, 1892,  as  pertinent  to  the  first  point  discussed  therein,  the 
reference  to  a  recent  case  which  has  come  to  my  notice  since 
that  date. 

"  Stat.  Mass.  1884,  c.  830,  §  8,  provides  that  every  foreign 
corporation  doing  business  in  that  commonwealth  shall  file 
with  the  commissioner  of  corporations  a  copy  of  its  charter  or 
certificate  of  incorporation,  and  a  statement  of  the  amount  of 
its  capital  stock  and  of  the  amount  paid  in  thei'eon  to  its  treas- 
urer, etc.,  which  statement  shall  be  subscribed  and  sworn  to  by 
its  president,  treasurer,  and  by  a  majority  of  its  directors. 

^^  A  corporation  chartered  in  Maine  engaged  in  business  in 
Massachusetts,  after  filing  the  statement  required.  Plaintiff 
took  certain  notes  of  the  corporation  after  an  examination  of 
the  statement  and  communicated  to  him  of  its  contents  by  his 
attorney.  The  statement  was  in  point  of  fact  untrue,  and  plain- 
tiff brought  an  action  of  deceit  against  its  subscribers.  It  was 
held  by  the  Supreme  Judicial  Court  of  Massachusetts  that  the 
action  could  not  be  sustained  upon  the  ground  of  the  untruth 
of  the  statement :  Hunnewell  v.  Duxbury,  28  N.  E.  Rep.  267. 
In  the  opinion  of  the  court,  filed  September  2, 1891,  Barker, 
J.,  citing  a  number  of  authorities,  says : 
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^^  *  The  main  question  is  whether  the  plaintiff  can  maintain 
an  action  of  deceit  for  alleged  misstatements  contained  in  the 
certificate.    In  the  opinion  of  a  majority  of  the  court,  this  ques- 
tion should  have  been  decided  adversely  to  the  plaintiff.     The 
execution  by  the  defendants  of  the  certificate  to  enable  the  cor- 
poi-ation  to  file  it  under  St.  1884,  c.  330,  §  3,  was  too  remote 
from  any  design  to  influence  the  action  of  the  plaintiff  to  make 
it  the  foundation  of  an  action  of  deceit.     To  sustain  such  an 
action,  misrepresentations  must  either  have  been  made  to  the 
plaintiff  individually,  or  as  one  of  the  public,  or  as  one  of  a  class 
to  whom  in  fact  they  are  addressed,  or  have  been  intended  to 
influence  his  conduct  in  the  particular  of  which  he  complains. 
This  certificate  was  not  communicated  by  the  defendants  or 
the  corporation  to  the  public  or  the  plaintiff.    It  was  filed  with 
a  state  oflBcial  for  the  definite  puipose  of  complying  with  a  re- 
quirement imposed  as  a  condition  precedent  to  the  right  of  the 
corporation  to  act  in  Massachusetts.     Its  design  was  not  to 
procure  credit  among  merchants,  but  to  secure  the  right  to 
transact  business  in  the  state.  ...  If  such  an  action  lies,  it 
might  have  been  brought  in  many  instances  upon  representa- 
tions made  in  returns  required  of  domestic  corporations,  and 
yet  there  is  no  instance  of  such  an  afftion  in  our  reports.   .   .   . 
Nor  is  there  any  English  case  which  goes  to  the  length  neces- 
sary to  sustain  the  plaintiff's  action.  ...  In   these  cases  the 
representations  were  clearly  addressed  to  the  plaintiffs,  among 
others  of  the  public  or  of  a  class,  and  were  plainly  intended  and 
calculated  to  influence  their  action  in  the  specific  matter  in 
which  they  claim  to  have  been  injured.     So,  too,  in  the  Ameri- 
can cases  relied  on  to  support  the  action.  ...  In  the  case  at 
bar  the  certificate  was  made  and  filed  for  the  definite  purpose, 
not  of  influencing  the  public,  but  of  obtaining  from  the  state  a 
specific  right,  which  did  not  affect  the  validity  of  its  contracts, 
but  merely  relieved  its  agents  in  Massachusetts  of  a  penalty. 
It  was  not  addressed  to  or  intended  for  the  public,  and  was 
known  to  the  plaintiff  only  from  the  search  of  his  attorney.    It 
could  not  have  been  intended  or  designed  by  the  defendants 
that  the  plaintiff  should  ascertain  its  contents  and  be  induced 
by  them  to  take  the  notes.    It  is  not  such  a  representation  made 
by  one  to  another  with  intent  to  deceive  as  will  sustain  the  ac- 
tion.    Its  statements  are  in  no  fair  sense  addressed  to  the  per- 
VOL.  CXLVII — 37 
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son  who  searches  for,  discovers  and  acts  upon  them,  and  cannot 
fairly  be  inferred  or  found  to  have  been  made  with  the  intent 
to  deceive  him.' 

^*  It  seems  to  me  that  the  principle  of  this  decision,  whose  ap- 
plication to  this  case  lies  upon  the  surface,  sustains  the  ruling 
made  at  the  trial  on  the  defendant's  offer,  in  respect  of  both 
what  was  excluded  and  what  was  admitted." 

Errors  assigned  were  (1)  the  ruling  on  evidence,  quoting 
the  bill  of  exceptions ;  (2-4)  the  conclusions  of  law  found  by 
the  court. 

0.  H,  RuJd^  of  Ermentrout  &  Ruhl,  and  Wm.  R.  Fisher  with 
him,  for  appellant. — This  case  is  ruled  by  Sunburg  Fire  Co.  v. 
Humble,  100  Pa.  495  ;  New  Era  Life  Ass'n  v.  Weigle,  128  Pa. 
577. 

Cyr%is  G.  Derr^  Henry  C.  Q.  Reber  with  him,  for  appellee, 
cited  Graff  v.  R.  R.,  81  Pa.  498;  Litchfield  Bank  v.  Church, 
29  Conn.  137. 

Per  Curiam,  March  21, 1892. 

By  agreement  of  parties,  trial  by  jury  was  waived  and  the 
decision  of  this  case  was  submitted  to  the  court  pursuant  to 
provisions  of  the  act  of  A^ril  22,  1874. 

It  was  claimed  by  defendant  that  he  was  induced  to  apply 
for  and  accept  membership  in  the  Standard  Mutual  Live  Stock 
Company  (of  which  plaintiff  is  receiver)  by  reason  of  false 
and  fraudulent  representations  made  to  him  by  the  officers  (»f 
the  company,  as  to  its  financial  standing,  amount  of  insurance, 
etc.,  and  that  he  had  no  knowledge  of  the  fraud  thus  practiced 
upon  him  until  demand  was  made  by  the  receiver  for  payment 
of  the  assessment  in  suit. 

The  facts  constituting  the  alleged  fraud  were  substantially 
found  by  the  court ;  but  it^was  also  found  that  the  rights  of 
innocent  third  parties  afterwards  intervened,  and  for  that  rea- 
son the  learned  judge,  in  his  second  conclusion  of  law,  held 
that  the  fraud  practiced  on  the  defendant  could  not  avail 
him  in  this  suit. 

Where  the  rights  of  innocent  third  parties  have  not  inter- 
vened the  principle  contended  for  by  defendant  is  applicable. 
In  such  case,  fraud  justifies  rescission  of  the  vitiated  contitict, 
and  as  far  as  possible  remits  the  parties  to  their  former  condi* 
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tion ;  but  when,  as  in  this  case,  the  rights  of  innocent  third 
parties  have  intervened,  and  it  is  essential  to  their  protectmn 
that  a  contract,  otherwise  vitiated  by  fraud,  and  therefore  void* 
able,  should  be  sustained,  equity  requires  that  it  be  upheld. 
The  application  of  that  principle  to  the  facts  found  by  the 
court  practically  disposed  of  the  case. 

There  was  no  error  in  the  ruling  complained  of  in  the  first 
specification,  nor  was  there  any  error  in  either  of  the  three 
conclusions  of  law  recited  in  the  remaining  specification  of 
error.  Their  correctness  is  fully  vindicated  in  the  opinion  of 
the  learned  judge  who  presided  at  the  trial.  For  reasons 
more  fully  given  by  him  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Rafferty  et  al.  v.  Central  Traction  Co.,  Appellant. 

[Marked  to  be  reported.] 

Equitif  pleading — Parties — W7*en  hiU  not  multifarious. 

Where  a  cause  of  complaint  is  one  that  is  common  to  all  the  plaintiffs, 
and  the  right  under  which  all  claim  is  precisely  the  same  as  to  each,  and 
the  oomplaint  of  all  is  against  the  same  defendant  for  the  doing  of  acts 
which  affected  all  alike,  and  in  the  same  manner,  and  the  defence  set  up 
is  common  to  all  the  plaintiffs,  and  the  testimony,  proofs  and  decree  are 
alike  as  to  all  the  plaintiffs,  a  bill  filed  by  several  such  plaintiffs  against 
the  common  defendant  is  not  multifarious. 

Lease  cf  franchises  of  street  railways, 

A  street  railway  company  which  has  without  authority  of  law  leased 
the  property  and  franchises  of  another  railway  company  is  responsible  to 
the  commonwealth,  but  not  to  a  private  citizen,  who  has  sustained  no 
special  injury  for  which  he  is  entitled  to  redress. 

Use  of  streets  by  street  railway  C6mpanies — Act  cf  March  22, 1887. 

Under  the  first  section  of  the  act  of  March  22,  1887,  which  provides  that 
a  street  railway  company  organized  thereunder  may  lay  tracks  upon  any 
street  upon  which  **  a  passenger  railway  now  is,  or  may  hereafter  be  con- 
structed,^^ such  a  company  may  enter  upon  streets  and  lay  their  tracks 
thereon,  although  the  streets  have  not  before  been  occupied  by  passenger 
railways. 

Leases  of  street  railways — Act  of  February  17, 1870. 

The  act  of  February  17,  1870,  P.  L.  81,  giving  to  railroad  companies 
the  right  to  lease  their  property  and  franchises,  applies  to  street  passenger 
railway  companies  as  well  as  tu  steam  railroad  companies. 
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Eminent  domain — Motor  railway — Art  XVI,  sec.  8,  constUutUm, 
The  operation  of  a  street  railway  by  horse-car,  cable  or  electricity,  when 
authorized  by  law,  on  a  public  street,  is  not  an  additional  servitude  ur 
burden  on  the  land,  which  will  entitle  the  owner  of  pi-operty  abutting  on 
the  street  to  compensation  under  aiticle  XVI,  sec.  8,  of  the  constitution. 

Right  cf  ahiUting  owners  to  use  of  street 

If  at  any  time  the  owner  of  property  abutting  on  a  street  has  occasion 
for  the  presence  of  vehicles  in  front  of  his  property  on  the  street  to  take 
away  or  deliver  persons  or  goods,  he  may  exercise  that  right  for  sach 
reasonable  time  as  is  necessary  for  his  purposes ;  and  if,  in  such  exercise 
of  the  right,  the  passage  of  street  cars  is  impeded,  the  street  cars  must 
wait. 

Argued  Nov.  10, 1891.  Appeal,  No.  269,  Oct  T.,  1891,  by 
defendant,  from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  July  T., 
1889,  No.  489,  in  favor  of  plaintiffs,  Bernard  Rafferty  et  al. 
Before  Paxson,  C.  J.,  Stbbbett,  Gbeek,  Williams  and 
Mitchell,  JJ. 

Bill  in  equity  to  restrain  defendants  from  operating  a  cable 
street  railway  on  High  street  in  the  city  of  Pittsburgh. 

From  the  record  it  appeared  that  the  bill  was  filed  by  six 
separate  owners  of  property  on  High  street.  The  defendant 
demurred  to  the  bill  on  the  ground  of  misjoinder  of  parties. 
The  court  overruled  the  demurrer,  and  ordered  the  defendant 
to  answer.  [1] 

The  case  was  referred  to  Lewis  McMuUen,  Esq.,  as  master, 
who  reported  the  facts  as  stated  in  the  opinion  of  the  Supreme 
Court.  The  master  recommended  a  decree  perpetually  en- 
joining the  defendant  from  the  use  of  High  street.  The  fol- 
lowing exceptions,  inter  alia,  were  filed  to  the  master's  report: 

1.  The  master  erred  in  holding  that  the  bill  is  maintainable 
under  the  authorities.  [2] 

2.  The  master  should  have  stated  in  addition  to  the  facts 
relied  upon  by  the  defendants,  as  showing  their  legal  right  to 
occupy  High  street,  that  the  defendants  rely  upon  the  agree- 
ment between  the  company  and  the  Central  Passenger  Com- 
pany, evidenced  b)'-  the  resolutions  in  evidence  and  the  letter 
of  the  officers  of  the  Passenger  Company  to  the  Traction 
Company  preceding  the  work.  [8] 

8.  The  master  erred  in  holding  that  the  agreement  of  De- 
cember 27,  1888,  between  the  Traction  and  Railroad  Com- 
panies, shows  ^^  that  the  Traction  Company  was  to  construct 
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the  tracks  of  said  branches  at  its  own  cost,  if  it  desired  to  use 
them."  [4] 

4.  The  master  erred  in  holding,  as  a  matter  of  law,  that  such 
companies  (to  wit,  traction  companies)  are  only  authorized  to 
enter  on  such  streets  upon  which  railways  are  constructed,  that 
is,  built,  completed, — and  all  damages  sustained  by  private  indi- 
viduals, for  which  there  was  a  remedy,  would  have  been  settled 
and  paid  for  by  the  railway  company. 

5.  The  master  en'ed  in  the  effect  given  by  him  to  the  reso- 
lution of  the  board  of  directors  of  the  Passenger  Railway  Com- 
pany of  December  27, 1888,  and  the  letter  of  the  same  date 
from  the  Passenger  Company  to  the  president  of  the  Traction 
Company.  [5] 

6.  The  master  erred  in  holding  that  the  Central  Traction 
Company  by  entering  upon  High  street,  and  therein  construct- 
ing such  motors,  cables  and  other  appliances,  and  the  necessary 
apparatus  and  mechanical  fixtures,  including  tracks  for  the 
traction  of  cars  over  and  along  said  street,  before  a  passenger  . 
railway  had  been  constructed  upon  said  street,  exceeded  the 
power  granted  by  the  act  of  the  legislature  under  which  it  was 
incorporated,  and  therefore  its  entry  on  said  street  and  the 
construction  of  its  motors^  cables,  railroad,  etc.,  was  without 
authority  of  law  and  hence  a  nuisance.  [6] 

7.  The  master  erred  in  recommending  a  decree  in  favor  of 
plaintiffs.  [7] 

8.  The  master  should  have  recommended  a  decree  in  favor 
of  the  defendants,  dismissing  the  bill.  [8] 

The  court,  in  an  opinion  by  EwiNG,  P.  J.,  overioiled  the 
exceptions,  and  entered  the  following  decree : 

**  And  now,  to  wit,  August  4,  1891,  this  cause  came  on  to 
be  heard  at  this  term  upon  bill,  answer,  proofs,  master's  report 
and  exceptions  thereto,  and  was  argued  by  counsel,  and  there- 
upon the  exceptions  to  said  master's  report  are  dismissed  and 
said  report  is  confirmed  absolutely,  and  it  is  considered,  ad- 
judged and  decreed  that  an  injunction  issue  under  the  seal  of 
this  court  restraining  and  enjoining  the  defendants,  their  agents 
and  servants  perpetually  from  constructing  and  laying  down 
upon  High  street  between  Wylie  street  (or  avenue)  and  Web- 
ster street  (or  avenue)  in  the  city  of  Pittsburgh,  any  track  or 
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tracks,  and  from  opening  the  surface  of  said  High  street,  or 
digging  upon  the  same  for  such  purpose. 

"  And  it  appearing  to  the  court  that  since  the  date  of  the 
filing  of  the  original  bill  in  this  cause,  and  notice  thereof  to 
defendants,  defendants  have  laid  down  and  constmcted  their 
conduits,  machinery  and  tracks  upon  said  High  street;  it  is 
further  considered,  adjudged  and  decreed  that  the  said  defend- 
ants take  up  and  remove  from  said  High  straet,  between  Wylie 
and  Webster  streets  the  said  conduits,  machinery  and  tracks 
heretofore  laid  down  and  constructed  by  defendants  upon  and 
under  the  surface  of  said  High  street,  and  restore  and  replace 
and  repair  the  portion  of  said  High  street  occupied  by  said 
conduits,  machinery  and  tracks.  And  it  is  further  considered, 
adjudged  and  decreed  that  the  said  defendants  pay  the  costs 
of  these  proceedings,  including  the  master's  fee,  which  is  now 
fixed  at  the  sum  of  one  thousand  dollars  ($1,000)." 

Errors  assigned  were  (1)  in  overruling  demurrer ;  (2-9)  in 
'dismissing  exceptions,  quoting  exceptions;  (10)  the  decree, 
quoting  it ;  and  (11)  in  not  decreeing  a  dismissed  of  plaintifiEs* 
biU. 

TF.  A.  Stone  and  P.  C.  Knox^  for  appellants. — ^The  bill  was 
fatally  defective  on  account  of  misjoinder  of  parties :  Hudson 
V.  Maddison,  12  Simon,  416 ;  Cutting  v.  Gilbert,  5  Blatchford, 
259 ;  Hinchman  v.  Railroad  Co.,  2  C.  E.  Green,  75 ;  Cumber- 
land Valley  R.  R.  Co.'s  Ap.,  62  Pa.  218. 

Under  the  act  of  1887,  the  railway  company  had  the  right 
to  make  a  contract  with  the  Ti^action  Company  to  furnish 
power  by  a  mechanical  means  to  operate  its  railway. 

The  company  had  a  right  to  contract  under  the  act  of  Feb- 
ruary 13,  1870.  A  passenger  railway  company  is  a  railroad 
within  the  meaning  of  this  act :  Hestonville  Ry.  v.  Philadel- 
phia, 89  Pa.  210 ;  Millvale  v.  Evergreen  Pass.  Ry.  Co.,  181 
Pa.  1 ;  Mount  Holly  Paper  Co.'s  Ap.,  99  Pa.  613. 

The  laying  of  street  railway  tracks  upon  a  highway  is  not 
an  additional  servitude :  Com.  v.  E.  &  N.  E.  R.  R.  Co.,  8 
Casey,  854 ;  Mercei*  v.  P.  F.  W.  &  C.  R.  R.  Co.,  12  Casey,  104; 
O'Connor  v.  Pittsburgh,  18  Pa.  189;  Pennsylvania  R.  R.  Co.*s 
Ap.,  115  Pa.  52i6 ;  Phila.  &  Trenton  R.  R.  Co.,  6  Wharton,  41 ; 
Faust  V.  Pass.  Ry.  Co.,  3  Phila.  164 ;  Hodges  v.  Pass.  Ry-  Co., 
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58  Md.  603 ;  Elliott  v.  Fair  Haven  R.  R.  Co.,  82  Conn.  579 ; 
Williams  v.  Ry.  Co.,  41  Fed-  556 ;  Halsey  v.  Ry.  Co.,  20  Atl. 
Rep.  859 ;  Newell  v.  Ry.  Co.,  35  Minn.  112 ;  Lockhart  v.  Craig 
Ry.  Co.,  139  Pa.  419 ;  Taggart  v.  Newport  Ry.  Co.,  7  Ry.  and 
Corp.  L.  J.  385. 

The  right  of  access  to  the  property  of  plaintiffs  is  not  dis- 
turbed except  at  the  moment  a  car  is  passing  in  front  of  the 
pi-operty;  but  the  ownei-s  themselves  cannot  keep  vehicles 
standing  indefinitely  in  front  of  their  property:  Norristown  v. 
Moyer,  67  Pa.  355;  Rex  v.  Russell,  6  East,  427;  Kellinger  v. 
Railway  Co.,  50  N.  Y.  206 ;  Carson  v.  Railway  Co.,  35  Cal. 
825 ;  Hobai-t  v.  Railway  Co.,  27  Wis.  194. 

The  interference  with  the  right  of  placing  building  materials 
in  the  street  is  in  no  way  a  confiscation  of  plaintiff's  property : 
Malloiy  V.  Griffey,  85  Pa.  275 ;  Piollet  v.  Simmera,  106  Pa.  95. 

O-eo.  Shiran^  C,  C.  Dickey  and  G-earge  Shiras,  3d.,  with  him, 
for  appellee. — The  bill  was  not  multifarious :  Story's  Eq.  PI., 
sec.  271 ;  Wier's  Ap.,  74  Pa.  230 ;  Dilworth's  Ap.,  91  Pa. 
247  ;  Powell  v.  Powis,  1  Y.  &  J.  159 ;  Darnell's  Ch.  Prac.  346 ; 
Persch  v.  Quiggle,  57  Pa.  247 ;  Kunkle  v.  Markell,  26  Md. 
390 ;  Williams  v.  West,  2  Md.  198 ;  Young  v.  Allegheny  Oil 
Co.,  10  Phila.  525;  Shields  v.  Thomas,  18  Howard,  258; 
Brinkerhoff  v.  Brown  et  al.,  6  Johns.  Ch.  139;  Dix  et  al.  v. 
Briggs*  9  Paige,  595 ;  Sizer  v.  Miller,  9  Paige,  605. 

A  number  of  persons  may  join  a^  plaintiffs  in  a  bill  to  re- 
strain the  collection  of  a  tax  illegally  assessed:  Sallade  v. 
Township,  2  Pearson,  48;  Dunne  v.  Deegan  et  al.,  43  Pa. 
334 ;  Tyson  v.  School  Directors  of  Halifax  Township,  51  Pa.  9. 
If  the  nature  of  the  ti'ansaction  makes  but  a  single  suit  con- 
venient, the  objection  of  multifariousness  will  not  be  sustained : 
City  V.  Trustees,  12  W.  N.  C.  477 ;  Stewart's  Ap.,  56  Pa.  413 ; 
Penna.  R.  R.  Co.'s  Ap.,  115  Pa.  514.. 

The  defendants  suffer  special  injuries,  separate  and  distinct 
from  the  public:  Edgwood  Railroad  Co.'s  Ap.,  79  Pa.  257; 
McCandless's  Ap.,  70  Pa.  210;  Henry  v.  Deitrich,  84  Pa.  286; 
Sterling's  Ap.,  Ill  Pa.  85. 

The  Traction  Company's  entry  was  wholly  illegal :  Thomaa 
v.  Railroad,  101  U.  S.  71 ;  G.  B.  &  M.  R.  R.  v.  Union  Steam* 
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boat  Co.,  17  Otto,  98 ;  T.  &  B.  R.  R.  v.  B.  H.  T.  &  W.  R.  R., 
86  N.  Y.  112 ;  Com.  v.  Erie  &  Northeast  R.  R.,  27  Pa.  861.  ' 
The  act  of  1887  does  not  give  to  the  Traction  Co.  a  right 
to  enter  upon  the  streets  where  another  passenger  railway  com- 
pany has  never  been  constructed. 

Opinion  by  Mr.  Justice  Green,  March  21, 1892. 

We  dismiss  the  first  and  second  assignments  of  error,  be- 
cause we  think  that  the  cause  of  complaint  is  one  that  is  conv* 
mon  to  all  the  plaintiffs,  the  right  under  which  all  claim  is 
precisely  the  same  as  to  each,  the  complaint  of  all  is  against 
the  same  defendant  for  the  doing  of  acts  which  affected  all 
alike  and  in  the  same  manner,  the  defence  set  up  is  common 
to  all  the  plaintiffs,  and  the  testimony,  proofs  and  decree  are 
alike  as  to  all  the  plaintiffs.  It  is  not  necessary  to  cite  authorities 
to  show  that  when  all  these  matters  concur  a  bill  filed  by  several 
such  plaintiffs  against  a  common  defendant  is  not  multifarious. 

On  the  merits  of  the  case  it  is  not  contested  that  all  Uie 
powers  which  the  passenger  railway  company  possessed  were 
conferred  upon  the  Tj-action  Co.  by  the  agreement  between 
the  two  companies  made  December  27,  1888.  It  must  also  be 
conceded  that  the  Traction  Co.  had  full  power,  under  the  act 
of  1887,  ^^  to  lease  the  property  and  franchises  of  passenger 
railway  companies  which  they  may  desire  to  operate,  and  to 
operate  said  railways,'*  and  also  "  to  enter  upon  any  street 
upon  which  a  passenger  railway  now  is,  or  may  hereafter  be 
constructed,  with  the  consent  of  said  passenger  railway  com- 
pany, and  make,  construct,  maintain  and  operate  thereon  such 
motors,  cables,  electrical  or  other  appliances,  and  the  necessary 
and  convenient  apparatus  and  mechanical  fixtures,  as  will  pro- 
vide for  the  traction  of  the  cars  of  such  passenger  railway,  and 
to  enter  into  contracts  with  passenger  railway  companies  to 
construct  and  operate  motors,  cables  or  other  appliances  neces- 
sary for  the  traction  of  their  cars."  Under  the  ample  powers 
and  rights  conferi-ed  by  the  act  of  1887  it  cannot  be  doubted 
that  the  defendant  company  had  full  power  and  authority  to 
enter  into  the  contract  in  question  with  the  Central  Passenger 
Railway  Co.  The  authority  of  the  Tluction  Co.,  however,  to 
do  the  acts  complained  of  in  this  case  is  denied  upon  two 
grounds.     One  is  that  the  power  of  the  Traction  Co.  is  limited 
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by  the  act  of  1887  to  laying  tracks  upon  streets  where  tracks 
had  already  been  laid,  and  therefore  no  entry  for  that  purpose 
could  be  made  upon  any  street  in  which  the  tracks  of  the  rail- 
way company  had  never  been  laid.  It  is  replied  to  this  objec- 
tion that  the  railway  company  had  the  undoubted  right  to  lay 
tracks  on  High  street,  under  their  charter  and  the  city  ordi- 
nances giving  consent.  The  master  so  found,  and  there  is  no 
question  that  his  finding  on  that  subject  is  correct.  The  first 
section  of  the  charter  authorized  the  construction  of  a  railway 
along  certain  streets  named,  ^*  and  with  such  branch  or  branches 
as  the  said  company  may  at  any  time  adopt." 

At  a  meeting  of  the  directors  of  the  railway  company,  held 
December  24, 1888,  a  resolution  was  passed,  adopting  certain 
branches  to  the  main  line,  among  which  was  one  through  High 
street  in  both  directions.  By  an  ordinance  of  the  city  councils, 
passed  February  6,  1889,  authority  was  given  to  the  railway 
company  to  enter  upon  the  several  streets  named,  including 
High  street,  and  to  construct,  maintain  and  opemte  its  passen- 
ger railways  thereon.  By  another  ordinance  of  the  same  date 
the  Central  Tmction  Company  was  authorized  to  enter,  with 
the  consent  of  the  Central  Passenger  Railway  Company,  upon 
any  street  upon  which  their  railway  now  is,  or  may  hei'e- 
after  be,  constructed,  for  the  purpose  of  constructing,  main- 
taining and  operating  in  and  upon  any  or  all  of  said  streets 
and  avenues,  such  motors,  cables,  electrical  or  other  appliances, 
and  such  necessary  and  convenient  apparatus  and  mechanical 
fixtures  as  will  provide  for  the  traction  of  cars.  We  know  of 
no  reason  to  question  the  legal  efiicacy  of  any  of  these  pro- 
ceedings. The  adoption  of  a  branch  through  High  street  was 
made  by  the  board  of  directors  of  the  railway  company  at  a 
meeting  regularly  held.  The  ordinances  of  the  city  councils 
were  duly  enacted  by  the  proper  authorities.  Eveiything  done 
was  in  stiict  conformity  with  all  legal  requirements,  and,  in 
our  opinion,  sufficed  to  clothe  with  authority  of  law  all  the 
acts  of  the  several  parties  done  in  conformity  with  those  re- 
quirements. 

On  December  27, 1888,  a  formal  contract  was  entered  into 
between  the  two  companies,  by  which  the  railway  company 
agreed  that  the  Traction  Company  might  enter  upon  any  and 
all  highways  on  which  the  tracks  of  the  railway  company 
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**'  now  are  or  hereafter  may  be  constructed,  and  may  there  con- 
struct, maintain  and  operate  during  the  term  of  this  contract, 
such  motors,  cables,  electrical  or  other  appliances,  and  such 
necessary  and  convenient  apparatus  and  mechanical  fixtures, 
as  will  provide  for  the  traction  of  cars  on  the  track  of  said 
Passenger  Railway  Company."  The  contract  was  to  continue 
during  the  term  of  ninety-nine  years,  and  contained  other  pro- 
visions as  to  details,  and  required  the  Traction  Company  to  pay 
an  annual  sum  of  $26,250,  in  consideration  for  the  rights  and 
.privileges  granted  by  the  contract.  If  this  contract  was  with- 
in the  power  of  the  contracting  parties  to  make,  we  cannot 
perceive  the  slightest  reason  for  questioning  the  good  faith,  or 
the  right  of  either  of  the  parties  to  consent  to  its  terms  and 
become  bound  by  them.  It  is  not  a  matter  of  the  smallest 
possible  consequence  whether  either  or  both  of  the  parties 
found  it  to  their  pecuniary  advantage  to  enter  into  and  to  exe- 
cute this  engagement.  The  learned  court  below  found  that 
^^  the  new  route  probably  accommodates  more  people  than  the 
old  one  did,  and  the  company  has  given  rapid,  frequent  and 
comfortable  transportation  to  the  public,  in  place  of  the  slow, 
infrequent  and  uncomfortable  passage  of  the  old  passenger  rail- 
way." 

This  being  so,  the  public  is  a  gainer  by  the  transactions  of 
the  two  companies,  and  their  interests  ought  not  to  be  sacri- 
ficed, except  for  plain  and  sufficient  reasons. 

The  learned  master  was  of  opinion  that  because  the  railway 
company  had  not  in  point  of  fact  laid  a  track  or  tracks  upon 
High  street,  before  the  tracks  were  laid  there  by  the  Traction  Co., 
the  power  to  lay  them  did  not  exist  under  the  agreement  and 
ordinances,  because  the  act  of  1887,  under  which  the  defend- 
ant company  was  organized,  only  gave  authority  to  lay  tracks 
upon  any  street  upon  which  ^^  a  passenger  railway  now  is  or 
may  hereafter  be  constructed."  The  result  of  the  reasoning 
of  the  master  would  simply  be  that  if  the  railway  company 
had  first  laid  tracks  on  High  street,  the  Traction  Co.  could 
lawfully  make  the  contract  in  question,  and  enter  upon  the 
street,  tear  up  the  tracks  previously  laid  by  the  railway  com- 
pany, and  thereupon  proceed  to  lay  the  cable  tracks.  It  can 
hardly  be  that  the  question  of  statutory  authority  can  be  made 
to  depend  upon  such  a  consideration  as  that.      If  it  did,  it 
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would  only  be  necessary  for  the  Traction  Co.  to  take  up  its 
ti-acks,  for  the  railway  company  thereupon  to  lay  its  tracks, 
and  then  for  the  Traction  Co.  to  take  them  up  and  relay  its 
own  again.  But,  in  our  opinion,  there  is  no  occasion  to  resort 
to  such  a  subterfuge.  The  plain  meaning  of  the  act  is,  that  if, 
at  the  time  of  its  passage,  a  railway  track  had  already  been 
laid,  or  if,  thereafter,  a  i-ailway  track  might  legally  be  laid,  by 
a  passenger  railway  company,  the  Traction  Co.  could  contract 
with  the  rail  way -company  to  construct  motors,  cables,  etc.,  by 
means  of  which  to  run  the  cars.  It  would  be  absurd  to  say 
that,  if  the  railway  company  was  legally  authorized  to  lay  a 
horse-car  track,  but  had  not  yet  laid  it,  and  desired  to  lay  a 
cable  track,  it  could  not  do  so  without  first  laying  a  horse-car 
ti-ack,  and  then  contracting  with  a  cable  company  to  have  the 
latter  lay  a  cable  track.  If  the  cable  track  could  lawfully  be 
laid  at  all,  and  if  the  horse-car  company  had  a  legal  right  to 
lay  a  horse-car  track,  and  also  a  legal  right  to  have  a  cable 
track  laid,  instead  of  a  horse-car  tmck,  it  certainly  cannot  be 
that  the  prior  laying  and  destiiiction  of  a  horse-car  track  is  a 
condition  precedent  to  the  right  to  lay  a  cable  track. 

The  act  of  1887  does  not  require  any  such  strained  and  un- 
reasonable construction.  It  is  only  necessary  to  read  the 
word  "  may  "  before  the  word  "  hereafter,"  in  the  first  section, 
in  its  ordinary  sense,  to  understand  the  propriety  of  this  read- 
ing. The  master  and  the  learned  court  below  read  the  word 
"  may"  as  if  it  were  the  word  "shall,"  and  inferred  that  the 
word  was  imperative,  and  implied  that  the  railway  track  must 
have  been  actually  laid  in  advance  of  the  right  to  contract  for 
a  cable  track ;  whereas,  the  word  "  may  "  does  not  necessarily 
import  anything  more  than  that  a  railway  track  may  be  laid ; 
that  is  that  there  is  a  right  to  lay  it.  There  is  no  doubt  that 
the  railway  company  had  the  right  to  lay  a  track  on  High 
sti-eet,  at  the  time  of  the  contract,  and  was  not  restricted  as  to 
the  kind  of  track  it  should  lay.  Its  power  did  not  depend 
upon  the  act  of  1887,  and  it  is  not  possible  to  understand  why 
the  Traction  Co.,  with  a  power  to  contract  for  the  laying  of  a 
cable  track,  where  a  horse-car  track  was  already  laid,  could 
not  contract  to  lay  a  cable  track  where  a  horse-car  track  may 
be  laid.  Its  right  to  do  so  comes  within  the  letter  of  the  act, 
and  it  is  very  plain  that  the  act  intended  by  the  words,  ^^  or 
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may  hereafter  be  constructed/*  to  enlarge  the  scope  of  the 
powers  of  the  traction  companies,  so  as  to  embrace  future  de- 
velopment, as  well  as  that  which  already  existed.  To  hold,  as 
the  master  and  the  court  below  held,  would  be  to  rule  that  the 
general  powers  of  the  traction  companies  were  restrained  by 
these  words,  "  may  hereafter  be  constructed ; "  whereas,  they 
were  plainly  intended  to  enlarge  them.  This  idea  is  confirmed 
by  the  concluding  words  of  the  first  clause  of  the  section,  viz., 
"  and  to  enter  into  contracts  with  passenger  railway  companies 
to  construct  and  operate  motors,  cables  or  other  appliances 
necessary  for  the  traction  of  their  cars."  These  words  are 
general,  and  confer  upon  the  motor  companies  the  general 
power  to  contract  with  all  passenger  railwaj'  companies  for 
the  construction  and  operation  of  motors,  cables  and  other  ap- 
pliances. No  limitation  is  here  placed  upon  the  power  to  con- 
ti-act  to  do,  practically,  the  same  things  which  the  previous 
clause  of  the  section  provided  for.  The  generality  of  the  con- 
struction we  have  indicated,  for  the  first  part  of  the  section, 
is  also  strengthened  by  the  eighth  clause,  of  the  powers  spe- 
cifically conferred  by  the  concluding  clause  of  the  same  section, 
to  wit:  ^^To  lease  the  property  and  franchises  of  passenger 
milway  companies,  which  they  may  desire  to  operate,  and  to 
operate  said  railways.'*  Here,  also,  the  power  conferred  ia 
without  any  restriction,  and  embraces  all  passenger  railway 
companies.  The  power  to  lease  and  operate  the  property  and 
franchises  of  passenger  milway  companies  necessarily  includes 
all  the  franchises,  rights  and  pri>'ileges  of  the  company  leased, 
and  among  these  is,  necessarily,  such  right  to  occupy  streets 
and  lay  tracks  as  the  leased  company  is  possessed  of.  We 
are,  therefore,  of  the  opinion,  that  the  right  of  the  Traction 
Co.,  defendant,  to  enter  into  the  contract  in  question  in  the 
present  case,  was  fully  conferred  by  the  act  of  1887,  and  can- 
not be  restrained,  as  to  the  laying  of  tracks,  to  the  laying  of 
tracks  only  upon  such  streets  as  the  railway  company  had 
already  laid  tracks  upon  prior  to  the  making  of  the  contract. 

The  learned  court  below  went  further  than  the  master,  and 
held  that  the  railway  company  had  no  power  to  make  such  a 
contract  as  it  did,  because  the  contract  was  a  virtual  surrender 
of  all  the  propei-ty  and  franchises  of  the  company  to  another 
corporation,  which  could  only  be  done  under  express  statutory 
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authority,  and  such  authority,  the  court  held,  did  not  exist  as 
to  the  Central  Passenger  Railway  Co.     To  this  the  defendant 
company   replies,   that  the  necessary  statutory  authority   to 
make  the  contract  in  question  does  exist,  and  is  conferred  by 
the  act  of  Feb.  17, 1870,  P.  L.  81.     The  learned  court  below 
admits  that  under  our  decisions  in  the  case  of  the  Hestonville 
R.  R.  Co.  V.  City,  89  Pa.  210,  and  Millvale  Borough  v.  Ever- 
green Pass.  Railway  Co.,  181  Pa.  1,  the  act  of  1870  will  apply 
to  the  Central  Passenger  Railway  Co.,  but  holds  that  under 
the  rules  of  interpretation  laid  down  in  Gyger  v.  Philadelphia 
Railway  Co.,  186  Pa.  96,  the  act  of  1870  was  not  intended  to, 
and  does  not  apply  to  passenger  railway  companies.     We  do 
not  agree  that  there  is  any  inconsistency  in  these  several  de- 
cisions.    They,  all  of  them,  and  especially  the  last  one  cited, 
hold  that  the  terms  "  railway  "  and  "  i-ailroad  "  are  synonymous, 
and  have  no  distinct  and  independent  meaning  in  themselves^ 
and  that  when  either  of  the  words  is  used  in  a  statutory  or 
constitutional  provision,  and  the  context  is  without  indication 
that  a  particular  kind  of  road  is  intended,  the  provision  will  be 
held  applicable  to  every  species  of  road  embraced  in  the  general 
sense  of  the  word  used.     In  the  Gyger  case  we  held  that  there 
was  veiy  clear  indication  in  the  context  of  §  4,  article  XVTI  of 
the  constitution,  that  passenger  railways  were  not  intended  to 
be  included  in  the  provisions  of  that  section,  and  for  that  reason 
only  we  held  that  street  railway  companies  were  not  included 
within   the   prohibition   of   the   section.     The   considerations 
which  led  us  to  that  conclusion  are  fully  presented  in   the 
opinion,  and  they  are  in  entire  harmony  with  ever3'thing  that 
was  said  and  decided  in  the  other  two  cases  cited. 

In  the  present  case  those  considerations  are  not  applicable, 
and  we  are  entirely  clear,  upon  the  reasoning  in  all  three  of  the 
cases,  that  the  act  of  1870  does  include  passenger  railroad  com- 
panies as  well  as  steam  railroad  companies.  The  language  is 
veiy  general,  and  embraces  all  railroads  without  distinction. 
The  court  below  was  of  opinion  that,  because  it  included  rail- 
roads in  other  states,  it  could  not  have  been  intended  to  include 
passenger  railroads  in  this  state.  We  do  not  see  the  force  of 
that  inference.  The  power  to  contract  for  railroads  in  other 
states  is  especially  given,  because  it  would  be  necessary  to  give 
it  by  express  mention,  they  being  extraterritorial.     But  surely, 
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if  without  that  enlargement  of  the  subject-matter,  the  language 
of  the  act  would  embrace  passenger  railroads,  the  extension  of 
the  power  to  embrace  railroads  out  of  the  state  cannot  operate 
to  cut  off  or  exclude  passenger  railroads  within  the  state  by 
mere  implication.  The  words  which  extend  the  contracting 
power  to  roads  out  of  the  state  are  words  of  enlargement  of 
power,  not  of  restriction  upon  powers  already  granted  by  the 
act,  and  we  cannot  give  them  such  meaning  by  mere  intend- 
ment. 

Another  objection  is  made  to  the  application  of  the  act  of 
1870,  because  no  continuous  connection  is  made  between  the 
road  of  the  passenger  company,  and  any  road  of  the  Traction 
Co.,  and  under  the  proviso  of  the  act  such  connection  is  neces- 
sary before  the  act  can  operate.  This  raises  a  question  not  of 
construction  of  the  act,  but  whether  companies  seeking  to 
make  use  of  it  have  brought  themselves  within  its  terms. 

As  the  Traction  Co.  has  no  road  of  its  own,  there  is  much 
plausibility  in  this  contention,  but  yet  the  question  still  remains 
whether  the  plaintiffs  are  in  a  position  to  sustain  their  bill  on 
this  ground.  If  they  have  no  interest  arising  from  a  remediable 
injury,  it  is  diflScult  to  understand  how  they  can  invoke  the 
aid  of  the  law  to  correct  an  excessive  exercise  of  power  by 
making  the  lease  or  contract  in  question.  If  they  have  done 
that  they  are  responsible  to  the  commonwealth,  but  not  to  a 
private  citizen,  who  has  sustained  no  special  injury  for  which 
he  is  entitled  to  redress.  It  has  been  many  times  held,  and  by 
many  different  courts,  that  the  use  of  a  public  street  for  pur- 
poses of  street  railroads  is  not  the  imposition  of  an  additional 
servitude,  and  does  not  entitle  the  abutting  landownei*s  along 
the  street  to  compensation  for  such  use.  In  the  case  of  Lock- 
hart  v.  The  Craig  Street  Ry.  Co.,  139  Pa.  419,  we  affinned  the 
lower  court  in  the  following  ruling :  "  It  cannot  be  doubted  at 
this  day  that  the  legislature  of  Pennsylvania  has  the  power  tr> 
authorize  the  incorporation  of  companies,  with  power  to  build 
and  operate  railways  with  horaes  over  the  streets  of  cities,  with 
the  authority  and  consent  of  the  authorities  of  said  cities,  as 
provided  by  §  9,  article  xvii  of  the  constitution.  And  it  is  too 
late  to  say  that  such  use  and  occupation  of  the  streets  impose 
such  an  additional  burden,  or  servitude  thereon,  as  renders  it 
necessary  to  provide  for  compensation  therefor  to  the  owners 
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of  abutting  property.  ...  So  far  as  the  street  use  proper  is 
concerned  there  is  no  substantial  difference  between  the  tracks 
of  such  a  street  railway  and  one  operated  by  electricity.  .  .  . 
And  it  may  be  now  taken  as  settled  that  the  owner's  rights  as 
to  abutting  property  are  subject  to  the  paramount  right  of  the 
public,  and  the  rights  of  the  public  are  not  limited  to  a  mere 
right  of  way,  but  extend  to  all  beneficial  legitimate  street  uses, 
such  as  the  public  may  from  time  to  time  require.  .  .  .  Recog- 
nizing the  right  of  the  legislature  and  city  authorities  to  au- 
thorize the  building  of  railways  upon  the  streets  of  a  city 
without  compensation  to  property  owners,  because  it  is  a  means 
of  public  transportation  and  accommodation,  the  necessary  and 
proper  apparatus  for  moving  them  must  be  allowed  to  follow 
as  an  incident,  unless  there  is  something  illegal  in  its  construc- 
tion or  use." 

In  Halsey  v.  Railway  Co.,  20  Atlantic  Rep.  859,  (court  of 
chancery.  New  Jersey,  1890,)  it  was  held  that  land  taken  for 
a  street  is  taken  for  all  time,  and  compensation  is  made  once 
for  all,  and  by  the  taking  the  public  acquire  the  right  to  use  it 
for  travel,  not  only  by  such  means  as  were  in  use  when  the  land 
was  acquired,  but  by  such  other  means  as  new  wants  and  the 
improvements  of  the  age  may  render  necessary;  and  that  the 
question,  whether  a  new  method  of  using  the  street  for  public 
travel  results  in  the  imposition  of  an  additional  burden  on  the 
land  or  not,  must  be  determined  b}'  the  use  which  the  new 
method  makes  of  the  street,  and  not  by  the  motive  power  which 
it  employs  in  such  use«  It  was  also  held  that  the  erection  of 
poles  in  the  centre  of  the  street  and  on  the  sidewalk  in  front  of 
the  plaintiff's  property,  with  connecting  wires,  for  the  purpose 
of  applying  electricity  as  a  motive  power  to  propel  street  cars, 
WHS  not  imposing  an  additional  servitude  upon  the  sti-eet,  and 
that  the  owner  had  no  cause  of  action. 

In  Williams  v.  Ry.  Co.,  41  Fed.  Rep.  666,  the  coun  said : 
"  The  operation  of  a  street  railroad  by  mechanical  power,  when 
authorized  by  law,  on  a  public  street,  is  not  an  additional  servi- 
tude or  burden  on  land  already  dedicated  or  condemned  to  the 
use  of  a  public  street,  and  is,  therefore,  not  a  taking  of  private 
property,  but  is  a  modem  and  improved  use  of  the  street  as  a 
public  highway,  and  affords  to  the  abutting  property  holder, 
though  he  may  own  the  fee  of  the  street,  no  legal  ground  of 
complaint." 
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In  the  case  of  Briggs  v.  Railway  Co.,  79  Maine,  863,  the 
court  said :  "  We  do  not  think  the  construction  and  operation 
of  a  sti'eet  railroad  in  a  street  is  a  new  and  different  use  of  the 
land  from  its  use  as  a  highway.  The  modes  of  using  a  high- 
way, strictly  as  a  highway,  are  almost  innumerable,  and  they 
vaiy  and  widen  with  the  progress  of  the  community.  .  .  .  The 
laying  down  of  rails  in  the  street  and  running  street  cars  over 
them  for  the  accommodation  of  persons  desiring  to  travel  on 
the  street  is  only  a  later  mode  of  using  the  land  as  a  way,  using 
it  for  the  very  purpose  for  which  it  was  originally  taken.  It 
may  be  a  change  in  the  mode,  but  it  is  not  a  change  in  the 
use.  .  .  .  We  do  not  think  the  motor  is  the  criterion.  .  •  .  This 
defendant  company  is  using  the  land  as  a  street.  Its  railroad 
is  a  street  railroad.  Its  cars  are  used  by  those  who  wish  to 
pass  from  place  to  place  on  the  street.  A  change  in  the  mode 
is  not  a  change  in  the  use." 

All  of  this  is  strictly  applicable  to  the  facts  of  the  present 
case.  High  street  was  a  public  street  of  the  city  before  the 
defendant's  tracks  were  laid,  and  it  is  so  still.  Whether  the 
motive  power  of  the  care  be  horses,  electricity  or  a  submerged 
cable,  makes  no  difference  in  the  use,  and  no  one  of  these 
modes  of  use  confers  any  right  of  action  upon  the  abutting 
owner. 

In  Taggart  v.  Newport  Street  Ry.  Co.,  7  Ry.  &  Corp.  L.  J. 
886,  it  was  also  held  that  a  street  railway  operated  by  electric- 
ity imposed  no  new  servitude  upon  the  property  owner,  al- 
though poles  and  wires  were  erected  in  the  street  in  connection 
with  the  mil  way.  Laying  a  street-car  track  so  close  to  the 
sidewalk  that  vehicles  cannot  stand,  gives  no  ground  for  action : 
Kellinger  v.  Railway  Co.,  50  N.  Y.  206. 

It  is  clainxed  for  the  plaintiffs  that  their  right  of  free  access 
to  their  property  along  High  street  is  interfered  with,  because 
vehicles  cannot  stand  between  the  railway  tracks  and  the  curb- 
ing without  inteiiering  with  the  cars.  But  the  right  of  the 
pi'operty  owner  in  this  respect  is  not  at  ail  changed.  He  has 
the  same  right,  after  the  tracks  are  laid  and  the  cars  running, 
that  he  had  before.  It  is  a  right  which  must  be  exercised  in 
reason,  whether  there  are  car  tracks  on  the  street  or  not.  In 
no  circumstances  does  it  confer  the  privilege  of  obstruction  by 
unreasonable  exercise.      But  the  reasonable  exercise  of  the 
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right  gives  no  right  to  the  street-car  companies  to  arrest  it.  If, 
at  any  time,  the  owner  has  occasion  for  the  presence  of  vehicles 
in  front  of  his  property  on  the  street,  to  take  away  or  deliver 
persons  or  goods,  he  may  exercise  that  right  for  such  reason- 
able time  as  is  necessary  for  his  purposes ;  and  if,  in  such  exer- 
cise of  the  right,  the  passage  of  street  cars  is  impeded,  the 
street  cars  must  wait.  Such  stoppage  of  cars  is  a  matter  of 
hourly  occurrence  in  all  large  towns  and  cities  where  street- 
car tracks  are  laid  upon  narrow  streets,  and  it  was  proved  on 
the  hearing  before  the  master  that  not  only  in  Pittsburgh  and 
Allegheny,  but  in  Philadelphia,  there  are  numerous  instances 
of  this  kind.  It  was  also  proved  that,  in  actual  fact,  there  had 
been  no  trouble  of  this  kind  on  High  street  since  the  cars  were 
running,  but  the  important  question  is  as  to  the  existence  of 
the  right  of  the  owner,  and  not  as  to  its  abuse,  by  either  the 
street-car  company  or  the  owner.  For  such  abuse  by  the  com- 
pany, on  the  one  hand,  or  the  owner  on  the  other,  each  is  re- 
sponsible, and  each  has  adequate  remedy.  These  principles 
are  sustained  by  abundant  authority,  and  they  are  the  teach- 
ings of  common  sense.  The  same  is  true  respecting  the  right 
of  access  to  the  pipes  and  mains  lying  under  the  surface  of  the 
street  Some  of  them  were  lowered  slightly  by  the  defendant 
company  to  make  room  for  the  conduit  for  their  cables,  and 
the  connections  were  restored  by  the  company.  The  right  of 
future  access  to  those  pipes  and  mains  by  the  owner  remains 
precisely  the  same  as  it  was  before.  A  slight  difference  in  the 
depth  to  which  the  owner  must  go,  upon  the  very  rare  occa- 
sions when  he  may  desire  to  make  repairs,  or  new  connections, 
is  so  very  trivial  that  it  must  be  regarded  as  damnum  absque 
injuria.  If  for  any  reason,  such  as  change  of  grade,  by  the 
municipal  authorities,  or  to  get  below  the  frost,  the  pipes  and 
mains  require  to  be  lowered,  it  certainly  has  never  been  sup- 
posed that  the  owners  would  have  a  right  to  recover  damages 
against  the  municipality  or  other  authority  on  account  of  such 
lowering  of  the  pipes  and  mains. 

We  do  not  at  all  agree  with  the  learned  court  below,  that 
the  occupation  of  the  street  by  the  tracks  and  motors  of  the 
defendant  has  diminished  the  value  of  the  plaintiffs'  properties 
from  one  third  to  one  half.  The  testimony  to  that  effect  was 
chiefly  the  interested  testimony  of  the  plaintiffis  themselves, 
Vol.  cxLvn — 88 
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and  was  matter  of  opinion  only,  fortified  by  no  actual  facts. 
It  was  admitted  by  two  of  them  that  there  was  no  change  in 
the  rental  value  of  their  properties,  and  that  is  as  fair  an 
actual  test  of  market  value  as  can  ordinarily  be  shown.  ^  Other 
testimony  was  to  the  effect  that  there  was  no  decrease  of  value 
in  the  properties,  and  this  opinion  was  supported  by  instances 
of  property  sales  in  other  localities  where  similar  conditions 
existed.  This  subject,  however,  is  not  controlling,  and  is  only 
alluded  to  because  it  was  made  the  subject  of  a  distinct  finding 
by  the  learned  court  below,  which  we  think  was  not  justified 
by  the  testimony. 

Upon  the  whole  case,  and  a  review  of  all  the  testimony,  we 
are  of  opinion  that  the  Traction  Co.  had  ample  authority,  under 
the  act  of  1887,  to  make  the  contract  with  the  Passenger  Rail- 
way Co.,  and  that  whether  the  latter  company  exceeded  its 
lawful  authority  by  becoming  a  party  to  the  contract  is  a  ques- 
tion of  the  excessive  exercise  of  power  by  a  corporation,  for 
which  it  is  amenable  to  the  commonwealth,  but  not  to  a  private 
suitor,  unless  he  has  sustained  a  private  injury,  for  which  he 
has  legal  redress.  We  hold  that  these  plaintiffs  have  not  sus- 
tained such  injury,  and,  therefore,  have  no  standing  to  main- 
tain their  bill.  We  think,  however,  that  in  view  of  all  the 
circumstances,  the  cos|;s  should  not  be  imposed  upon  the  plain- 
tiffs, but  should  be  borne  by  the  defendant. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  of 
the  plaintiffs  and  all  proceedings  thereunder  are  dismissed 
and  set  aside,  but  all  the  costs  of  the  case  shall  be  paid  by  the 
defendant. 
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Cooper  V.  William  R.  Hart  &  Co.,  Appellants. 

[Marked  to  be  reported.] 

Malidota  prosecviUm — Malice — Want  (^probable  cause. 

To  support  an  action  for  malicious  prosecution,  it  must  be  sbown  that 
there  was  want  of  probable  cause,  and  also  that  the  defendant  was  act- 
uated by  malice.    Both  of  these  ingredients  are  essential. 

Warrant  of  arrest — Act  qf  July  12,  1842 — Probable  cause. 

In  an  action  for  malicious  prosecution  founded  upon  a  warrant  of  arrest 
under  the  act  of  July  12,  1842,  where  it  appears  that  the  judge,  who  had 
jurisdiction  of  the  complaint,  and  who  heard  it  upon  its  merits,  was  of 
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opinion  that  the  charge  was  made  out,  and  upon  that  opinion  awarded  the 
wilt  for  the  arrest  of  the  plaintiff,  the  defendant's  averment  of  probable 
cause  is  sustained. 

Where  goods  were  sold  upon  a  cash-order  shipment  which  required  the 
price  to  be  paid  before  the  goods  were  taken  into  possession  by  the  pur- 
chaser, and  the  goods  were  delivered  by  the  earner  to  the  purchaser, 
through  a  mistake,  and  before  the  draft  drawn  for  the  price  had  been  paid, 
and  the  purchaser  subsequently  refused  to  pay  the  draft,  there  was  prob- 
able cause  for  the  institution  of  proceedings  by  warrant  of  arrest. 

Argued  Jan.  2,  1892.  Appeal,  No.  14,  July  T.,  1891,  by 
defendants,  William  R.  Hart  &  Company,  from  judgment  of 
C.  P.  No.  1,  Phila.  Co.,  June  T.,  1890,  No.  189,  on  verdict  for 
plaintiff,  George  P.  Cooper.  Before  Paxson,  C.  J.,  Stbrrett, 
Green,  Williams  and  McCollum,  JJ. 

Trespass  for  malicious  prosecution. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Bregy,  J.,  charged  in  part  as  follows : 

*'  [For  the  purposes  of  this  case  I  charge  you  that  if  Mr. 
Cooper's  story  is  true — and  it  is  the  only  story  now  before  you 
— there  was  no  probable  cause  on  the  part  of  the  defendants  to 
bring  the  action  against  him — that  is,  to  issue  the  warrant 
against  him.]  [1]  .  •  •  • 

"  If  you  come  to  the  conclusion  that  your  veixiict  should  be 
for  the  plaintiff — that  there  was  want  of  probable  cause — if 
you  are  satisfied  from  the  evidence  that  there  was  malice 
against  the  plaintiff,  then  you  will  have  a  right  to  give  such 
punitive  damages  as  will  punish  the  defendants  for  the  injury 
and  disgrace,  and  whatever  else  they  may  have  inflicted  upon 
the  plaintiff."  [2] 

The  defendants*  point  which  was  refused  was  as  follows : 

**  That  under  all  the  evidence  in  the  cause,  the  verdict  of 
the  jury  should  be  for  the  defendants."  [3] 

Verdict  and  judgment  for  plaintiff  for  $10,000.  Defendants 
appealed. 

JErrors  assigned  were  (1-8)  instructions,  as  above. 

Richard  C.  Dale  and  John  Q-.  Johnson^  for  appellants. — Prob- 
able cause  is  a  reasonable  ground  of  suspicion  supported  by 
circumstances  sufiBciently  strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person  accused  is  guilty  of 
the  offence  with  which  he  is  charged :  Munns  v.  Dupont,  1 
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Amer.  Lead.  Cases,  218 ;  Broad  v.  Ham,  5  Bingham's  N.  C. 
722;  Braveboy  v.  Cockfield,  2  McMuUan,  270;  Bacon  v. 
Towne,  4  Cush.  288 ;  Foshay  v.  Ferguson,  2  Denio,  617 ;  Sei- 
bert  V.  Price,  5  Watts  &  Sergeant,  488 ;  Travis  v.  Smith,  1  Pa. 
284 ;  Smith  v.  Ege,  62  Pa.  419 ;  Cabiness  v.  Martin,  8  Dev. 
454;  Gilliford  v.  Windel,  108  Pa.  142;  Bernar  v.  Dunlap,  13 
Norris,  829. 

It  is  impossible  to  say  that  there  was  a  lack  of  probable  cause, 
in  view  of  the  fact  that  Judge  Simonton,  after  Cooper's  story 
had  been  told  to  him,  found  that  there  was  not  only  probable 
cause  for  the  arrest,  but  that  Cooper  had  actually  committed  a 
fraud. 

The  a£Sdavits  of  Bertolet  and  of  Pilling  furnished  to  Barnes, 
one  of  the  defendants,  probable  cause  for  demanding  a  warrant 
of  arrest. 

The  testimony  established  the  existence  of  probable  cause  at 
the  time  the  warrant  of  the  arrest  was  demanded. 

Edwin  W.  Jackson^  Wendell  P.  Bowman  with  him,  for  appellee. 
— The  proceeding  of  Judge  Simonton  in  issuing  the  warrant  of 
arrest  having  been  reversed  by  this  court  as  irregular,  the  plain- 
tiff could  have  recovered  damages  for  false  imprisonment ;  and 
his  action  at  common  law  for  this  purpose  would  have  been 
trespass.  But  as  he  sought  to  recover  from  the  defendants  for 
maliciously  procuring  the  issuance  of  the  waiTant,  he  would 
at  common  law  have  been  remitted  to  an  action  on  the  case  in 
which  it  would  be  necessary  to  allege  and  prove  malice  :  Allison 
V.  Rheam,  8  S.  &.  R.  189;  Berry  v.  HaraQl,  12  S.  &  R.  210; 
Sommer  v.  Wilt,  4  S.  &  R.  19 ;  Kerr  v.  Mount,  28  N.  Y.  659; 
Miller  v.  Adams,  52  N.  Y.  409. 

In  all  cases,  where  it  appeared  that  the  plaintiff  had  been  in 
fact  innocent,  and  the  defendant  relied  upon  a  ^'  reasonable 
ground  of  suspicion  "  as  affording  probable  cause,  the  circum- 
stances upon  which  the  suspicion  was  based,  and  the  fact  and 
manner  of  bringing  them  to  the  knowledge  of  the  defendant, 
were  shown  by  aflSrmative  proof.  "  In  general  the  plaintiff 
must  give  some  evidence  showing  the  absence  of  probable  cause. 
But  such  evidence  is  in  effect  evidence  of  a  negative,  and 
very  slight  evidence  of  a  negative  is  sufficient  to  call  upon  the 
other  party  to  prove  the  affirmative,  especially  where  the  nature 
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of  the  aflSrmative  is  such  as  to  admit  of  proof  by  witnesses : " 
Lord  Tbntbrdbn,  C.  J.,  in  Cotton  v.  James,  1  Bam.  &  Adolph., 
128 ;  s.  c,  20  Eng.  Com.  Law  Rep.  368.  Mere  belief  is  not 
enough,  however  sincerely  entertained :  Winebiddle  v.  Porter- 
field,  9  Pa.  187 ;  Merriam  v.  MitcheU,  13  Me.  439 ;  Galloway  v. 
Stewart,  49  Ind.  166 ;  Honneycut  v.  Freeman,  13  Iredell,  320. 
The  charge  of  the  learned  judge  in  regard  to  damages  was 
clearly  within  the  law.  Gibson,  C.  J.,  delivering  the  opinion 
of  the  court  in  Pastorius  v.  Fisher,  1  Rawle,  27,  says  that  in 
cases  of  personal  injury  damages  are  given  not  to  compensate 
but  to  punish :  Waterman  on  New  Trials,  vol.  I,  chap,  XII ; 
Voltz  V.  Blackmar,  64  N.  Y.  440 ;  Sommer  v.  WQt,  4  S.  &  R.  19. 

Opinion  by  Mb.  Justice  Gbbbn,  March  21, 1892. 

This  was  an  action  of  trespass  to  recover  damages  for  a 
malicious  prosecution  instituted  by  the  defendants  against  the 
plaintiff.  To  sustain  such  an  action  it  is  necessary  that  two 
elements  shall  be  established,  without  which  the  action  fails. 
It  must  be  shown  that  there  was  want  of  probable  cause,  and 
also  that  the  defendants  were  actuated  by  malice.  Both  of 
these  ingredients  are  essential  and  without  them  there  is  no 
cause  of  action.  There  is  no  dispute  as  to  what  the  law  is  upon 
this  subject.  In  Smith  v.  Ege,  62  Pa.  419,  we  said :  "  Probable 
cause  does  not  depend  on  the  actual  state  of  the  case  in  point 
of  fact,  but  upon  the  honest  and  reasonable  belief  of  the  party 
prosecuting.  It  has  been  variously  defined  as  such  a  suspicion 
as  would  induce  a  reasonable  man  to  commence  a  prosecution : 
Cabiness  v.  Martin,  3  Dev.  464 ;  or  a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficient  to  warrant  a  cau- 
tious man  in  believing  that  the  party  is  guilty  of  the  offence : 
Munns  v.  Dupont,  3  Wash.  C.  C.  31 ;  or,  as  in  our  own  cases, 
a  deceptive  appearance  of  guilt  arising  from  facts  and  circum- 
stances misapprehended  or  misunderstood,  as  far  as  to  produce 
belief:  Seibert  v.  Price,  6  W.  &  S.  439,  and  Beach  v.  Wheeler, 
30  Pa.  72.  The  substance  of  all  these  definitions  is  a  reason- 
able ground  for  belief  of  guilt.  It  can  make  no  difference  what 
induces  the  belief,  if  it  be  reasonably  sufficient.  While  mere 
floating  rumors  are  not  an  adequate  foundation  for  it,  plainly, 
representations  of  others  may  be,  and  especially  representations 
made  by  those  who  have  had  opportunities  for  knowledge,  or 
who  have  made  an  investigation." 
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In  Bernar  v.  Dunlap,  94  Pa.  829,  we  said :  "  It  is  well  set- 
tled that  to  suppoi*t  an  action  for  malicious  prosecution,  both 
want  of  probable  cause  for  the  prosecution  and  malice  in  the 
prosecution  must  be  shown.  Want  of  probable  cause  does  not 
establish  legal  malice  to  be  declared  by  the  court ;  but  it  is 
evidence  proper  to  submit  to  the  jury.  In  an  action  against  the 
prosecutor,  if  the  plaintiff  proves  he  was  discharged  by  the  ex- 
amining magistrate,  the  burden  of  proof  that  there  was  probable 
cause  as  a  general  rule  \a  cast  on  the  defendant.  If,  however, 
the  plaintiff's  own  testimony  shows  the  existence  of  probable 
cause,  it  lifts  the  burden  from  the  defendant.  Such  was  the 
case  here.  The  fact  is  unquestioned  that  the  property  of  the 
defendant  was  stolen.  The  plaintiff  proved  by  the  magistrate, 
before  whom  the  complaint  was  made,  that  the  defendant  was 
at  his  o£Sce  with  Mr.  Curtis,  that  'Curtis  said  he  had  seen 
Dunlap's  gauntlets  in  possession  of  Mr.  Beman ;  my  recollec- 
tion is  that  Curtis  said  they  were  Dunlap's  gauntlets ;  I  then 
recommended  the  complaint  to  be  made.'  It  is  unnecessary 
now  to  decide  whether  the  advice  of  the  magistrate  shall  have 
the  same  protective  power  as  the  advice  of  counsel  learned  in 
the  law.  The  express  and  distinct  statement  of  Curtis  made 
to  both  prosecutor  and  magistrate  gave  probable  cause."  The 
court  below  had  granted  a  nonsuit,  and  we  sustained  it. 

In  Gilliford  v.  Windel,  108  Pa.  142,  Mr.  Justice  Gordon  said, 
in  delivering  the  opinion  of  the  court :  "  For,  as  we  held  in 
Smith  V.  Ege,  2  P.  F.  Smith,  419,  and  Seibert  v.  Price,  5  W. 
&  S.  438,  the  question  turns  not  upon  the  actual  statement  of 
the  case,  but  upon  the  honest  and  reasonable  belief  of  the  party 
prosecuting,  so  whei'e  it  appears  that  the  defendant  acted 
merely  through  mistake,  or  where  the  prosecution  resulted  from 
the  mistake  of  the  justice  of  the  peace,  before  whom  the  in- 
formation was  made,  the  action  cannot  be  maintained." 

Recurring  now  to  the  facts  of  the  case,  we  find  that  the  ma- 
licious prosecution  complained  of  by  the  plaintiff  was  a  pro- 
ceeding by  warrant  of  arrest,  under  the  act  of  July  12,  1842, 
and  that  the  allegation  upon  which  that  proceeding  was  founded, 
was,  that  the  plaintiff  had  fraudulently  contracted  a  debt  for 
two  carloads  of  pig  iron,  bought  from  the  defendants  by  the 
firm  of  Cooper,  Reynolds  &  Co.,  in  June,  1888,  of  which  firm 
the  plaintiff  was  a  member.     The  complaint  upon  which  the 
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warrant  of  arrest  was  issued  was  made  before  Judge  Simokton, 
president  judge  of  tbe  twelfth  judicial  district  of  this  state,  who 
granted  the  warrant  under  which  the  plaintiff  was  arrested  and 
held  in  confinement  until  the  next  day,  when  he  was  released 
on  bail.  Upon  answer  filed  to  the  complaint  the  cause  was 
subsequently  heard  before  Judge  Simonton,  who,  being  of 
opinion  that,  under  the  proofs,  the  debt  in  question  had  been 
fraudulently  contracted,  ordered  the  plaintiff  to  be  committed. 
Against  this  order  a  certiorari  was  taken  out  from  this  court, 
and  the  cause  was  brought  before  us,  and,  after  hearing,  the 
proceedings  were  reversed  by  this  court  upon  the  ground  that 
the  a£Sdayit  upon  which  the  warrant  was  issued  disclosed  only 
a  case  of  fraud  in  the  subsequent  breach  of  the  contract,  and 
not  in  its  original  making.  Upon  the  trial  of  the  present  case 
the  whole  of  the  record,  and  all  of  the  proceedings  and  testi- 
mony before  Judge  Simonton  were  given  in  evidence,  and  it 
then  appeared  that  the  judge  heard  the  plaintiff,  who  testified 
before  him  at  length,  giving  his  entire  version  of  the  facts  of 
the  transaction,  but  nevertheless  he  was  of  opinion  that  the 
plaintiff  was  guilty  of  the  charge  of  having  fraudulently  con- 
tracted the  debt  in  question,  and  for  that  reason  ordered  his 
commitment.  The  considerations  which  impelled  the  judge  to 
that  conclusion  were  fully  set  forth  in  his  opinion,  which  was 
given  in  evidence  on  the  trial  of  the  present  case.  Neither 
this  opinion,  nor  any  of  the  testimony  taken  upon  the  hearing 
before  Judge  Simonton,  was  considered  by  this  court,  for  the 
reason  that  the  act  of  1842  does  not  make  pravision  for  filing 
of  record  any  of  the  proceedings  after  the  warrant,  ^d  hence 
the  certioraii  brought  up  nothing  that  we  could  review  except 
the  aflBdavit  and  the  warrant.  We  expressly  refused,  therefore, 
to  consider  the  merits  of  the  case,  holding  that  they  were  not 
before  us. 

But  in  an  action  for  malicious  prosecution,  founded  upon 
such  a  proceeding,  it  is  entirely  competent  for  the  defendant 
to  prove,  in  support  of  his  averment  of  probable  cause,  that  a 
judicial  o£Scer,  who  had  jurisdiction  of  the  complaint,  and  who 
heard  it  upon  all  its  merits,  was  of  opinion  that  the  charge  was 
made  out,  and  upon  that  opinion  awarded  the  writ  for  the 
arrest  of  the  party.  Even  the  advice  of  counsel,  to  whom  the 
facts  have  been  made  known  by  the  prosecutor  before  proceed- 
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ing,  is  held  to  be  sufficient  to  rebut  a  presumption  of  malice 
arising  from  want  of  probable  cause.  In  McCarthy  v.  De Armit, 
99  Pa.  68,  we  said :  "  When  the  prosecutor  submits  the  facts 
to  an  attorney  at  law,  who  advises  they  are  sufficient,  and  he 
acts  thereon  in  good  faith,  such  advice  is  often  called  pi*obab]e 
cause,  and  is  a  defence  to  an  action  for  malicious  prosecution ; 
but,  in  strictness,  the  taking  of  the  advice  of  counsel,  and  act- 
ing thereon,  rebuts  the  inference  of  malice  arising  from  the 
want  of  probable  cause."  In  the  same  case  we  also  said :  "  An 
innocent  man  is  unfortunate  when  he  is  suspected  of  having 
committed  a  high  crime,  and  is  deeply  injured  when  imprisoned 
upon  suspicion ;  but  he  has  no  redress  if  his  injury  came  throu^ 
the  proper  action  of  a  public  officer  while  in  the  faithful  per- 
formance of  his  duty."  In  Emerson  v.  Cochran,  111  Pa.  619, 
we  said :  ^^  In  order  to  sustain  this  action,  the  plaintiff  must 
not  only  allege  in  his  narr,  but  also  prove  on  the  trial,  that  the 
defendant  had  not  probable  cause  for  his  prosecution,  and  was 
actuated  by  malicious  motives.  The  want  of  probable  cause 
without  malice  is  not  sufficient ;  so  where  probable  cause  ap- 
pears, the  motive  for  the  prosecution,  however  malicious,  goes 
for  nothing.  .  .  .  Something  more  than  mere  legal  or  theoreti- 
cal malice  is  requisite  to  sustain  an  action  of  this  kind,  for  it 
must  be  proved  as  a  fact,  and,  while  it  may  be  inferi*ed  from  a 
want  of  probable  cause,  its  existence,  nevertheless,  is  for  the 
jury.  From  this  it  follows  that  a  jury  ought  not  to  be  permit- 
ted to  infer  malice  from  the  mere  want  of  probable  cause,  when 
by  other  circumstances  it  is  disproved.  .  .  .  The  discontin- 
uance, and  other  evidence  of  a  prima  facie  character,  going  to 
establish  malice  in  the  original  prosecution,  was,  if  there  is  any 
force  in  authority,  completely  rebutted  by  the  fact,  which  no 
one  pretended  to  gainsay,  that  the  defendants,  in  good  faith, 
acted  upon  the  advice  of  counsel." 

How  much  more  is  such  a  presumption  rebutted  when  it  is 
found  that  the  writ,  under  which  the  plaintiff  was  arrested, 
was  issued  by  a  judge,  who,  in  the  lawful  exercise  of  his  judi- 
cial function,  has  directed  it  to  be  issued.  And  how  can  it 
possibly  be  said  that  there  was  a  want  of  probable  cause,  when 
it  is  considered  that  the  same  judge,  one  of  the  ablest  and  most 
accomplished  judges  in  the  commonwealth,  after  a  full  and  pa- 
tient hearing  of  the  whole  merits  of  the  case,  and  after  hearing 
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tlie  testimony  of  the  plaintiff  himself,  deliberately  adjudged 
that  the  charge  made  by  the  defendants  against  the  plaintiff 
was  sustained,  and  judicially  directed  his  commitment  for  that 
reason.  Without  going  into  the  facts  of  the  case,  this  one 
feature  is  a  complete  defence  to  the  charge  that  there  was  no 
probable  cause  for  the  proceeding,  and,  of  course,  to  any  infer- 
ence of  actual  malice. 

If,  now,  we  consider  briefly  the  facts  as  they  were  developed 
on  the  trial,  they  tend  most  strongly,  in  our  opinion,  to  the 
same  conclusion.  The  transaction  between  the  parties  com- 
menced by  a  written  order  from  Cooper,  Reynolds  &  Co.,  on 
the  8th  of  June,  1888,  to  Ezm  Bertolet,  an  iron  broker,  to  ship 
them  two  car  loads  of  iron  at  prices  named,  with  this  condition 
as  to  the  payment,  "Draft  with  Bills  of  Lading,  which  will  be 
paid  as  we  are  ready  to  take  the  iron."  By  the  undisputed 
testimony,  including  that  of  the  plaintiff,  this  was  a  cash  order 
shipment,  the  meaning  of  which  was  that  the  iron  was  not  to 
be  removed  from  the  cars  until  the  price  was  paid.  The  plain- 
tiff himself  explained  this.  He  was  asked :  '^  Q.  Explain  to 
the  jury  how  this  iron  would  be  shipped,  if  shipped  as  a  cash 
order  shipment?  A.  Mr.  Ezra  Bertolet  would  have  notified 
W.  S.  Pilling  that  he  had  sold  Cooper,  Reynolds  &  Co.  two  car 
loads  of  iron.  Mr.  Pilling  would  render  a  bill  and  get  a  bill 
of  lading  from  the  railroad  company — a  receipt  it  is  sometimes 
galled — attach  that  with  his  bill,  make  a  draft  for  the  amount 
of  the  bill,  pin  them  together,  and  deposit  them  at  bank  in 
Philadelphia,  and  send  it  on  to  Harrisburg  for  collection.  The 
banks  at  Harrisburg  would  notify  me,  I  would  call  and  pay  the 
draft,  take  the  bill  of  lading,  deliver  it  to  the  Pennsylvania 
Railroad  Company,  who  would  then  order  the  car  from  their 
yard  delivered  down  at  our  works.  That  would  be  the  manner 
of  a  cash  order  shipment.  Q.  To  whom  would  the  iron  be 
consigned?  A.  It  would  be  consigned  to  W.  S.  Pilling,  the 
maker  of  the  bill,  the  drawer  of  the  draft.  Q.  When  would 
you  first  obtain  any  right  to  have  that  iron  delivered  to  you  ? 
A.  When  I  got  possession  of  the  bill  of  lading,  which  contains 
the  order  on  the  Pennsylvania  Railroad  Company  for  the  de- 
livery of  the  iron.     That  is,  on  payment  of  the  draft." 

The  order  to  Mr.  Bertolet  was  executed  through  Mr.  Pilling, 
who  obtained  it  from  Hart  &  Co.,  and  the  iron  was  shipped  to 
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Mr.  Pilling,  care  of  Cooper,  Reynolds  &  Co.,  care  of  Lochiel 
Mills,  Lochiel,  Pa. ;  the  bills  of  lading  were  attached  by  Pilling 
to  drafts  on  Cooper,  Reynolds  &  Co.,  for  the  price,  and  the 
drafts  were  sent  by  Pilling  for  collection  through  the  bank, 
and  were  presented  to  Cooper,  Reynolds  &  Co.  on  June  17th 
and  2l8t,  were  not  paid  and  went  to  protest.  The  first  car 
reached  the  yard  of  Cooper,  Reynolds  &  Co.  on  June  15th,  and 
the  second  on  June  28d.  Both  were  unloaded,  and  the  iron 
was  used  in  the  furnaces  immediately.  On  the  15th  and  17th 
of  June,  Bertolet,  by  letters  addressed  to  Cooper,  Reynolds  & 
Co.,  enclosing  Pilling's  bills  for  the  iron,  advised  them  of  its 
shipment,  and  notified  them  that  drafts  had  been  drawn  for 
the  amounts  due.  Thus  it  was  established,  by  entirely  undis- 
puted testimony,  that  the  iron  was  sold  upon  a  cash-order  ship- 
ment, which  required  the  price  to  be  paid  before  the  iron  was 
taken  into  possession  by  the  purchaser,  and  that  the  purchasers, 
being  duly  notified  of  the  drafts  drawn  for  the  price,  dishonored 
them  and  suffered  them  to  be  protested.  As  the  iron  was  sold 
upon  a  cash-order  shipment  Pilling  could  not  be  expected  to 
know,  and,  in  fact,  did  not  know,  that  Cooper,  Reynolds  &  Co. 
had  taken  possession  of  it,  or  that  they  had  used  it.  Had  he, 
or  Hart  &  Co.,  known  that  fact,  they  could  have  taken  imme- 
diate steps  to  secure  themselves,  but,  upon  the  supposition  that 
the  iron  was  still  in  the  possession  of  the  railroad  company,  the 
necessity  for  such  immediate  action  would  not  be  so  apparent, 
and  their  claim  against  Cooper,  Reynolds  &  Co.,  could,  for  the 
time,  be  safely  treated  iis  a  common  debt  secured  by  the  pos- 
session of  the  iron  by  the  railroad  company. 

An  examination  of  the  correspondence  which  quickly  ensued, 
and  of  the  testimony  of  Cooper,  shows  that  Pilling  and  Hart 
&  Co.  were  lulled  into,  at  least,  a  state  of  inaction  and  false 
security;  such  that  the  real  facts  of  the  situation  were  not 
known  to  them  until  several  months  later.  The  plaintiff  was 
asked  on  the  trial  by  his  own  counsel :  "  Q.  When  did  you 
learn  that  the  iron  had  been  delivered  ?  I  do  not  mean  the 
date,  but  in  relation  to  the  time  of  its  delivery.  A.  Not  until 
it  had  been  worked  up  in  the  mill.  It  may  have  been  one  day 
afterwards,  or  it  may  have  been  two — I  don't  recollect.**  So 
that  it  appears  he  had  immediate  knowledge  of  the  receipt  of 
the  iron  and  of  its  being  worked  up  within  two  or  three  days 
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after  it  wdB  received.  He  also  testified :  "  I  didn't  know  posi- 
tively that  this  was  a  cash-order  shipment  until  Mr.  Creveling, 
our  agent,  came  to  Harrisburg,  which  was,  I  think,  a  week 
after  the  second  car  had  arrived.  I  had  a  letter,  or  a  letter 
had  come  through  the  mail,  from  Mr.  Bertolet,  but  I  can't  say 
that  I  saw  that  letter  till  some  days  after  the  iron  had  been  re- 
ceived." 

Upon  his  cross-examination,  after  having  testified  that  the 
iron  of  the  first  car  load  was  worked  up  the  same  day  it  was 
received,  and  that  he  received  Mr.  Bertolet's  letter,  which 
raised  the  question  in  his  mind  whether  it  was  not  a  cash-order 
shipment,  about  the  16th  or  17th  of  June,  that  he  had  written 
to  Mr.  Creveling  to  give  him  the  particulars  of  the  purchase, 
and  that  he  saw  Creveling  personally  within  a  week  or  ten 
days  after,  he  was  asked:  "Q.  What  was  the  information 
which  you  got  from  him  ?  A.  That  he  had  purchased  this  on 
a  cash  order.  Q.  So  that,  under  the  terms  of  Mr.  Creveling's 
purchase,  this  iron  ought  not  to  have  been  delivered  or  used 
until  it  was  paid  for  ?  A.  That  was  the  way  of  a  cash  order, 
yes,  sir.  .  .  .  Q.  You  knew  then,  from  your  own  standpoint, 
that  you  had  gotten  it  by  mistake  ?    A.  Yes,  sir." 

The  plaintiff,  according  to  his  own  testimony,  knew  within 
ten  dajrs  or  thereabouts  after  the  iron  had  been  received  and 
used,  that  he  had  received  it  by  mistake,  and  that  this  was  in 
contravention  of  his  conti-act  for  the  iron.  Yet  he  made  no 
disclosure  to  Hart  &  Co.  of  the  fact  that  he  had  received  pos- 
session of  the  iron  and  used  it  up ;  he  did  not  inform  them  that 
any  mistake  had  been  made  in  its  deliveiy ;  he  did  not  pay  for 
the  iron,  but  promised  repeatedly  by  letter  to  pay  for  it,  which 
promises  he  constantly  violated ;  he  permitted  Hart  &  Co.  and 
Pilling  to  remain  in  the  belief  that  the  iron  was  still  in  the 
possession  of  the  railroad  company  until  they  discovered  sev- 
eral months  later  what  the  real  facts  of  the  situation  were. 
The  letters  of  Pilling,  addressed  to  the  firm  of  Cooper,  Rey- 
nolds &  Co.,  disclosed  to  the  plaintiff  that  Pilling  was  entirely 
ignorant  of  their  having  taken  possession  of  the  iron,  and  yet 
he  permitted  him  to  remain  ignorant  of  that  very  important 
fact,  though,  from  the  terms  of  the  letters,  he  was  plainly  bound 
to  make  the  disclosure.  On  the  17th  of  July,  1888,  Pilling 
wrote  to  Cooper,  Reynolds  &  Co.  a  very  pointed  letter,  in  which 
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he  recounted  the  facts  of  the  order  and  shipment,  the  retarn 
of  the  drafts  unpaid,  that  he  would  be  subjected  to  heavy  loss 
on  account  of  fi-eights  to  be  paid  unless  the  drafts  were  paid, 
and  implored  them  to  make  payment  by  return  mail.  On 
July  31st  he  wrote  them  again,  reminding  them  that  they  had 
promised  to  pay  for  the  iron  last  week,  and  he  had,  therefore, 
drawn  another  draft  on  them  for  the  whole  amount,  which  he 
urged  them  to  pay  promptly.  On  August  13th  he  wrote  them 
again  in  the  following  words : 

"Messrs.  Cooper,  Reynolds  &  Co.,  Harrisburg,  Pa. — 
Dear  Sir :  I  am  informed  at  bank  that  my  diuft  is  still  unpaid, 
although  you  promised  to  pay  it  more  than  two  weeks  ago. 
As  it  seems  useless  to  continue  in  this  way,  I  think  it  will  be 
best  to  order  the  iron  returned  to  shipping  place.  This  will, 
of  course,  net  me  a  loss,  but  you  do  not  seem  disposed  to  ac- 
commodate me  at  all,  and  I  think  I  have  been  patient  in  wait- 
ing now  for  two  months  for  settlement.  If,  therefore,  I  do  not 
hear  from  you  by  return  mail  I  will  order  the  railroad  company 
to  return  the  iron." 

On  August  23d  Pilling  wrote  the  firm  again  as  follows: 
"  Your  draft  has  again  come  back  unpaid,  and  your  check  has 
not  reached  me.  I  cannot  have  this  matter  go  on  any  longer 
in  this  way,  and  if  I  am  not  favored  with  your  check  this  week 
I  will  notify  the  railroad  company  to  return  the  iron." 

It  thus  appears  that  although  more  than  two  months  had 
elapsed  since  the  purchase,  and  although  the  letter  of  Au- 
gust 13th  had  distinctly  informed  them  that  Pilling  still  sup- 
posed the  iron  to  be  in  the  possession  of  the  railroad  company, 
and,  therefore,  safe  for  at  least  the  amount  of  its  value,  they 
did  not  undeceive  him  in  this  respect,  but  permitted  him  to 
remain  in  ignorance  of  the  truth.  Even  the  last  letter  of  Au- 
gust 23d  brought  no  disclosure,  as  appears  by  the  next  letter, 
written  to  the  firm  by  Pilling,  on  August  28th  in  which  he  said: 
"  Not  having  received  your  check,  as  per  your  promise,  I  have 
been  forced  to  the  conclusion  that  you  have  no  serious  inten- 
tion of  taking  the  iron  and  paying  ior  it.  I  have  therefore  to- 
day advised  the  railroad  agent  to  return  the  iron  to  point  of 
shipment."  This  letter  also  failed  to  elicit  the  truth,  and  it 
was  not  until  the  14th  of  September,  when  he  wrote  them  again, 
that  we  learn  how  the  knowledge  of  the  real  facts  of  the  case 
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was  obtained.  On  that  date  Pilling  again  wrote  the  firm  thus : 
"  Not  having  received  your  check  as  promised,  I  wrote  the  rail- 
road agent  at  Lochiel  to  return  the  two  cars  of  iron  shipped  you 
in  June.  It  seems,  however,  that  by  some  mistake  they  were 
delivered  to  you,  although  shipped  to  my  order.  As  I  am  act- 
ing in  this  matter  as  an  agent  for  others,  I  have  no  option  as 
to  the  coui-se  to  be  pursued.  You  well  know  that  you  should 
not  have  allowed  the  railroad  company  to  take  your  receipt, 
but  as  this  has  been  done,  you  will  now  please  reload  the  iron 
and  send  it  back  to  Steelton.  I  should  be  very  sorry  to  take 
steps  which  will  be  unpleasant  to  you,  but  unless  this  matter  is 
immediately  settled,  either  in  this  manner  or  by  your  check,  I 
shall  institute  proceedings,  and  will  press  them,  even  if  you 
shall  be  placed  in  a  position  which  I  appreciate  will  be  most 
embarrassing.  You  have  never  intimated  that  you  have  had 
the  iron,  and  in  all  of  your  correspondence  have  allowed  me 
to  remain  under  the  impression  that  it  was  still  standing  on 
cars." 

Not  even  this  letter  brought  any  practical  results,  or  any  ex- 
planation from  the  firm  of  the  original  delivery  of  the  iron  to 
them,  though  they  were  not  entitled  to  it,  nor  of  their  con- 
tinued and  persistent  withholding  of  the  truth  from  Pilling  and 
from  Hart  &  Co.  The  question  on  the  trial  of  this  cause  was, 
not  the  guilt  or  innocence  of  Cooper  in  obtaining  the  iron,  but 
was  there  probable  cause  for  the  institution  of  the  proceeding 
by  warrant  of  arrest.  What  were  Hart  &  Co.  to  think  of  the 
conduct  of  Cooper,  Reynolds  &  Co.,  when  they  discovered  that 
they  had  taken  possession  of  the  iron  immediately  after  the 
shipment,  and  that  such  possession  was  in  violation  of  the  con- 
tract, and,  therefore,  unlawful.  The  course  of  deception  prac- 
ticed by  Cooper,  Reynolds  &  Co.,  began  at  once,  as  soon  as  the 
iron  was  received,  and  persistently  continued  until  the  end, 
when  the  truth  was  discovered,  not  by  any  disclosure  by  Cooper, 
Reynolds  &  Co.,  but  from  outside  sources.  Why  were  not 
Hart  &  Co.  justified  in  believing,  from  this  long  course  of  de- 
ception, traced  back  to  the  very  time  of  the  transaction,  that 
the  debt  was  fraudulently  contracted?  Even  if  Cooper  did 
not  know  of  the  terms  of  the  contract  at  the  very  time  the  iron 
was  delivered.  Hart  &  Co.  did  not  know  that,  and  the  circum- 
stances were  highly  pei'suasive  to  induce  them  to  think  that 


Digitized  by  LjOOQ IC 


606        COOPER  V.  WM.  R.  HART  &  CO.,  AppeUants. 

Opinion  of  tbe  Court.  [147  Pi. 

he  knew  all  about  it.  The  order  for  the  iron,  with  the  cash 
order  in  it,  was  signed  in  the  name  of  Cooper,  Reynolds  &  Co., 
by  their  authorized  agent,  and  the  law  charges  the  firm  with 
the  full  knowledge,  and,  of  course,  Hart  &  Co.  had  the  right 
to  infer  that  Cooper  knew  all  about  it.  In  point  of  fact,  he 
did  know  all  about  it  in  a  very  few  days,  and  from  the  moment 
of  his  acquisition  of  this  knowledge  he  suppressed  the  truth, 
concealed  the  real  facts  from  them,  when  it  was  his  plain  legal 
and  moral  duty  to  make  an  instant  disclosure,  and  to  make 
restitution  of  the  possession  which  he  had  unlawfully  acquired, 
or  else  to  pay  for  the  iron.  He  did  none  of  these  things,  but 
even  after  he  knew  perfectly  well  from  the  correspondence 
that  Hart  &  Co.  and  Pilling  were  ignorant  of  the  fact  that  he 
had  long  before  taken  actual  possession,  of  the  iron  without 
right,  he  still  concealed  from  them  this  most  vital  and  essential 
fact  in  the  transaction  of  sale. 

The  decision  of  this  court  in  Hart  v.  Cooper,  129  Pa.  297, 
has  no  relevancy  to  the  present  discussion.  We  determined 
nothing  there  but  the  technical  effect  of  the  affidavit  upon 
which  the  warrant  issued.  The  merits  were  not  before  us,  and 
were  not  considered.  Moreover,  the  present  question,  to  wit: 
probable  cause  for  the  proceeding,  did  not,  and  could  not,  arise 
in  that  case.  When  the  learned  court  below  charged  the  jury 
that  if  they  believed  Cooper's  story,  and  that  there  was  no 
other,  they  should  find  for  the  plaintiff,  they  misled  the  jury 
in  two  ways ;  first,  because  Cooper's  story  was  by  no  means 
the  whole  of  the  case ;  and  second,  because  it  was  erroneous 
both  in  the  estimate  of  the  facts  and  in  its  conclusion  of  law. 
Cooper's  story  furnishes  much  of  the  testimony  upon  which  the 
defendants  were  at  liberty  to  believe  that  they  had  probable  cause 
for  instituting  their  proceeding,  and  when  the  oral  testimony 
of  Pilling  and  Bei'tolet,  and  above  all,  the  letters  which  passed 
between  the  parties  are  considered,  it  is,  in  our  judgment,  very 
apparent  that  they  did  have  the  probable  cause  which  relieves 
them  entirely  from  liability  in  this  action.  When  it  is  still 
further  considered  that  the  writ  for  the  arrest  of  the  plaintiff 
was  issued  by  a  judicial  officer  having  full  jurisdiction  of  the 
complaint  and  the  parties,  which,  upon  subsequent  hearing  of 
testimony,  including  that  of  the  plaintiff  in  this  case,  was  con- 
firmed by  the  opinion  of  the  judge  on  the  merits,  there  is  ab- 
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solutely  no  grround  upon  which  either  an  allegation  of  want  of 
probable  cause  or  of  malice  can  stand.  We  are  of  opinion  that 
all  the  assignments  of  error  are  sustained,  and  that,  upon  all 
the  testimony  in  the  cause,  the  learned  court  below  should 
have  directed  a  verdict  for  the  defendants. 
Judgment  reversed. 


Ziegler  v.  McFarland  et  al.,  Appellants. 

Promissarv  iiote — AffidajiiU  qf  d^enee. 

An  affidavit  of  defence  to  an  action  on  a  promissory  note,  which  avers 
that  the  maker  signed  the  note  with  the  understanding  that  it  was  a  mere 
matter  of  form,  and  not  an  obligation  to  pay. money,  but  only  an  midertak- 
ing  to  furnish  a  horse,  is  insufficient. 

Conditional  payment — Misunderstanding — Settlement 

Plaintiff  held  the  note  of  defendant,  which  was  given  in  repayment  of 
the  purchase  money  of  a  horse.  The  horse  was  kept  by  the  defendant  for 
several  months,  and  then  returned.  Subsequently  the  defendant,  in  reply 
to  a  request  for  repayment  of  the  purchase  money,  sent  to  the  plaintiff  a 
certain  sum  in  cash  and  a  receipted  bill  for  the  use  of  the  horse  while  in 
plaintiff^s  hands — the  two  amounts  making  up  the  sum  due  on  the  note. 
The  defendant  did  not  expressly  state  that  the  payment  was  conditioned 
on  the  acceptance  of  the  receipt.  The  plaintiff  kept  the  cash,  but  return- 
ed the  receipt.  Eeld,  that  this  was  not  a  full  settlement  of  the  plaintiff's 
claim. 

Sale^Readasion^Liabilitjf  for  u$e  of  article. 

Where  the  parties  rescind  a  sale  of  personal  property,  and  the  article 
which  was  paid  for  at  the  time  of  the  sale  is  returned  to  the  seller,  in  the 
absence  of  a  condition  to  the  contrary,  there  is  no  implied  liability  upon 
the  part  of  the  buyer  to  pay  for  the  use  of  the  article  during  the  time  it 
was  in  his  possession. 

Argued  Jan.  11,  1892.  Appeal,  No.  62,  July  T.,  1891,  by 
defendants,  McFarland  &  Brother,  from  judgment  of  C.  P.  No. 
8,  Phila.  Co.,  in  favor  of  plaintiff,  Henry  Z.  Ziegler,  for  want 
of  a  sufficient  affidavit  of  defence.  Before  Paxson,  C.  J., 
Stbrrett,  Greek,  Williams,  McCollum,  Mitchell  and 
Heydrick,  JJ. 

Assumpsit  on  a  promissory  note. 

The  defendant  filed  an  affidavit  of  defence,  which  was  in 
part  as  follows : 
**  In  May,  1890,  the  defendant  sold  to  the  plaintiff  a  certain 
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brown  horse  for  the  price  or  sum  of  $450.  This  was  paid  to 
the  defendants,  f  200  in  cash  and  $250  by  a  certain  other  horse 
bought  by  the  defendants  from  the  plaintiff.  No  warranty  of 
any  kind  was  given  with  the  brown  horse  sold  by  the  defend- 
ants to  the  plaintiff  as  aforesaid  and  the  said  horse  when  sold 
was  sound  and  kind  and  in  every  way  what  he  was  repre- 
sented to  be,  and  worth  the  price  for  which  he  was  sold.  Plain- 
tiff retained  the  horse  and  made  use  of  him  until  September  5, 
1890.  On  September  5, 1890,  plaintiff  complained  to  the  de- 
fendants that  the  hoyse  would  not  work  satisfactorily,  and  ask- 
ed them  to  exchange  him  for  another.  This  the  defendants 
consented  to  do,  although  it  was  a  fact  that  any  unsatisfactori- 
ness  in  the  horse's  working  was  not  due  to  any  fault  of  theirs 
or  in  his  condition  or  temper  when  sold,  but  so  far  as  it  existed 
at  all  was  entirely  due  to  unskillful  management  in  driving  on 
the  part  of  plaintiff's  servants  and  employees.  At  the  request, 
however,  of  the  plaintiff,  the  defendants  offered  to  exchange  the 
horse  for  another  satisfactory  to  him.  As,  however,  the  defend- 
ants, who  were  dealers  in  horses,  at  that  time  had  no  hoxse 
satisfactory  to  the  plaintiff,  he  asked  them  to  give  to  him  a  mem- 
orandum in  the  case  of  the  death  of  any  of  the  parties,  and  the 
said  plaintiff  then  drew  up  the  duebill  on  which  the  suit  is 
brought,  which  at  his  request  defendants  signed,  not  intending 
or  understanding  it  to  be  any  settlement  or  obligation  to  pay 
that  definite  sum  of  money,  but  as  an  undertaking  to  furnish 
the  plaintiff  with  a  satisfactory  horse  in  place  of  the  one  which 
plaintiff  brought  back,  and  affiant  signed  the  name  on  the  ex- 
press representation  to  him  by  plaintiff  that  it  was  a  mere  mat- 
ter of  form  and  not  an  obligation. 

"The  plaintiff  was  not  satisfied,  as  above  mentioned,  with 
any  of  the  defendants'  horses,  and  expressed  a  preference  to 
wait  until  spring  for  a  settlement  of  the  matter.  Before  that 
time,  however,  early  in  February  of  current  year,  the  plaintiff 
expressed  a  preference  for  a  pecuniary  settlement  for  the  mat- 
ter between  plaintiff  and  defendants,  and  at  his  request  defend- 
ants paid  him  on  February  3d  $200  on  account  of  the  price  of 
the  horse.  On  February  26th  plaintiff  wrote  to  the  defendants, 
asking  for  a  further  payment  in  settlement  for  the  horse.  Con- 
sidering this  as  a  desire  on  his  part  for  a  rescission  of  the  orig- 
inal contmct  for  the  purchase  of  the  horse»  the   defendants 
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sent  to  the  plaintiff,  on  the  28th  of  February,  1891,  the  further 
sum  of  $145  and  a  receipt  for  $105  for  the  use  of  the  horse 
for  the  period  of  three  and  one  half  months,  at  the  rate  of 
thirty  dollars  per  month,  during  which  time  the  plaintiff  had 
retained  and  used  him.  Thii*ty  dollars  per  month  for  the  use 
and  hire  of  a  hoi-se  and  returned  at  the  expiration  of  the  period 
of  hiring  is  a  fair  and  usual  rate  for  the  same,  and  the  sum 
of  $105  a  fair  and  moderate  charge  for  the  use  of  the  horse  by 
the  plaintiff,  if  the  property  of  the  horse  be  treated  as  remain- 
ing in  the  defendants.  The  plaintiff,  however,  instead  of  re- 
turning the  duebill,  as  he  should  have  done  on  receipt  of  the 
said  check  for  $145  and  the  receipted  bill  for  $105  for  the  use 
and  hire  of  the  horse,  retained  the  duebill  and  the  sum  of 
$145,  and  on  March  2,  1891,  sent  to  the  defendants  in  return 
therefor  a  receipt  for  $145  on  account,  but  on  the  following 
day,  March  8d,  returned  the  receipted  bill  for  the  use  of  tlie 
horse,  with  a  letter  saying  he  declined  to  recognize  the  same." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

JSrrors  assigned  were  (1)  in  entering  judgment,  and  (2)  in 
not  discharging  a  rule  for  judgment. 

22.  X.  Ashurst  and  Rowland  Evans^  for  appellant,  cited 
Washington  Gas  Co.  v.  Johnson,  128  Pa.  576 ;  Fink  v.  Knauss, 
4W.  N.  C.  356;  Walker  v.  France,  112  Pa.  210;  Juniata 
Building  Assn.  v.  Hetzel,  108  Pa.  507. 

J.  Martin  Rommel^  James  M.  West  with  him,  for  appellee, 
cited  Spencer  v.  Colt,  89  Pa.  314 ;  Claike  v.  Allen,  132  Pa. 
40 ;  Martin  v.  Berens,  67  Pa.  459 ;  Thome  v.  Warfflein,  100 
Pa.  519. 

Opinion  by  Mb.  Justice  Mitchbll,  March  21, 1892. 

The  affidavit  sets  up  in  substance  three  grounds  of  defence. 
Fii-st,  that  the  note  or  duebill  sued  upon  was  signed  by  de- 
fendants, ^^  not  intending  or  understanding  it  to  be  any  settle- 
ment or  obligation  to  pay  that  definite  sum  of  money,  but  aa 
an  undertaking  to  furnish  the  plaintiff  with  a  satisfactory 
horse,  .  .  .  and  affiant  signed  the  same  on  the  express  repre- 
sentation to  him  by  plaintiff  that  it  was  a  mere  matter  of  fornix 
and  not  an  obligation."  Of  this  it  is  sufficient  to  say  that  it  is 
a  flat  contradiction  of  the  terms  of  a  plain  business  writings 
Vol.  cxlvii — 39 


Digitized  by  LjOOQ IC 


610       ZIEGLER  v.  McFARLAND  ET  AL.,  AppeUants. 

Opinion  of  the  Court.  [147  P*. 

which  any  one  competent  to  do  business  at  all  could  not  fail 
%o  understand.  No  accident  is  alleged,  and  the  only  fraud  or 
mistake  is  the  representation  that  it  was  ^^  not  an  obligation,'' 
though  its  express  terms  had  that  and  no  other  meaning.  If 
the  rule  as  to  parol  evidence  to  vary  writings  is  to  have  any 
application  at  all  it  should  be  to  such  cases  as  this :  Clarke  v. 
Allen,  132  Pa.  40. 

Secondly,  the  affidavit  sets  up  that  the  payment  of  one  hun- 
dred and  forty-five  dollars,  accompanied  by  a  receipted  bill, 
for  the  use  of  the  defendant's  horse  for  three  and  a  half  months, 
was  a  single  offer  of  settlement,  which  was  to  be  accepted  or 
rejected  as  a  whole,  and  plaintiff  having  retained  the  money, 
had  thereby  bound  himself  also  to  recognize  and  accept  the 
counterclaim  for  use  of  the  horse.     For  this,  Washington  Gas 
Co.  V.  Johnson,  128  Pa.  576,  is  cited,  and  there  is  no  doubt  of 
the  principle  relied  upon.     But  the  facts  of  that  case  were 
much  stronger  than  the  present.     Defendant's  attorney  had 
received  from  plaintiff's  attorney  a  letter,  which  he  understood 
as  agreeing  to  accept  a  certain  sum  in  full  of  demands  on  the 
whole  lease,  and  had  thereupon  sent  a  check  for  the  amount 
expressed  to  be  in  full,  and  on  getting  back  merely  a  receipt 
for  claim  as  to  one  well,  promptly  repudiated  this  action,  and 
demanded  a  receipt  in  full,  or  the  return  of  the  money  (pp.  579- 
680),  and  these  facts  are  recounted  in  the  opinion  of  the  court. 
It  was  a  clear  case  of  payment  upon  a  misunderstanding  and 
express  conditions.    The  correspondence  in  the  present  case  is 
not  set  out  in  the  affidavit.     It  was  certainly  competent  for  the 
defendants  to  make  the  payment  of  the  one  hundred  and  forty- 
five  dollars  conditional  on  the  recognition  of  their  claim  for 
set-off,  and  the  acceptance  of  a  receipted  bill  for  that  claim,  as 
a  settlement  in  full.    But  the  affidavit  fails  to  show  that  they 
did  so.    It  sets  out  a  demand  by  plaintiff  for  a  further  money 
payment,  and  that  defendants,  ^'  considering  this  as  a  desire  on 
his  part  for  a  rescission  of  the  original  contract,"  sent  the  money 
and  the  bill  for  use.    It  then  avers  that  the  sum  charged  was 
reasonable,  etc.,  and  that  plaintiff,  "  instead  of  returning  the 
duebill,  as  he  should  have  done,"  kept  it,  and  returned  the  re- 
ceipt for  use.     It  is  not  said,  instead  of  returning  the  duebill, 
as  had  been  demanded  of  hint,  nor  is  there  anywhere  in  the 
)Etffidavit  a  positive  averment  that  the  payment  was  conditional, 


Digitized  by  LjOOQ IC 


ZIEGLER  V.  McFABLAND  ET  AL.,  AppeUants.       611 
1892.]  Opinion  of  the  Court. 

or  that  any  express  direction  for  its  application  was  given. 
Such  effect  is  only  asserted  argumentatively,  and  as  a  legal 
result  of  the  circumstances.  These  will  be  considered  under 
the  next  head. 

Thirdly,  the  defence  is  made  that,  irrespective  of  what  took 
place  about  the  payment  of  one  hundred  and  forty-five  dollars 
and  the  receipted  bill  for  use  of  the  horse,  defendants  had  a 
good  claim  for  such  use,  which  could  be  set  off  against  the  due- 
bill.  But  the  circumstances  negative  this  defence.  By  the 
original  contract,  in  May,  1890,  defendants  sold  to  plaintiff  a 
horse,  receiving  in  payment  another  horse  a!id  two  hundred 
dollars  in  cash.  The  contract  was  fully  executed,  there  was 
no  warranty,  and  no  right  of  rescission  by  either  party,  except 
upon  joint  consent.  In  September,  however,  the  parties  came 
together,  and  admittedly  rescinded  the  contract,  whether  en- 
tirely, as  plaintiff  claims,  and  the  tenor  of  the  duebill  indicates, 
or  only  partially,  and  upon  terms  as  defendants  claim,  is,  for 
the  present  purpose,  immaterial.  Concede  that  the  rescission 
was,  as  defendants  say,  partial  only,  and  that  they  were  to 
furnish  plaintiff  another  horse,  no  legal  obligation  to  pay  for 
the  use  of  the  first  horse  arose  from  the  circumstances.  Plain- 
tiff, it  is  true,  had  had  the  use  of  him  from  May  to  September, 
but,  on  the  other  hand,  defendants  had  had  the  use  of  plaintiff*8 
horse  and  plaintiff^s  money  for  the  same  period.  It  is  not  the 
case  of  a  sale  on  credit  and  the  horse  returned  without  any- 
thing having  been  paid  for  his  use,  even  if  that  would  be  suflS- 
cient  without  an  express  agreement.  The  parties,  as  already 
said,  were  under  no  obligation  to  rescind  or  vary  the  contract 
in  any  way.  When,  therefore,  they  did  so  by  consent,  defend- 
ants might  have  made  it  a  condition  that  they  should  be  paid 
for  the  use  of  their  horse,  but  in  fact  they  did  not,  and  the  cir- 
cumstances were  not  such  as  to  raise  any  implied  liability  on 
the  part  of  the  plaintiff. 

The  affidavit  fails  to  make  out  a  defence,  and  was  properly 
held  insufficient. 

Judgment  affirmed. 
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Stewart  et  al.,  Trustees,  v.  Northwestern  Coal  &  Iron 
Co.,  Appellant. 

Mines  and  mining — Coal  lease — Covenants — Bight  of  way. 

The  owner  of  coal  lands  contracted  to  ••  grant,  bargain,  sell  and  con- 
vey the  stone  coal  lying  and  being  under  *^  a  ti*act  of  land,  with  mining 
privileges  and  with  the  right  to  erect  machinery  shops  and  houses  on  the 
sui-face,  such  as  might  be  needed  for  the  convenient  and  economical  min- 
ing of  the  coal.  The  consideration  was  the  payment  of  a  certain  royalty 
per  ton,  the  purchaser  to  remove  2000  tons  of  coal  each  year,  and  to  pay 
for  that  quantity  whether  it  was  removed  or  not.  until  the  coal  was  ex- 
hausted. It  was  also  provided  that  if  the  purchaser  should  find  that  by 
reason  either  of  the  "quantity,  quality  or  condition  of  the  coal "  it  was 
not  pi*acticable  to  mine  the  coal  with  profit  he  might  abandon  the  contract 
and  yield  up  the  coal  mine  and  privileges  without  mining  the  remainder 
of  the  coal.  Another  stipulation  was  that  the  purchaser  should  have  "  the 
right  of  way  through,  over  or  under  said  land  to  transport  coal  from  ad- 
joining lands.  .  .  .  and  the  use  of  five  acres  of  land  "  on  which  to  erect 
dwelling-houses,  **  paying  said  first  party  a  fair  annual  rental  for  said 
five  acres  of  ground.  Eeld,  that  the  grant  of  the  right  of  way  for  operat- 
ing the  adjoining  lands  was  independent  of  the  sale  of  the  coal  and  the 
mining  privileges.  Held,  also^  that  after  all  the  coal  was  removed,  the 
lessee  had  simply  a  right  of  way  through  the  chamber,  and  that  the  les- 
sor was  in  possession  by  viitue  of  his  ownership. 

Argued  Oct.  14, 1891.  Appeal,  No.  277,  Oct.  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  Mercer  Co.,  Jan.  T.,  1891, 
No.  217,  on  verdict  for  plain tiflE.  Before  Paxsok,  C.  J.,  Steb- 
BETT,  Clark,  Williams,  McCoLLUM'and  Mitchell,  J  J. 

Ejectment  by  W.  N.  Stewart  and  W.  W.  Taylor,  executors 
and  trustees  of  James  Bestwick,  Jr.,  deceased,  against  the 
Northwestern  Coal  &  Iron  Company.  The  case  was  tried  by 
the  court  without  a  jury ;  Mbel^rd,  J.,  filed  the  following 
opinion : 

"  Articles  of  agreement  bearing  date  Nov.  22,  A.  D.  1878, 
were  made  and  executed  by  and  between  James  Bestwick,  Jr., 
of  first  part,  and  L.  M.  Ormsby  and  John  J.  Spearman,  of  the 
second  part,  whereby  the  first  party  granted  to  the  second  party, 
their  heirs  and  assigns,  certain  stone  coal  in  place,  coal  mining 
rights,  privileges  and  facilities.  The  second  party  covenanted 
for  themselves,  their  heirs  and  assigns,  inter  alia,  ^to  mine 
and  remove  from  said  land  yearly,  while  said  coal  shall  continue 
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profitabl J  minable,  not  less  than  two  thousand  tons  ....  of 
screened  coal,  or  pay  for  that  quantity  as  though  mined  at  the 
rate  of  fifteen  cents  a  ton.  It  was  therein  stipulated  that  settle- 
ments and  payments  were  to  be  made  quarter  yearly,  on  the 
first  days  of  July,  October,  January  and  April  each  year  dur- 
ing the  continuance  of  this  lease.'  It  was  agreed  that  ^  upon 
failure  of  the  second  party  to  pay  first  party  according  to  this 
agreement  or  within  thirty  days,  this  contract  shall  be  null  and 
void.'  The  agreement  then  proceeds  as  follows,  viz. :  '  It  is 
mutually  understood  and  agreed  that  the  second  party,  their 
heirs  and  assigns,  shall  have  the  right  to  abandon  this  contract 
and  yield  up  said  coal  mine  and  privileges  at  any  time  they 
shall  determine  in  their  judgment  that  said  coal  is  in  quantity, 
quality  and  condition  no  longer  minable  with  economy  and 
profit.  And  when  this  contmct  shall  be  ended  for  any  reason, 
said  second  party,  their  heirs  and  assigns,  shall  have  the  right 
to  remove  their  machinery  and  other  structures  and  property 
from  said  land  by  paying  up  all  arrears  up  to  that  time,  and 
after  that  no  more  rent  shall  become"  (due) ;  see  copy  of  agree- 
ment in  evidence  marked  Exhibit  A. 

"  The  defendant  is  in  possession  of  the  land  described  in  the 
writ  under  the  title  so  granted  to  L.  M.  Oimsby  and  Jno.  J. 
Spearman. 

"  The  grantor,  James  Bestwick,  Jr.,  died  on  Nov.  1,  A.  D. 
1889,  having  made  his  last  will  and  testament,  wherein  he 
appointed  the  plaintiffs  executors  and  trustees  of  his  estate. 
The  coal  mined  and  unpaid  for  at  that  time,  under  said  articles 
of  agreement,  amounted  to  one  hundred  and  twenty-four  dol- 
lars and  sixty-five  cents  ($124.65).  That  sum  has  not  been 
paid,  nor  has  any  other  payment  been  made  since  that  time  on 
said  articles  of  agreement.  No  coal  has  been  mined  under  said 
articles  since  October,  a.  d.  1889.  All  the  coal  so  gfranted  has 
been  mined  out  save  some  pillars  and  other  parts  left  standing 
in  order  to  support  the  roof  of  the  main  entry,  and  said  remain- 
ing coal  is  not  profitably  minable.  The  entry  thus  supported 
is  necessary  to  the  proper  use  of  defendants'  mine  for  the  re- 
moval of  coal  from  other  lands  and  has  been  so  used  whenever 
the  mine  is  in  operation. 

**  The  plaintiff's  right  to  the  amount  due  for  coal  actually 
mined  is  not  in  dispute.    The  defendant  concedes  it,  and  has 
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held  itself  ready  to  pay  that  amount.  The  question  is,  whether 
the  plaintiff  is  entitled  to  the  stipulated  royalty  since  the  coal 
ceased  to  be  profitably  minable. 

^^If  the  part  of  the  contract  first  quoted  stood  alone,  it  would 
clearly  limit  the  obligation  of  the  grantees  and  their  assigns  to 
mine  or  pay  for  the  specified  quantity  of  coal,  to  such  time  as 
it  should  *  continue  profitably  minable.'  But  the  next  part 
quoted  binds  the  grantees  to  make  settlements  and  payments 
quarter  yearly  *  each  year  during  the  continuance  of  this  lease.' 
It  is  clear  that  this  implied  that  payments  of  royalty  were  to 
continue  to  fall  due  as  long  as  the  lease  continued  to  live.  The 
same  implication  is  found  in  the  following  clause,  to  wit :  ^  And 
when  this  contract  shall  be  ended  for  any  reason,  said  second 
party,  their  heirs  and  assigns  shall  have  the  right  to  remove  their 
machinery  and  other  structures  and  property  from  said  land  by 
paying  up  all  arrears  up  to  that  time,  and  after  that  no  more 
rent  shall  become  due.'  After  what?  Clearly,  after  the  ^  con- 
tract shall  be  ended '  and  the  machinery,  etc.,  removed,  or  the 
coal  mine  yielded  up  without  such  removal.  Moreover,  the 
parties  of  that  contract  constituted  the  grantees,  their  heirs  or 
assigns,  a  forum  to  determine  when  the  coal  should  cease  to  be 
minable  with  economy  and  profit,  and  gave  them  the  right 
thereupon  to  put  an  end  to  their  obligation  to  pay  the  royalty 
by  abandoning  the  contract  and  yielding  up  the  coal  mine  and 
privileges  held  under  the  contract.  Good  faith  would  hardly 
allow  the  grantees,  or  their  assigns,  to  hold  on  to  the  benefits 
of  the  contract  and  at  the  same  time  say  that  the  coal  was  no 
longer  minable  with  '  economy  and  profit.'  If  that  allegation 
be  true,  they  should  abandon  their  contract  and  yield  up  the 
coal  mine  and  privileges. 

^^  [For  these  reasons  it  is  considered  that  the  meaning  of 
the  contract  of  Nov.  22,  A.  D.  1878  (Exhibit  A),  is,  that  the 
royalty  or  rent  therein  agreed  upon  should  continue  to  fall 
due  quarterly  during  the  continuance  of  the  grant  thereby 
made.]  [3] 

"  And  now,  July  1,  A.  D.  1891,  the  prothonotary  is  directed  to 
file  this  decision,  to  forthwith  give  notice  to  the  parties  or  their 
attorneys,  and  if  no  exceptions  be  filed  thereto  within  thirty 
days  after  service  of  such  notice,  he  shall  enter  judgment  in 
favor  of  plaintiffs  and  against  the  defendant  for  the  land  de* 
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scribed  in  the  above  writ,  and  cost,  to  be  released,  however,  up- 
on payment  by  defendant  to  plaintiff  of  the  sum  of  six  hundred 
and  six  dollars  and  fifty-seven  cents  ($606.57),  with  interest 
thereon  from  Aug.  1, 1891,  within  sixty  days  from  date  of  said 
judgment,  said  amount  being  the  several  payments  due  on  said 
articles  of  agreement  up  to  and  including  July  1,  A.  D.  1891." 
The  defendant  filed  the  following  exceptions : 

1.  That  under  the  terms  of  the  contmct  the  mortgage  pur- 
chaser was  bound  to  mine  or  pay  for  2000  tons  of  coal  at  the 
rate  of  16  cents  per  ton,  although  the  property  should  not  be 
profitably  minable,  or  abandon  the  property.  [1] 

2.  That  the  court  decided  that  there  was  due  from  defend- 
ants the  sum  of  $606.57.  The  amount  due  was  much  less  than 
that  sum,  to  wit :  Not  to  exceed  in  any  contingency  $125.  [2] 

The  court  overi-uled  the  exceptions. 

Errors  assigned  were  (1,  2)  the  dismissal  of  the  exceptions, 
quoting  them ;  and  (3)  the  portion  of  the  opinion  in  brackets, 
quoting  it. 

S,  JR.  Mason^  with  him  J.  2).  Hancock^  for  appellant. 

S.  B,  Orlffithy  of  Oriffith  ^  Son^  for  appellee. 

Opinion  by  Mk.  Justice  Williams,  March  28, 1892. 

The  paper  books  do  not  furnish  us  with  the  writ  or  the 
declaration  in  this  case.  We  have  no  means  of  learning  what 
the  plaintiff  claimed,  except  as  it  may  be  gathered  from  the 
abstract  of  the  docket  entries.  From  this  abstract  we  learn 
that  the  suit  was  brought  to  recover  ^^all  the  mineral  coal  ly- 
ing in  and  under  the  following  described  tract  of  land  .... 
including,  also,  with  the  coal  and  mining  privileges,  all  that 
portion  of  the  surface  of  said  tract  of  land  occupied ....  with 
shafts,  engines,  railroads,  and  buildings  of  various  kinds,  used 
in  operating  said  mine."  The  part  of  the  surface  sought  to 
be  recovered  has  no  definite  description  as  to  boundary  or  quan- 
tity. It  is  not  separated  ivom  that  part  of  the  surface  of  the 
same  tract  which  defendants  held  under  lease,  upon  which 
a  portion  of  their  buildings  were.  The  description,  such  as  it 
is,  seems  to  have  been  intended  to  include  a  body  of  coal  in 
place  under  the  tract,  and  such  part  of  the  surface  as  was  used 
in  connection  with  mining  operations.  The  defendant  haa 
raised  no  question  over  the  sufficiency  of  the  description,  but 
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denies  the  plaintifiTs  right  to  recover.  The  defence  set  up  is 
that  the  coal  described  was  bought  at  a  fixed  price  per  ton,  in 
place,  had  been  all  mined  before  suit  bought,  and  paid  for,  ex- 
cept the  small  sum  of  one  hundred  and  twenty-five  dollars  suid 
sixty-five  cents  ($125.65),  which  the  defendant  was  ready  and 
willing  to  pay.  The  defendant  also  asserted  a  right  to  use 
the  main  gangway  of  the  mine,  notMrithstanding  mining  opera- 
tions on  the  tract  had  ceased,  as  a  means  of  reaching  the  coal 
on  an  adjoining  tract.  This  right  he  claimed  by  express  grant 
contained  in  the  original  contract  with  the  plaintiff  for  the 
purchase  of  the  coal.  The  case  was  tried  without  a  jury,  and 
the  learned  judge  who  heard  it  found  the  facts  to  be  as  asserted, 
viz. :  that  the  coal  had  been  mined,  and  paid  for  as  agreed,  ex- 
cept as  to  the  small  balance  admitted  to  be  due.  He  found 
that  the  defendants  were  not  occupying  the  mine  as  such,  and 
had  not  been,  since  mining  operations  closed  in  October,  1889, 
by  reason  of  the  exhaustion  of  the  coal.  He  nevertheless  found 
that  the  ^'  defendant  is  in  possession  of  the  land  described  in 
the  writ,"  and  directed  judgment  accordingly  in  favor  of  the 
plaintiff  "for  the  land  described  in  the  above  writ."  Although 
no  distinct  findings  of  fact  were  made  upon  the  subject,  we 
understand  this  result  was  reached  because  of  the  use  by  the 
defendant  of  the  gangway  as  a  means  of  access  to  the  coal  upon 
another  tract.  The  learned  judge  seems  to  have  held  that  the 
right  to  the  use  of  the  gangway  ended  when  the  coal  was  re- 
moved from  the  plaintiff's  tract,  and  that  the  use  of  it  could 
only  be  continued  upon  the  payment  of  the  minimum  annual 
royalty  for  the  coal,  which  had  been  fixed  by  the  contract  of 
sale.  This  case  depends  upon  the  correctness  of  this  construc- 
tion of  the  contract.  It  appears  that  Bestwick,  in  1878,  en- 
tered into  a  contract  to  "  grant,  bargain,  sell  and  convey  the 
stone  coal  lying  and  being  under  and  upon  the  following  land," 
describing  the  tract,  which  is  described  in  the  writ  in  this  case. 
With  the  coal-  the  grantor  sold,  also,  mining  privileges,  with 
the  right  to  erect  machinery  shops  and  houses  on  the  surface, 
such  as  might  be  needed  for  the  convenient  and  economical 
milling  of  the  coal.  The  consideration  of  this  sale  and  grant  was 
the  payment  of  a  royalty  upon  the  coal  at  the  rate  of  fifteen 
cents  ($.15)  per  ton  for  lump  coal  and  one  dollar  ($1.00)  per 
car  load  for  nut  coal.     The  purchaser  was  to  remove  at  least 
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two  thousand  tons  (2,000)  of  screened  coal  each  year,  and  to 
pay  for  that  quantity  annually,  whether  it  was  removed  or  not, 
until  the  coal  was  exhausted.  It  was  further  provided  that,  if 
the  purchasers  should  at  any  time  find  that,  by  reason  either  of 
the  "  quantity^  quality  or  condition  of  the  coal,"  it  was  not 
practicable  to  mine  the  coal  with  profit,  they  might  surrender 
the  mine,  or,  in  the  language  of  the  writing,  "  abandon  this 
contract  and  yield  up  said  coal  mine  and  privileges  "  without 
mining  the  remainder  of  the  coal. 

Another  stipulation  was  that  the  purchaser  should  have 
"  the  riglit  of  way  through,  over  or  under  said  land  to  ti-ans- 
port  coal  from  adjoining  lands,  .  .  .  and  the  use  of  five  acres 
of  land,  to  be  designated  by  said  first  party,  on  which  said 
second  party  may  ei^ect  dwelling  houses,  paying  said  first  party 
a  fair  annual  rental  for  said  five  acres  of  ground."  These  pro- 
visions are  additional  to  those  relating  to  the  sale  of  the  coal 
under  the  tract,  and  they  relate  to  the  mining  and  removal  of 
the  coal  on  adjoining  lands  belonging  to  the  second  parties. 
The  rent  for  the  five  acres  of  surface  is  independent  of  the 
sale  of  the  grantor's  coal  and  the  necessary  privileges  granted 
for  the  convenient  mining  of  it.  Upon  the  right  of  way  no 
price  is  fixed,  presumably  because  its  use  could  inflict  no  loss 
or  inconvenience  on  the  grantor.  Now  the  learned  judge  did 
not  give  any  definite  form  to  his  findings  upon  this  subject, 
but  it  is  evident  that  he  must  have  reached  the  conclusion  that 
the  covenants  relating  to  the  mining  of  the  coal  on  adjoining 
lands  were  dependent  on  those  relating  to  the  mining  of  the 
coal  under  the  gmntor's  land ;  and  that,  if  the  purchaser  mined 
out  that  tract  fii'st,  he  could  no  longer  occupy  his  right  of  way 
or  his  leasehold  on  the  surface,  for  the  purpose  of  getting  out 
his  own  coal  that  lay  beyond,  unless  he  pretended  to  be  still 
mining  the  gi-antor's  coal,  and  paid  the  royalty  upon  two  thou- 
sand (2000)  tons  per  annum  which  he  did  not  get,  because  it 
was  not  there.  If  this  was  the  theory  on  which  the  recovery 
was  had,  we  do  not  think  it  can  be  sustained.  These  cove- 
nants have  no  connection  with  each  other.  They  relate  to  sub- 
jects entirely  different,  and  each  can  stand  regardless  of  the 
other.  Those  relating  to  the  sale  of  the  grantor's  coal  are 
clear,  consistent,  and  make  a  contract  complete  in  all  its 
parts.     Those  relating  to  the  grant  of  conveniences   for  the 
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removal  of  the  grantee's  coal  from  adjoining  land,  are  also 
clear,  consistent,  and  make  a  valid  grant  of  the  privileges  to 
which  they  relate.  But  it  is  urged  that  there  is  another  clause 
in  the  contract  which  sustains  the  ruling  of  the  court  below, 
and  our  attention  is  drawn  to  a  provision  evidently  intended 
for  the  benefit,  not  of  the  grantor,  but  the  giuntee.  This  is  a 
provision  that  if  the  further  mining  of  coal  should  become  at 
any  time  too  difficult  or  expensive  to  be  conducted  with  profit, 
the  grantee  may  abandon  the  mine,  >vithout  liability,  and  the 
contract  shall  thereupon  cease  to  be  operative.  The  object  of 
this  is  apparent  The  sale  was  of  all  the  coal.  It  might  be 
contended  that  the  buyer  was  bound  to  remove  and  pay  for  it 
all  regardless  of  the  diflBculty  or  cost  of  mining.  To  guard 
against  this  possible  construction  of  the  contract  the  parties 
stipulated  that  coal  that  could  not  be  mined  with  some  profit 
need  not  be  mined  at  all ;  and  that  when  such  a  condition  was 
reached  the  purchaser  might  surrender  what  was  left,  and  be 
relieved  from  the  obligation  both  to  mine  and  to  pay  for  the 
coal  so  surrendered.  This  provision  relates  clearly,  and  by  its 
terms,  to  the  coal  of  the  vendor,  which  was  the  subject  of  the 
contract  of  sale.  It  does  not  relate  to  or  include  the  five  acres 
of  surface  for  which  the  defendant  was  to  pay  rent,  and  upon 
which  he  was  to  build  his  miners'  houses  for  operating  on  the 
adjoining  land,  nor  the  "  right  of  way  through,  over  or  under 
said  land  to  transport  coal  from  adjoining  lands."  When  the 
coal  sold  to  the  defendants  was  all  mined  and  paid  for,  no  fur- 
ther royalties  were  due.  So  long  as  defendant  continues  to 
use  the  five  acres  under  his  lease  he  must  pay  rent,  and  so  long 
as  he  uses  the  right  of  way  under  the  plaintiffs  lands  he  must 
not  exclude  the  plaintiff  from  any  reasonable  use  of  the  same 
gangway,  nor  interfere  in  any  manner  with  the  mine  from 
which  he  has  removed  the  coal.  His  right  is  only  a  right  of 
way.  For  eveiy  other  purpose  the  plaintiff  is,  by  virtue  of 
his  ownership,  in  possession.  As  the  only  portion  of  the  tract 
described  which  the  defendant  appears  to  be  in  possession  of 
under  the  contract  is  the  gangway ;  and  as  the  small  balance, 
due  as  royalty  for  the  coal  mined,  is  in  no  sense  the  purchase 
money  of  the  right  of  way  through  and  along  the  gangway  to 
reach  coal  on  adjoining  lands,  we  have  no  alternative  but  to 
reverse  the  judgment  of  the  court  below. 
The  judgment  is  reversed  accordingly. 
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Glossen  v.  Gehman,  Appellant. 

[Marked  to  be  reported.] 

Mctster  and  servant — Master' a  liability — Negligence—  Queetion  for  Jury. 

Plaintiff  was  employed  by  defendant  as  foreman  of  a  hay  press.  Power 
for  cutting  hay  was  furnished  by  an  engine  and  boiler  which  were  under 
the  chai'ge  of  an  engineer.  The  testimony  sliowed  that  plaintiff  was  in 
the  habit  of  making  the  fire  and  working  about  the  engine  and  boiler. 
There  was  evidence  that  the  boiler  was  defective  and  dangerous,  and  that 
the  defendant  had  knowledge  of  this.  On  a  certain  Saturday  defendant 
gave  directions,  the  plaintiff  and  the  engineer  being  present,  to  have  steam 
up  on  Monday  at  7  o^dock.  It  was  asserted  by  the  plaintiff  (and  in  this 
he  was  supported  by  the  engineer)  that  in  i*esponse,  plaintiff  s  poke  of  the 
difficulty  he  had  in  making  the  fire ;  this  was  denied  by  defendant.  On 
Monday  morning,  the  fire  having  been  started  and  such  pressure  of  steam 
having  been  generated  in  the  boiler  as  to  cause  it  to  blow  off  with  consider- 
able force,  defendant  asked  the  engineer  whether  he  was  ready  to  start, 
and  he  replied  that  he  was  not;  defendant  then  said  that  he  would  go 
down  and  shovel  coal  on  the  fire  to  reduce  the  pressure,  which  he  did. 
While  he  was  so  employed  a  boiler  tube  burst  and  he  was  severely  scalded. 

Held,  that  under  these  circumstances  the  court  was  correct  in  leaving  it 
to  the  jury  to  find  whether  plaintiff  was  in  the  line  of  his  duty  when  the 
accident  occurred ;  whether  the  explosion  was  due  to  excessive  pressure  of 
steam  or  defective  condition  of  the  boiler ;  and  whether  the  defendant  had 
been  guilty  of  negligence  in  furnishing,  or  maintaining,  defective  and 
dangerous  machinery. 

Argued  Feb.  8, 1892.  Appeal,  No.  141,  July  T.,  1891,  by 
defendant,  Milton  Gehman,  from  judgment  of  C.  P.  Mont- 
gomery Co.,  Oct.  T.,  1890,  No  176,  on  verdict  for  plaintiff, 
Nicholas  Glossen,  Before  Paxson,  C.  J.,  Geben,  McOollxjm, 
MiTCUELL  and  Heydbigk,  JJ. 

Trespass  for  personal  injuries  sustained  in  defendant's  ser- 
vice. 

On  the  trial  before  Swabtz,  P.  J.,  the  evidence  was  to  the 
following  effect :  Plaintiff  was  employed  by  defendant  as  super- 
intendent of  a  hay  press.  In  connection  with  the  work  a  boiler 
and  engine  were  used,  which  were  under  the  charge  of  an  en- 
gineer. The  boiler  was  known  to  be  defective  and  not  able  to 
carry  more  than  a  limited  pressure  of  steam.  Plaintiff  was  in 
the  habit  of  making  the  fire  before  the  engineer  arrived. 

On  a  Saturday  afternoon  defendant  gave  directions  to  have 
steam  up  early  on  the  following  Monday  morning,  plaintiff  and 
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the  engineer  both  being  present.  Plaintiff  testified  that  he 
thought  the  order  was  addressed  to  him,  and  that  in  reply  he 
spoke  of  tho  difficulty  he  had  in  making  the  fire,  owing  to  the 
defective  condition  of  the  boiler.  In  this  he  was  supported  by 
the  engineer ;  but  contradicted  by  defendant.  On  the  Monday 
morning  plaintiff  made  the  fire.  After  the  engineer  had  ar- 
rived and  while  he  was  greasing  the  engine  such  pressure  of 
steam  had  been  generated  in  the  boiler  as  to  cause  it  to  blow 
off  with  considerable  force,  and  defendant  asked  the  engineer 
whether  he  was  ready  to  start.  He  replied  that  he  was  not 
Plaintiff  then  said  that  he  would  go  down  and  shovel  coal  on 
the  fire  to  reduce  the  pressure,  which  he  did.  While  he  was 
so  employed  a  boiler  tube  burst  and  he  was  severely  scalded. 

Defendant's  points,  among  others,  were  as  follows : 

"6.  The  undisputed  evidence  being  that  Oberholtzer  was 
the  engineer  and  fireman,  whose  duty  it  was  to  take  charge  of 
the  engine  and  boiler  as  soon  as  he  came  upon  the  ground,  and 
that  he  arrived  that  morning  at  six  o'clock  and  took  charge  of 
the  engine  and  boiler,  any  act  done  in  relation  thereto  after 
Oberholtzer  arrived  was  voluntary  upon  the  plaintiff's  part  and 
not  in  the  line  of  his  duty,  and  hence  there  can  be  no  recovery. 
Answer :  This  is  refused.  You  are  to  say  whether  the  plaintiff 
was  in  the  line  of  his  duty  when  the  accident  occurred.  [1] 

"  10.  Under  all  the  facts  in  this  case  there  is  no  evidence 
sufficient  to  submit  to  the  jury  from  which  they  can  find  negli- 
gence upon  the  pai-t  of  the  defendant,  or  such  negligence  as 
constituted  the  proximate  cause  of  the  plaintiff's  injury.  Afh 
$wer.  This  is  refused.  [2] 

^'11.  Under  all  the  evidence  in  the  case  there  must  be  a 
vei-dict  in  favor  of  the  defendant.    Answer.  This  is  refused."  [8] 

Verdict  for  plaintiff  for  $475,  and  judgment  thereon.  De- 
fendant appealed. 

Errors  assigned  were,  (1-8)  answers  to  above  points,  quoting 
points  and  answers. 

N.  H,  LarzeUre^  with  him  M.  M.  Gibson^  for  appellant. — If 
it  was  proper  to  submit  this  case  to  the  jury  we  have  no  com- 
plaint as  to  the  manner  of  submission.  But  Uie  evidence  clearly 
showed  that  plaintiff  was  injured  while  voluntarily  perform- 
ing work  outside  of  liis  line  of  duty,  and  the  legal  conclusion 
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should  have  been  announced  by  the  court.  There  was  evidence 
which  showed  negligence  upon  the  part  of  the  defendant. 
Whether  a  defect  existed  in  the  boiler  or  not,  such  defect  was 
not  the  proximate  cause  of  the  accident,  which  was  due  to  the 
carelessness  of  the  engineer  in  accumulating  steam  in  excess 
of  the  use  required. 

If  a  defect  in  the  boiler  existed,  according  to  his  own  show- 
ing plaintiff  knew  of  it,  continued  to  work  without  objection, 
and  hence  assumed  the  risks :  Bemish  v.  Roberts,  28  W.  N. 
C.  171;  Pittsburgh  etc.  R.  R.  v.  Sentmeyer,  92  Pa.  276; 
Breitteimiller  v.  Brewing  Co.,  22  W.  N.  C.  88;  Sykes  v. 
Packer,  99  Pa.  465 ;  Payne  v.  Reese,  100  Pa.  801 ;  Goshorn  v. 
Smith,  92  Pa.  486 ;  R.  R.  Co.  v.  Bresmer,  97  Pa.  108  ;  Mars- 
den  V.  Haigh,  14  W.  N.  C.  526;  Wannamaker  v.  Burke,  111 
Pa.  429 ;  Brossman  v.  R.  R.  Co.,  118  Pa.  490. 

That  a  recovery  cannot  be  had  for  an  injury,  the  result  of 
one's  own  carelessness,  is  set  at  rest :  Mulherrin  v.  R.  R.  Co., 
81  Pa.  866 ;  Lehigh  Valley  R.  R.  Co.  v.  Greiner,  18  W.  N.  C. 
281. 

Charles  Hunsicker^  for  appellee,  as  to  master's  duty  to  supply 
safe  appliances,  cited  Tissue  v.  B.  &  O.  R.  R.  Co.,  112  Pa.  91 ; 
Baker  v.  Allegheny  Valley  R.  R.  Co.,  96  Pa.  211 ;  Railroad  Co. 
V.  Agnew,  11  W.  N.  C.  894 ;  RaUroad  Co.  v.  Keenan,  103  Pa. 
125. 

Where  the  servant  informs  his  master  of  the  danger  or  de- 
fect in  the  tools  or  machinery  used,  and  the  servant  continues 
in  the  use  in  obedience  to  the  master,  the  latter  is  liable  in 
damages  for  a  resulting  accident :  Pattei*son  v.  Pittsburgh,  etc. 
R.  Co.,  76  Pa.  389;  Rummell  v.  Dilworth,  111  Pa.  848;  Tis- 
sue  V.  R.  R.,  supra;  Wannamaker  v.  Burke,  supra;  Railroad 
Co.  V.  Hughes,  119  Pa.  801 ;  Railroad  Co.  v.  Lyons,  119  Pa. 
324. 

The  scope  of  a  servant's  duty  is  defined  by  what,  with  the 
knowledge  and  approval  of  the  master,  he  actually  performs, 
rather  than  the  verbal  designation  of  his  position :  Rummell  v. 
Dilworth,  supra. 

Opinion  by  Mb.  Justice  Grbbn,  March  21, 1892. 
On  the  trial  of  this  case  it  was  proved  by  the  testimony  of 
H.  A.  Keller,  a  boiler-maker,  who  was  sent  to  examine  tiie 
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boiler  after  the  accident,  that  the  boiler  was  in  a  very  defective 
condition.  The  witness  said  that  he  found  that  one  of  the 
tubes  had  exploded,  and  that  the  others  were  all  eaten  off  at 
the  top  and  bottom,  and  that  it  was  of  no  use  to  repair  the  ex- 
ploded tube,  because  the  boiler  needed  an  entire  new  set  of 
tubes  in  order  to  run  as  a  high-pressure  boiler.  He  also  said 
that  the  effect  of  this  condition  of  the  tubes  was  to  render  the 
boiler  weak  and  liable  to  explode  upon  an  overpressure  of 
steam,  and  that  it  was  unsafe  to  run  it  as  a  high-pressure  boiler 
at  all.  This  testimony  was  not  at  all  contradicted  by  any  wit- 
ness. The  plaintiff  testified  that  the  boiler  had  been  leaking 
for  some  time  before  the  accident,  though  it  was  not  necessarily 
dangerous  on  that  account,  at  least  he  did  not  know  it  was 
dangerous.  The  plaintiff,  and  Oberholtzer  the  engineer,  both 
testified  that  the  plaintiff  told  the  defendant  on  Saturday  before 
the  accident,  which  occurred  on  the  following  Monday,  that 
the  boiler  leaked,  and  that  the  defendant  replied,  ^^  he  knew  it 
was  leaking,  but  he  could  not  fix  it  now."  The  defendant  ad- 
mitted, on  cross-examination,  that  he  knew  the  boiler  leaked, 
that  he  often  made  the  fire  himself,  and  noticed  that  it  was 
dripping.  He  said:  "It  would  drip  when  we  started  the  fire 
and  go  away  after  the  pressure  of  steam  would  come  on.''  He 
also  said  he  bought  the  boiler  as  a  second-hand  boiler,  that  he 
had  used  it  about  a  year  and  six  months  at  the  time  of  the  ac- 
cident, and  that  he  never  examined  it,  nor  had  it  examined  by 
an  inspector. 

It  was  therefore  well  established  that  the  boiler  was  defect- 
ive, that  the  defendant  knew  it  was  defective  for  some  time 
before  the  accident,  and  that  his  attention  was  specially  called 
to  the  defect  only  two  days  before  the  accident,  when  he  was 
giving  directions  to  Oberholtzer  and  the  plaintiff  to  have  steam 
up  early  on  Monday  morning  following.  The  men  also  testi- 
fied that  he  declined  to  fix  it  then,  saying  he  had  no  time. 
According  to  the  testimony  of  the  plaintiff  it  had  been  leaking 
for  seven  or  eight  months,  and  another  witness,  George  Henry, 
said  it  was  leaking  towards  the  last  when  he  was  working  for 
the  defendant,  and  that  he  had  left  the  defendant's  employment 
six  or  seven  months  before  the  accident.  It  seems  that,  not- 
withstanding this  long-continued  leakage,  the  boiler  had  not 
exploded  during  that  time,  and  the  plaintiff  said  he  did  not 
know  it  was  dangerous  on  that  account. 
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Under  this  state  of  the  testimony  it  cannot  be  said,  either 
that  the  defendant  was  ignorant  of  the  defective  condition  of 
the  boiler,  or  tliat  the  plaintiff  was  derelict,  in  not  informing 
his  employer  of  its  condition.  The  defendant,  knowing  what 
was  the  matter,  neglected  to  have  the  boiler  repaired,  or  even 
examined,  and  certainly  it  was  the  duty  of  the  court  to  submit 
to  the  jury  the  question  whether  the  defendant,  as  master,  was 
guilty  of  negligence  in  not  providing  suitable  tools  and  imple- 
ments, such  as  a  reasonably  prudent  man  should  provide,  for 
those  in  his  employment. 

The  charge  of  the  learned  court  below  was  most  clear,  com- 
prehensive and  in  exact  accordance  with  the  pei-fectly  estab- 
lished rules  of  law  applicable  in  such  cases.  It  was  entirely 
impartial,  and  gave  the  defendant  every  chance,  to  which  he 
was  entitled,  for  a  verdict.  So  unexceptionable  was  it  in  this 
respect,  that  not  a  single  assignment  of  error  is  made  to  it,  the 
only  assignments  being  to  answei*s  to  points.  As  to  these  we 
cannot  possibly  find  any  error  in  them. 

It  was  strictly  correct  to  sajs  in  answer  to  the  defendant's 
sixth  point,  that  it  was  for  the  jury  to  determine  whether  the 
plaintiff  was  in  the  line  of  his  duty  when  the  accident  occurred. 
There  was  abundant  evidence  to  show  that  he  was  in  the  habit 
of  making  the  fires  at  an  early  hour  in' the  morning  before  the 
engineer  arrived,  and  when  the  defendant  requested  that  fire 
should  be  made  early. on  the  morning  of  the  accident,  the 
plaintiff  was  present,  as  well  as  Oberholtzer,  and  might  well 
infer  that  he  was  intended  as  the  person,  or  one  of  the  pei'sons, 
who  was  to  perform  this  duty.  It  would  be  straining  the  tes- 
timony out  of  its  natural  import  and  meaning,  to  say  that  the 
plaintiff,  as  a  matter  of  law,  was  out  of  the  line  of  his  duty 
when  he  made  the  fire  and  got  up  the  steam,  and  added  a  few 
shovels  of  coal  to  the  fire  just  before  the  accident.  He  was  in 
the  frequent  habit  of  doing  these  things,  and  often  it  happened 
that  there  was  no  one  else  to  do  them. 

As  to  the  answer  to  the  defendant's  tenth  point,  it  would 
have  been  clear  error  to  affirm  it.  It  required  a  binding  in- 
struction to  the  jury  that  there  was  no  evidence  sufficient  to 
submit  to  the  jury  from  which  they  could  find  negligence  on 
the  part  of  the  defendant.     We  have  already  seen  that  there 
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was  abundant  evidence  of  this  very  character,  not  the  least  of 
which  was  the  defendant's  own  admissions. 

It  is  equally  clear  that  it  would  have  been  grave  error  to  take 
the  whole  case  from  the  jury  as  was  requested  in  the  defend- 
ant's eleventh  point. 

The  question  whether  the  explosion  was  due  t^  an  excessive 
pressure  of  steam,  or  to  the  defective  condition  of  the  boiler, 
was,  eminently,  a  pure  question  of  fact,  which  necessarily  had 
to  be  decided  by  the  jury,  and  there  was  ample  testimony  to 
justify  the  verdict  on  that  aspect  of  the  case.  The  allegation 
that  the  accident  was  due  solely  to  an  excessive  pressure  of 
steam  was  not  supported  by  the  evidence,  if  the  boiler  was  in 
good  condition.  The  boiler-maker,  Keller,  testified  that  if  the 
boiler  was  new  it  would  be  safe  to  run  it  at  a  hundred  pounds 
pressure.  The  plaintiff  could  not  know  the  condition  of  the 
tubes,  and  was  not  chargeable  with  negligence  for  not  knowing 
it.  But  it  was  the  clear  duty  of  the  defendant,  warned  as  he 
was  by  the  leaking  of  the  tubes,  and  the  notice  given  him  by 
the  plaintiff,  to  have  the  boiler  properly  examined,  and  the  de- 
fective tubes  removed  or  repaired.  This  he  did  not  do,  and 
the  very  least  the  court  could  do  was  to  submit  to  the  jury  the 
question  of  his  culpability  in  this  respect.  The  authorities 
upon  these  subjects  are  so  numerous  and  familiar  that  a  refer- 
ence to  them  is  unnecessary. 

Judgment  aiBrmed. 


Darlington's  Estate.     Darlington's  Appeal. 

[Marked  to  be  reported.] 

IU7  684  Confidential  relatioyiB— Duties  and  obligations  incident  to  such  relatioM, 

\^^  ^l\  The  confidential  relation  is  not  at  all  confined  to  any  specific  assodation 

192  26?!  of  the  parties  to  it.  While  its  more  frequent  illustrations  are  between 
I}i93  m  persons  who  are  related  as  trustee  and  cestui  que  tmst,  guardian  and 
147  824  ward,  attorney  and  client,  parent  and  child,  hasband  and  wife,  it  em- 
^^  ^^   _  braces  partners  and  copartners,  principal  and  agent,  master  and  servant, 

147         624  physician  and  patient,  and,  generally,  all  persons  who  are  associated  by 
207        *20    ^jjy  relation  of  trust  and  confidence:  Authorities  reviewed. 

~147        5241     When  such  relation  exists,  the  party  in  whom  confidence  is  placed  is 


urmi 


25  SC  '645  held  to  the  strictest  accountability.    The  burden  is  upon  him  to  show 
^  25SC  *647lthat  a  transaction  between  himself  and  his  principal,  by  which  he  derives 
147        ^.benefit,  was  fair  and  conscientious  and  beyond  the  reach  of  suspicioD. 

212       «616l 
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The  rule  is  founded  upon  motives  of  general  policy  and  is  irrespeoliye  of 
any  admixture  of  deceit,  imposition,  overreaching,  or  other  positive 
fraud.  There  must  be  full  and  clear  proof  that  the  transaction  was  the 
free  and  intelligent  act  of  the  party,  fully  explained  to  him,  and  per- 
formed with  a  thorough  understanding  of  the  transaction  and  of  its  conse- 
quences. 

Attorney  in  fact — Uncle  and  nephew, 

A  man  83  years  of  age  went  to  reside  with  his  nephew,  and  by  letter 
of  attorney  conferred  upon  the  latter  full  power  to  manage  his  estate, 
which  amounted  in  value  to  about  $9,000.  Subsequently  the  nephew  pre- 
sented to  his  uncle  a  promissory  note  for  $7,000,  which  the  latter  signed 
stating  that  it  was  given  for  past  services  and  for  care  during  the  remain- 
der of  his  life.  After  the  nucleus  death,  the  note  was  presented  by  the 
nephew  before  the  auditor  appointed  to  make  distribution  of  the  estate. 
The  auditor  found  that  at  the  time  the  note  was  made  the  maker  was  ca- 
pable of  attending  to  business : 

Eeld  that,  in  the  absence  of  affirmative  proof  that  the  maker  was  in- 
formed of  tlie  effect  which  would  result  from  his  signing  the  note,  of  the 
proportion  of  his  estate  which  would  be  required  to  pay  it,  and  of  the 
fact  that,  if  paid,  but  little  of  his  estate  would  remain  for  payment  of 
legacies  provided  for  in  his  will,  the  note  must  be  held  to  be  void. 

Mr.  Justice  Stebrbtt  and  Mb.  Justice  Mitchell,  dissent. 

Argued  Feb.  10,  1892.  Appeal,  No.  80,  Jan.  T.,  1892,  by 
Joseph  H.  Darlington,  from  decree  of  O.  C.  Chester  Co.,  con- 
firming auditor's  report,  awarding  distribution  of  estate  of 
Caleb  Darlington.  Before  Paxson,  C.  J.,  Steerett,  Green, 
Williams,  McCollum,  Mitchell  and  Heydrick,  JJ. 

Claim  on  promissory  note  of  the  decedent  for  $7,000. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  auditor,  John  J.  Gheen,  Esq.,  rejected  the  claim.  Claim- 
ant filed  exceptions  which  were  dismissed  by  the  court,  Wad- 
dell,  P.  J. 

JErrors  assigned  were,  (1)  failure  to  sustain  the  exception 
that  the  auditor  erred  in  rejecting  the  note ;  (2)  sustaining 
the  auditor  in  rejecting  the  note  ;  dismissing  the  exceptions ; 
confirming  the  report ;  and  ordering  payment  in  accordance 
therewith;  (3)  sustaining  the  auditor  in  rejecting  the  note 
after  having  found  as  a  fact  that  the  maker  was  competent  to 
transact  business,  and  that  the  contract  could  not  be  set  aside 
for  inadequacy  of  consideration. 

William  M.  Hayes^  for  appellant. — This  transaction  was  a 
contract  and  not  a  gift :  "  The  scrutiny  in  cases  of  gifts  is 
Vol.  cxLvii — 40 
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more  severe  and  searching  than  in  those  of  contracts :  '*  Bisp- 
ham's  Eq.,  sec.  231.  No  case  has  heretofore  decided  that  the 
relation  of  constituent  or  attorney  in  fact  is  confidential :  Dar- 
lington's Ap.,  86  Pa.  612,  and  Miskey's  Ap.,  107  Pa.  611 
(cases  of  imposition)  are  distinguishable  on  their  facts  from 
this  case. 

As  a  question  of  first  impression,  there  is  no  reason  for  hold- 
ing that  the  doctrine  of  confidential  relationship  applies  in  the 
case  of  an  attorney  in  fact :  Pollock  on  Contracts,  559. 

The  evidence  rebuts  the  presumption  of  undue  influence. 

It  shows  valid  consideration :  Citing  Miller  v.  McKenzie,  95 
N.  Y.  575  ;  Marshall  v.  Marshall,  75  Iowa,  182;  Bush  v.  John- 
son, 11  Ky.  L.  Rep.  598, 12  S.  W.  Rep.  758 ;  Rankin  v.  Wal- 
lace, 12  Ky.  L.  Rep.  97, 14  S.  W.  Rep.  79 ;  CoUins  v.  Collins, 
45  N.  J.  Eq.  813 ;  Adams  v.  Adams,  (Iowa)  80  N.  W.  Rep. 
795;  Conley  v.  Nailor,  6  Sup.  Ct.  Rep.  1001;  Le  Gendre  v. 
Goodridge,  (N.  J.)  19  Atl.  Rep.  548 ;  Kimball  v.  Cuddy,  117 
ni.  218. 

The  question  lies  between  the  holder  of  this  note  and  lega- 
tees ;  in  other  words,  between  a  creditor  and  mere  volunteers. 

Thus  it  cannot  be  suggested  that  the  uncle  had  any  design 
to  defraud  creditors ;  and  if  not,  evfen  a  conveyance  would  have 
been  good :  Chambers  v.  Spencer,  5  W.  404 ;  Harlan  v.  Mag- 
laughlin,  90  Pa.  298 ;  Kimble  v.  Smith,  95  Pa.  69 ;  Posten  v. 
Posten,  4  Wh.  27 ;  Miller  v.  Pearce,  6  W.  &  S.  101. 

The  relation  between  uncle  and  nephew  is  much  less  close 
than  between  father  and  child,  yet  even  a  conveyance  by  a 
father  to  his  child  is  not  fraudulent  within  the  statute  of  13 
Elizabeth,  if  he  has  suflBcient  besides  to  pay  his  debts.  These 
are  well  known  doctrines :  Sanders  v.  Wagonseller,  19  Pa.  248; 
Miner  v.  Warner,  2  Grant,  448.  Much  more  so  in  the  case  of 
a  note^  for  the  holder  stands,  not  above,  but  only  on  a  level 
with,  other  creditors. 

Alfred  P.  Meid^  for  appellees. — ^A  trust  relationship  existed 
between  these  parties:  Jones  v.  Wadsworth,  11  Phila.  229; 
Beeson  v.  Beeson,  9  Pa.  285. 

The  relation  of  principal  and  agent,  or  of  constituent  and 
attorney  in  fact,  is  a  confidential  relation :  Hardwicke  v.  Vernon, 
4  Vesey,  410 ;  Parkist  v.  Alexander,  1  Johns.  Ch.  Cas.  896 , 
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Green  v.  Winter,  Ibid.  27  ;  Condit  v.  Blackwell,  22  N.  J.  Eq. 
486,  1  Story's  Eq.,  sec.  315 ;  Story  on  Agency,  sees.  210,  211 ; 
1  Perry  on  Trusts,  sec.  206 ;  Huguenin  v.  Baseley,  2  Lead.  Cas. 
Eq.  556 ;  Persch  v,  Quiggle,  67  Pa.  247 ;  Greenfield's  Est.,  14 
Pa.  506  ;  Comstock  v.  Comstock,  67  Barb.  464. 

As  to  the  obligations  of  a  confidential  relationship,  he  cited : 
Ken-  on  Fraud  and  Mistake,  pp.  160  and  386  ;  Worrall's  Ap., 
110  Pa.  363 ;  Miskey's  Ap.,  107  Pa.  611 ;  Bispham's  Eq., 
sec.  238  ;  Wilson's  Ap.,  99  Pa.  545  ;  Fo^  v.  Mackreth,  1  Lead- 
Cas.  Eq.  242 ;  Darlington's  Ap.,  86  Pa.  512 ;  Wistar's  Ap., 
54  Pa.  60 ;  Parker's  Adm'rs  v.  Parker,  5  Ad.  Rep.  586  ;  Huff- 
man V.  James,  11  Atl.  Rep.  444. 

A  conveyance  of  property  in  consideration  of  future  support 
is  void  as  to  creditors :  Miner  v.  Warner,  2  Grant,  448 ;  San- 
ders V.  Wagonseller,  19  Pa.  248 ;  Johnston  v.  Harvey,  2  P.  & 
W.  82 ;  Kirker  v.  Johnson,  13  W.  N.  C.  385. 

Opinion  by  Mb.  Justice  Gbeen,  March  21, 1892. 

The  instrument,  the  validity  of  which  is  called  in  question 
in  this  contention,  is  a  promissory  note.  It  is  a  note  for  $7,000 
which  was  given  by  the  testator,  Caleb  Darlington,  to  his 
nephew,  Joseph  H.  Darlington,  on  the  6th  of  November,  1889, 
payable  six  months  after  date.  There  was  no  money  considera- 
tion for  the  note.  Three  daughters  of  Joseph  H.  Darlington 
testified  that  at  the  time  the  note  was  signed  they  were  present 
and  heard  Caleb  Darlington  say  that  it  was  given  for  past  ser- 
vices, and  for  taking  care  of  him  during  the  rest  of  his  life. 
At  the  time  of  his  death  in  December,  1890,  Caleb  Darlington 
was  about  eighty-five  years  of  age,  consequently  he  was  about 
eighty-four  years  old  when  the  note  was  signed.  The  daughter 
of  the  payee  testified  that  the  note  was  already  filled  up  when 
it  was  produced  by  their  father,  and  that  Caleb  Darlington  then 
signed  it  and  handed  it  to  their  father,  the  payee.  The  audi- 
tor finds  that  it  was  in  July,  1889,  when  Caleb  Darlington  went 
to  live  with  his  nephew,  and  he  remained  there  until  his  death 
in  December,  1890,  during  which  time  he  was  cared  for  by 
Joseph  H.  Darlington  and  his  family.  The  auditor  further 
finds  that,  on  the  19th  of  July,  1889,  the  testator  executed  a 
letter  of  attorney  to  Joseph  H.  Darlington,  giving  him  power 
to  transact  all  his  business,  to  collect  all  moneys  due  or  to  be- 
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come  due  to  him,  and  to  disburse  the  same  in  payment  of  debts 
and  obligations,  and  concluding  with  the  following  clause  :  "  I 
authorize  and  empower  him  to  do  whatever  shall  to  him  seem 
proper  for  the  protection  of  myself  and  my  estate,  and  I  hereby 
ratify  and  confirm  whatsoever  my  said  attoniey  may  do  in  his 
discretion  in  relieving  me  of  all  care  and  responsibility,  and  in 
discharging  whatever  duties  he  may  see  proper  to  perform, 
which  in  his  judgment  may  be  for  my  best  interests."  Under 
this  letter  of  attorney,  Joseph  H.  Darlington  proceeded  to  col- 
lect moneys  due  to  his  principal  on  different  securities  owned 
by  the  latter,  and  continued  doing  so  until,  as  the  auditor  finds, 
he  had  received  $2,137.74,  which  he  still  held  at  the  death  of 
Caleb  Darlington.  It  does  not  appear  that  he  reinvested  any 
of  the  money  or  paid  any  of  it  over  to  his  principal.  When 
the  $7,000  note  was  obtained  from  Caleb  Darlington,  Novem- 
ber 6,  1889,  the  latter  had  been  living  less  than  four  months 
with  his  nephew,  and  in  that  same  time,  according  to  the  testi- 
mony of  David  McFarland,  Joseph  H.  Darlington  had  collected 
about  $900  of  his  uncle's  money. 

The  daughters  of  the  nephew  did  not  testify  to  any  negotia- 
tions between  the  uncle  and  nephew  at  the  time  the  note  was 
given,  but  only  to  a  single  declaration,  which  they  said  the 
uncle  made,  that  the  note  was  given  for  services  rendered,  and 
for  taking  care  of  him  the  rest  of  his  life.  There  was  no  proof 
of  any  actual  services  rendered  by  Joseph  H.  Darlington  to 
Caleb  Darlington,  at  any  time  before  July,  1889,  and  the  audi- 
tor finds  that,  *'  It  does  not  appear  what  the  services  rendered 
consisted  of  nor  the  extent  of  them."  In  fact  there  is  nothing 
on  this  record  to  prove  that  Joseph  H.  Darlington  had  ever 
rendered  any  services  of  any  kind  to  his  uncle  at  any  time  in 
his  life,  prior  to  the  time  in  July,  1889,  when  the  latter  came  to 
live  with  his  nephew. 

By  the  express  terms  of  the  letter  of  attorney  Joseph  H. 
Darlington  undertook  the  duty  of  protection  of  his  uncle  and 
his  estate,  and  the  uncle  agreed  to  ratify  and  confirm  whatever 
his  attorney  might  do  for  the  best  interests  of  his  uncle.  The 
auditor  found  that  Joseph  H.  Darlington  accepted  the  trust 
appointing  him  the  attorney  of  his  uncle  and  his  agent  for  pro- 
tecting his  estate,  and  that  a  confidential  relation  thereupon 
arose  between  them.     It  is  difficult  to  understand  how  the  fact 


Digitized  by  LjOOQ IC 


DARLINGTON'S  ESTATE.  629 

1892.]  Opinion  of  the  Court. 

of  such  relation  can  be  called  in  question.  The  specific  power 
conferred  by  the  letter  of  attorney  was  to  transact  all  business 
which  the  principal  might  or  could  do,  and  to  collect  all  moneys 
due  or  to  become  due  to  him,  and  to  pay  all  his  debts  and  obli- 
gations, as  well  as  the  debts  and  obligations  which  the  attorney 
might  contract  in  performing  his  duties. 

In  addition  to  this,  the  attorney  was  also  authorized  to  do 
whatever  he  pleased  for  the  protection  of  his  principal's  estate, 
and  to  further  his  best  interests.  It  was  for  the  protection  of 
his  principaTs  estate,  and  the  furtherance  of  Jus  best  interests, 
that  the  attorney  undertook  the  duty  which  fell  upon  him  as 
such.  It  was  not  the  property  and  interests  of  the  attorney, 
but  of  his  principal,  that  were  to  b^  protected  and  cared  for. 
This  duty  of  care  and  protection  is  essentially  a  trust  and  con- 
fidence. In  the  law  of  principal  and  agent,  nothing  is  better 
settled  than  that  the  agent  is  disqualified  from  dealing  with  the 
property  of  the  principal  for  his  own  advantage.  He  cannot 
buy  his  principal's  property,  even  from  the  principal  himself, 
except  upon  the  fullest  disclosure  of  every  matter  which  may 
afEect  its  value.  He  is  treated  by  the  law  precisely  as  trustees 
are  treated  who  seek  to  make  profit  for  themselves  out  of  theii 
trust  relation.  Their  transactions  are  always  voidable  at  the 
mere  option  of  the  cestui  que  trust :  1  Perry  on  Trust,  §  206 ; 
Persch  v.  Quiggle,  57  Pa.  247 ;  1  Story  Eq.  §  315 ;  Story  on 
Agency,  §§  210,  211 ;  Condit  v.  Blackwell,  22  N.  J.  Eq.  Rep. 
486 ;  Huguenin  v.  Baseley,  2  Lead.  Cases  in  Eq.  556,  580. 

We  have  no  hesitancy  in  agreeing  with  the  auditor  and  court 
below  in  holdhig  that  a  confidential  relation  arose  between  the 
uncle  and  nephew  after  the  letter  of  attorney  was  executed, 
and  the  duty  it  imposed  was  undertaken  by  the  attorney.  He 
became  then  and  thereby  charged  with  the  special  trust  and 
confidence  of  protecting  the  property  of  his  principal,  and  of 
managing  it,  so  as  to  promote  the  best  interests  of  his  principal. 
Whatever  was  done  by  him  in  hostility  to  that  duty  was  a 
breach  of  the  trust  and  confidence  reposed  in  him.  The  confi- 
dential relation  is  not  at  all  confined  to  any  specific  association 
of  the  parties  to  it.  While  its  more  frequent  illustrations  are 
between  persons  who  are  related  as  trustee  and  cestui  que  trust, 
guardian  and  ward,  attorney  and  client,  parent  and  child,  hus- 
band and  wife,  it  embraces  partners  and  copartnei's,  principal 
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and  agents  master  and  servant,  physician  and  patient,  and, 
generally,  all  persons  who  are  associated  by  any  relation  of 
trust  and  confidence.  When  the  relation  exists  the  consequent 
dtities  and  obligations  are  perfectly  well  established  by  long 
settled  law.  In  the  case  of  Yardley  v.  Cuthbertson,  108  Pa. 
895,  the  relation  was  that  of  a  scrivener  to  his  employer  in  the 
writing  of  a  will.  The  entire  subject  was  much  discussed,  and 
the  duties  following  the  relation  fully  considered  and  practi- 
cally enforced.  We  there  held  that,  where  a  scrivener  was 
employed  to  write  a  codicil  to  a  will,  he  became  subject  to  a 
confidential  relation  with  his  employer,  the  testator,  and  could 
take  no  considerable  interest  as  a  legatee  in  the  will,  without 
being  subject  to  the  duty  of  making  full  disclosure  to  the  tes- 
tator of  the  approximate  amount  of  the  estate,  of  the  propor- 
tionate amount  of  the  estate  which  would  pass  to  the  scrivener 
under  the  legacy  in  his  favor,  and  of  proving  by  aflBrmative 
testimony  that  the  testamentary  provision  in  favor  of  the  scriv- 
ener was  the  free,  voluntary  and  intelligent  act  of  the  testator, 
and  unaffected  by  any  undue  influence  of  the  scrivener.  Quot- 
ing from  the  case  of  Butlin  v.  Barry,  1  Curt.  614,  we  said: 
"  Where  a  paper  has  been  drawn  up  by  a  person  for  his  own 
benefit,  or  where  he  takes  a  considerable  benefit  under  it,  the 
presumption  lies  strongly  against  it,  and  it  requires  to  be  proved 
by  satisfactory  evidence  dehors  the  instrument,  that  it  was  the 
free  and  voluntary  act  of  a  capable  testator,  and  executed  with 
a  full  knowledge  of  its  contents  and  effect."  In  the  principal 
case,  after  citing  many  authorities,  we  said :  "  It  is  almost  un- 
necessary to  add,  that  this  is  a  rule  of  general  application  to  all 
kinds  of  instruments,  the  procurers  of  which  are  large  benefi- 
ciaries by  virtue  of  their  operation.  .  It  is  a  rule  of  equity  and 
of  very  ancient  origin.  In  its  ordinary  statement  the  fact  of 
mental  weakness  in  the  grantor  does  not  appear,  and  is  not  at 
all  necessary  to  the  application  of  the  rule  in  a  given  case. 
Many,  if  not  most,  of  the  judicial  illustrations  of  its  application, 
are  devoid  of  this  element." 

In  Greenfield's  Est.,  14  Pa.  489,  this  court  set  aside  a  pro- 
vision in  a  deed  of  trust,  which  gave  a  large  compensation  to 
the  trustees,  one  of  whom  was  the  lawyer  who  wrote  the  deed, 
although  the  grantor  was  of  perfectly  sound  mind,  and  the 
deed  was  read  over  to  her,  and  was  left  with  her  to  read  by 
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herself,  before  execution,  because  of  the  confidential  relations 
of  attorney  and  client,  or  scrivener,  upon  the  ground  that  the 
compensation  was  excessive,  and  that  affirmative  proof  was  not 
given  that  full  explanation  was  made  to  the  grantor  of  the 
character  and  efifect  of  the  provision  in  question.  All  the 
other  provisions  of  the  deed  were  sustained.  It  was  not  the 
case  of  a  gift,  but  of  a  provision  fixing  the  compensation  of 
trustees,  who  were  thereafter  to  perform  services  as  trustees 
of  the  trust  estate  conveyed  by  the  deed.  Were  it  necessary, 
it  would  be  profitable  and  instructive  to  make  extended  quo- 
tations from  the  veiy  elaborate  and  exhaustive  opinion  of  the 
court  delivered  by  Mr.  Justice  Bbll.  A  few  of  them  will 
suffice,  and  will  dispose  of  the  whole  contention  in  the  present 
case.  The  trust  estate  in  the  case  cited  was  of  the  value  of 
about  $200,000.  There  were  four  trustees,  and  the  compen- 
sation of  each  for  managing  the  trust  was  fixed  in  the  deed 
at  $10,000,  amounting  in  the  whole  to  $40,000,  or  about  one 
fifth  of  the  estate.  Bell,  J.,  said :  '^  As  a  re  ward  for  the  future 
management  of  the  estate,  worth,  at  the  utmost,  only  five 
times  as  much,  the  sum  named  has  been  ^ell  designated  as  in- 
ordinate. Yet  this  fact  will  by  no  means  justify  a  charge  of 
actual  fraud  against  the  parties  who  principally  managed  this 
transaction.  As  already  intimated,  there  is  no  proof  in  the 
cause  to  warrant  so  grave  an  accusation.  .  .  .  But,  in  spite 
of  this  concession,  a  rule  of  public  policy  and  pure  morals, 
founded  in  long  experience  of  the  human  heart  and  knowledge 
of  man's  cupidity,  interposes  to  forbid  the  allowance  of  the 
claim.  In  this  feature  the  case  presents  what  is  called  a  con- 
structive fraud,  springing  from  the  confidential  relations  exist- 
ing between  the  parties.  This  peculiarity,  withdrawing  it  from 
the  operation  of  ordinary  rules,  throws  upon  the  beneficiaries 
the  duty  of  showing  expressly  that  the  arrangement  was  fair 
and  conscientious,  beyond  the  reach  of  suspicion.  In  requir- 
ing this,  courts  of  equity  act  irrespective  of  any  admixture  of 
deceit,  imposition,  overreaching  or  other  positive  fraud.  It  is 
founded  upon  a  motive  of  general  policy,  and  is  designed  to 
protect  a  paily,  so  far  as  may  be,  against  his  own  overweening 
confidence  and  self-delusion,  the  infirmities  of  a  hasty  judg- 
ment, and  even  the  impulses  of  a  too  sanguine  temperament. 
It  has  been  beneficially  applied  to  those  confidences  which  owe 
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their  birth  to  the  relation  of  parent  and  child,  guardian  and 
ward,  trustee  and  cestui  que  trust,  and,  above  all,  attorney  and 
client.  To  guard  against  the  strong  influences  which  these 
connections  are  so  apt  to  originate,  the  law  not  only  watches 
over  the  transactions  of  the  parties  with  great  and  jealous 
scrutiny,  but  it  often  declares  transactions  absolutely  void, 
which,  between  other  parties,  would  be  open  to  no  exception. 
This  is  emphatically  true  of  the  relation  of  client  and  attorney, 
and  to  persons  standing  in  a  situation  as  quasi  guardians  or 
confidential  advisers.  Many  of  the  cased  establish  the  doctrine 
that,  while  these  connections  exist  in  full  vigor,  the  adviser 
shall  take  no  benefit  to  himself  from  contracts  or  other  nego- 
tiations with  the  advised.  .  .  .  Other  authorities,  where  the 
transaction  is  one  of  contract  and  sale,  conceding  that  it  may 
not  be  absolutely  void,  ipso  facto,  throw  upon  the  agent  the 
burden  of  establishing  its  perfect  fairness  and  adequacy,  and 
that  it  was  the  deliberate  act  of  the  confiding  party,  after  being 
fully  informed  of  his  rights,  interests  and  duties,  and  put  upon 
his  guard  against  even  the  suggestion  of  his  own  inclinations. 
It  must  appear  afl&rmatively  that  no  advantage  has  been  taken 
of  the  client ;  and,  if  this  be  not  affirmatively  established,  uber- 
rima fide,  equity  will  treat  the  case  as  one  of  constructive  fraud. 
An  attorney  or  other  confidential  adviser  is  not  permitted  to 
avail  himself  either  of  the  necessities  of  his  client  or  of  his 
good  nature,  liberality  or  credulity,  to  obtain  undue  advan- 
tages, bargains  or  gratuities."  Much  more  of  the  same  tenor 
is  contained  in  the  opinion,  and  the  application  of  the  doctrine 
to  the  facts  of  that  case  was  made  without  the  least  evidence 
of  actual  fraud  or  undue  influence,  and  although  the  grantor 
was  entirely  competent  mentally.  It  was  not  a  case  of  gift, 
but  of  contract  for  future  service,  in  which  the  compensation 
was  fixed  in  the  deed.  It  was  only  twenty  per  cent  of  the 
whole  estate,  and  was  to  be  divided  among  four  trustees, 
making  the  compensation  of  each  only  five  per  cent  of  the 
whole.  Yet  it  was  set  aside  by  the  application  of  the  princi- 
ples above  stated. 

In  the  case  of  Wistar's  Ap.,  54  Pa.  60,  we  affirmed  a  decree 
made  by  the  court  below,  upon  the  account  of  a  trustee  who 
was  surcharged,  Allison,  J.,  delivered  the  opinion  of  the  com- 
mon pleas,  in  which  he  said :  ^^  The  objection  to  the  finding 
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of  the  auditor  rests  upon  the  principle  that  gifts,  judgements, 
notes,  or  other  securities  given  by  clients,  cestui  que  trusts, 
principals  or  wards,  to  their  attorneys  at  law,  trustees,  agents 
or  guardians,  are  treated  as  constructive  frauds,  and  the  burden 
of  proving  their  perfect  fairness,  and  the  consideration  for 
which  they  were  given,  is  upon  the  latter ;  and  if  no  such  proof 
be  established  no  recovery  can  be  had  thereon.  Where  a  claim 
is  sought  to  be  established  by  one  holding  a  fiduciary  relation 
to  another  against  the  person  or  estate  which  he  is  required  to 
protect,  the  burden  of  establishing  the  claim,  both  as  to  its 
fairness  and  consideration,  rests  upon  him  who  asserts  his 
demand." 

In  Darlington's  Ap.,  86  Pa.  512,  this  court  set  aside  a  deed 
for  a  tract  of  land  made  by  a  wife  to  her  husband,  through  a 
third  person,  more  than  thirty  years  after  it  was  made,  although 
it  was  acquiesced  in  by  the  wife  during  the  whole  of  her  life, 
and  although  there  was  no  proof  of  fraud,  imposition,  undue 
influence  or  mistake,  and  the  deed  was  regularly  acknowledged 
by  the  wife,  who  was  mentally  competent,  before  a  magistrate, 
who  said  she  signed  without  hesitation.  The  bill  to  set  the 
deed  aside  was  brought  by  the  wife's  son  in  1872,  and  the  deed 
was  executed  in  1841,  and  reserved  a  life  estate  for  the  wife. 
In  delivering  the  opinion,  our  late  brother  Trxjnkby,  after  stat- 
ing the  general  rule  which  disqualifies  one  occupying  a  con- 
fidential relation  with  another,  from  acquiring  advantages, 
bargains,  or  gratuities  from  the  other  party,  said :  "  But  the 
burden  of  establishing  its  perfect  fairness,  adequacy  and  equity 
is  thrown  upon  the  attorney.  If  no  such  proof  is  established, 
courts  of  equity  treat  the  case  as  one  of  constructive  fraud. 
In  dealings  between  principal  and  agent,  or  guardian  and  ward, 
or  trustee  and  cestui  que  trust,  the  same  principles  prevail, 
with  a  larger  and  more  comprehensive  efficiency ;  and  the  bur- 
den of  proof  is  upon  the  agent,  the  guardian,  or  the  trustee 
who  claims  a  benefit,  arising  from  the  transaction,  to  show  the 
utmost  good  faith  on  his  part,  that  he  took  no  advantage  of 
his  influence  or  knowledge,  and  that  he  brought  everything  to 
the  knowledge  of  the  other  party  which  he  himself  knew." 

In  Worrall's  Ap.,  110  Pa.  349,  we  set  aside  a  deed  for  a 
tract  of  land  made  by  a  young  man,  soon  after  attaining  his 
majority,  to  a  woman  who  had  been  his  nurse  and  attendant 
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for  a  number  of  years,  but  who  was  not  related  to  him  in  any 
manner,  and  between  whom  and  himself  there  was  no  confiden- 
tial relation  other  than  such  as  grew  out  of  her  attentions  to 
him.  He  desired  to  compensate  her  for  her  services  to  him, 
because  he  thought  his  father  had  not  done  so  sufficiently.  He 
was  entirely  competent  mentally,  and  he  had  advice ;  he  under- 
stood thoroughly  what  he  was  doing,  and  there  were  no  cir- 
cumstances of  fraud,  imposition,  or  undue  influence  brought  to 
bear  upon  him.  We  held,  under  the  evidence,  that  the  rela- 
tion was  one  of  a  confidential  nature,  and  on  that  account,  and 
because  of  the  absence  of  the  requisite  affirmative  proof  in  sup- 
port of  the  conveyance,  we  treated  it  as  a  case  of  constructive 
fraud,  and  set  it  aside  upon  that  ground,  notwithstanding  the 
proof  of  long-continued  and  faithful  service  on  the  part  of  the 
grantee. 

Applying  these  principles  to  the  facts  of  the  present  case, 
we  find  that  Caleb  Darlington  was  eighty-four  years  old  when 
he  signed  the  note,  that  he  was  very  feeble  and  infirm,  and 
died  of  old  age  in  about  thirteen  months  thereafter,  that  not  a 
particle  of  proof  was  given  to  show  that  he  was  informed  what 
effect  would  result  from  his  signing  the  note,  what  proportion 
of  his  estate  it  would  require  to  pay  it,  or  how  it  would  affect 
his  control  over  his  property.  Not  one  word  of  explanation 
was  made  to  him  when  he  signed  the  note ;  it  was  not  even 
shown  that  he  read  the  note,  or  knew  the  amount  of  it,  and  he 
had  no  independent  advice.  Not  a  particle  of  proof  was  given 
of  the  making  of  any  contract  even,  for  his  future  maintenance, 
and  nothing  was  given  in  evidence,  except  a  single  declaration, 
that  it  was  given  for  past  services  and  for  waiting  on  him,  or 
taking  care  of  him  in  the  future.  But  he  did  not  say,  and  it 
was  not  proved,  that  he  knew  the  amount  he  was  promising  to 
pay.  As  to  the  past  services,  the  declaration  was  a  clear  delu- 
sion, because  there  were  none.  Was  the  amount  then  a  rea- 
sonable compensation  for  the  future  maintenance?  As  the 
nephew  actually  collected  $2,100  from  the  personalty,  and  the 
farm  sold  for  $6,800,  the  value  of  his  estate  was  about  159,000. 
The  interest  of  this  sum  would  be  over  $500  a  year.  He  was 
a  bachelor,  with  no  one  depending  upon  him,  and  of  simple  and 
inexpensive  habits.  He  was  not  afflicted  with  any  loathsome 
disease,  and  his  probabilities  of  life  were  very  short  indeed. 
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It  would  seem  that  the  income  of  his  estate  alone  would  prob- 
ably support  him,  or  very  nearly  so.  It  was  the  duty  of  the 
attorney  to  protect  his  principars  estate,  and  act  only  for  his 
best  interests,  yet,  within  four  months  after  the  relation  was 
established,  he  had  practically  obtained  from  his  principal,  for 
his  own  private  gain,  almost  the  whole  of  his  estate. 

In  Greenfield's  Est.  the  compensation  to  be  paid  for  the  fu- 
ture service  was  only  twenty  per  cent  of  the  whole  estate,  and 
it  was  to  be  divided  among  four ;  here  it  was  very  nearly  the 
whole  of  the  estate,  and  was  all  to  be  taken  by  the  attorney. 
Such  a  contract,  in  such  circumstances,  is  grossly  unreasonable 
and  unconscionable,  and  cannot  be  sustained.  It  comes  clearly 
within  the  principles  heretofore  stated,  and  the  very  numerous 
authorities  to  be  found  in  the  books,  which  condemn  all  such 
transactions,  not  because  there  was  mental  incapacity  or  any 
proof  of  actual  fraud,  but  because  of  the  relation  between  the 
parties,  and  the  absence  of  that  full  and  satisfactory  proof  that 
the  contract  in  question  was  the  free  and  intelligent  act  of  the 
party  fully  explained  to  him,  done  upon  and  after  full  infor- 
mation of  the  extent  of  his  property  and  its  effect  upon  his 
estate,  with  a  thorough  knowledge  of  the  contmct  and  all  its 
consequences.  Moreover,  the  auditor  allowed  the  nephew  to 
retain  the  whole  $2,137  of  money  which  he  had  collected  for 
his  uncle,  as  compensation  for  all  his  services  during  the  seven- 
teen months  his  uncle  lived  with  him,  and  that  amount  was 
much  more  than  ample  compensation  for  those  services.  No 
part  of  the  $7,000  is  needed  for  that  purpose.  It  must  not  be 
forgotten  that  Caleb  Darlington  had  made  his  will  on  Aug.  3, 
1889,  by  which  he  gave  certain  pecuniary  legacies,  amounting 
to  $600,  and  the  residue  of  his  estate  to  his  brother.  Under 
the  findings  of  the  auditor,  if  the  $7,000  note  is  to  be  paid, 
there  will  be  little  or  nothing  left  to  pay  the  pecuniary  lega- 
cies, and  no  residuary  estate  for  the  testator's  brother.  It  can- 
not be  believed  that,  if  the  attention  of  the  testator  had  been 
called  to  this  fact  when  he  signed  the  note,  he  would  have  con- 
sented to  impose  such  a  liability  upon  his  estate.  In  any  event 
it  was  the  plain  duty  of  the  agent  to  fully  explain  this  aspect  of 
the  subject  to  his  principal  before  procuring  from  him  his  sig- 
nature to  so  important  an  obligation.  There  was  no  such  evi- 
dence in  the  case.  Many  further  considerations,  and  many  more 
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authorities,  could  readily  be  shown  in  support  of  the  conclusion 
that  this  instrument  cannot  be  sustained,  but  it  is  quite  unnec- 
essaiy.  We  are  clearly  of  opinion  that  the  decree  of  the  court 
below  should  be  aflSrmed. 

The  decree  of  the  orphans'  court  is  affirmed,  and  all  the 
costs  of  the  proceedings  are  imposed  upon  the  appellant. 

Mb.  Justice  Stbrbbtt  and  Mb.  Justice  Mitchbll,  dis- 
sent. 


HofFs  Estate.     HofE's  Appeal, 


Ind^nite  failure  of  issue — Rule  of  Eichelberger  v,  Bamttz. 

If  27Sr  a«?(  -^^s**^^  provided:  ''And  in  case  either  of  my  daughters  shall  die 
I  27  SC  481 N^^^^^*  issue,  either  before  or  after  the  decease  of  my  wife,  then  the 
amount  of  their  share  or  shares  in  the  residue  of  the  estate  shall  revert 
back  to  the  remainder  of  my  children,  share  and  share  alike ;  my  said 
sons  ....  and  my  daughter  ....  are  to  hold  in  trust  the  share  or 
shares  that  such  of  my  daughter  as  may  be  without  issue  before  or  after 
the  death  of  my  wife  may  be  entitled  to,  and  invest  their  legacies  in  bonds, 
and  pay  to  them  the  interest  thereon  semiannually ; " 

Held,  on  the  authority  of  Eichelberger  v.  Barnitz,  9  Watts,  447,  and 
the  line  of  cases  following  that  decision,  that  the  words  **  shall  die  with- 
out issue  "  must  be  construed  to  mean  an  indefinite  failure  of  issue,  and 
hence  that  the  legatee  took  an  absolute  estate  in  fee. 

Argued  March  1,  1892.  Appeal,  No.  89,  Jan.  T.,  1892,  by 
George  B.  HofiE,  from  decree  of  O.  C.  Berks  Co.,  April  T.,  1891, 
No.  83,  awarding  to  Susan  C.  Johnson  her  share  of  the  estate 
of  her  father,  John  Hoff,  deceased,  free  of  all  trusts.  Before 
Stebbett,  Gbeen,  McCollum,  Mitchell  and  Heydbick,  JJ. 

The  issue  for  the  decision  of  the  court  was  raised  by  a  peti- 
tion of  the  executora  of  the  estate  of  John  HoflE,  deceased, 
setting  forth  the  terms  of  testator's  will  and  asking  that  they 
be  discharged  and  a  new  trustee  appointed,  under  the  terms  of 
the  will,  for  Mrs.  Johnson ;  and  a  petition  by  Mrs.  Johnson 
denying  that  any  valid  trust  was  created  by  the  will,  and  pray- 
ing that  the  trust  property  be  paid  over  to  her  absolutely. 

The  opinion  of  the  court,  Albbight,  P.  J.,  specially  presid- 
ing, which  states  the  facts,  was  as  follows : 

"  John  HofiE  made  his  last  will  on  February  24,  1875.  The 
date  of  his  death  does  not  appear  in  this  proceeding,  but  he 
died  within  a  few  weeks  after  said  date,  as  the  will  was  proved 
on  March  19, 1876. 
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"  He  left  a  widow  (who  died  on  July  3, 1890),  two  sons  and 
five  daughters,  all  of  whom  are  still  living. 

"  The  first  material  provision  of  the  will  is  a  gift  of  all  the 
testator's  estate,  real  and  personal,  to  his  wife  Susan,  ^  subject, 
however,  to  the  following  devises  and  the  payment  of  the  fol- 
lowing bequests ; '  then  is  mentioned  a  devise  of  a  certain  bank 
building  to  the  two  sons  Henry  and  George,  and  a  bequest  of 
five  thousand  dollars  to  each  of  the  five  daughters,  to  be  paid 
within  a  year  after  testator's  decease,  (their  names  are  men- 
tioned ;  one  is  Susan  C,  the  wife  of  Mr.  Smith,)  and  in  two 
years  after  his  decease,  or  sooner  if  convenient  to  the  executors, 
the  sum  of  five  thousand  dollars  to  each  of  said  children,  in- 
cluding said  sons,  these  bequests  to  be  paid  in  bonds  which  the 
executors  were  directed  to  purchase.  Next  the  testator  de- 
clares :  ^  And  in  case  either  of  my  4&ughters  shall  die  without 
issue,  either  before  or  after  the  decease  of  my  wife,  then  the 
amount  of  their  share  or  shares  in  the  residue  of  the  estate 
shall  revert  back  to  the  remainder  of  my  children,  share  and 
share  alike;  my  said  sons  Henry  A.,  George  B.,  and  my 
daughter  Mary  Ann  are  to  hold  in  trust  the  share  or  shares 
that  such  of  my  daughters  as  may  be  without  issue  before  or 
after  the  death  of  my  wife  may  be  entitled  to,  and  invest  their 
legacies  in  bonds,  and  pay  to  them  the  interest  thereon  semi- 
annually.' Next  the  executors  are  authorized  to  sell  real  es- 
tate during  the  widow's  lifetime,  if  they  find  it  to  the  interest 
of  the  estate  to  do  so,  and  to  invest  the  proceeds  in  bonds  for 
the  benefit  of  the  testator's  estate.  Finally,  said  Henry,  George 
and  Mary  Ann  are  appointed  executors,  and  he  also  appoints 
'  said  executors  as  trustees  of  the  estate  bequeathed  to  my  wife, 
they  to  take  under  their  care  and  management  during  her  life- 
time, and  furnish  to  her  all  the  means  out  of  her  income  that 
she  may  require,  the  balance  to  be  invested  for  the  benefit  of 
the  estate,  and  after  her  death  the  residue  of  the  estate  is  to  be 
divided  share  and  share  alike  amongst  those  of  my  heirs  that 
are  then  living,  in  manner  as  herein  directed.' 

'^  It  seems  the  estate  left  by  the  testator  consisted  of  about 
il27,000  of  personalty,  and  realty  worth  about  $43,000  (exclu- 
sive of  what  was  devised  to  the  sons).  The  real  estate  remain- 
ed undisposed  of  until  after  the  widow's  decease,  when  all  the 
parties  concerned  joined  in  a  conveyance  thereof.     The  one 
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seventh  of  the  proceeds  are  in  the  account  of  the  trustees  of 
Susan  C.  Johnson,  who  was  formerly  Mrs.  Smith. 

"  It  appears  that  the  executors  settled  finally  the  estate  of 
the  testator,  and  paid  over  to  all  the  children  except  Mrs.  Susan 
C.  Johnson.  At  the  date  of  the  will  all  the  daughters  were 
married  women,  and  all  had  issue  living  except  two,  Susan  be- 
ing one.  At  the  time  of  the  decease  of  the  widow  all  the 
daughters  except  Susan  had  children  living.  As  remarked,  at 
the  date  of  the  will  Susan  was  the  wife  of  Mr.  Smith.  She  was 
divorced  the  year  following.  She  married  Mr.  Johnson  in  1881 
and  is  his  wife  now.  She  is  now,  and  has  been  ever  since  the 
date  of  the  will,  without  issue.  She  is  fifty-one  years  of  age. 
Said  trustees  petitioned  to  be  discharged  from  said  trust  for 
Susan  Johnson ;  all  concerned  desire  that  the  Reading  Trust 
Company  be  appointed  trustee,  if  it  is  found  that  there  is  a 
trust  to  be  maintained,  Mrs.  Susan  Johnson  contending  that 
she  is  entitled  to  the  whole  estate  embraced  in  the  account, 
absolutely.  On  June  27, 1891,  this  court  discharged  said  trus- 
tees, provided  they  should  account  and  pay  and  deliver  to  the 
parties  entitled,  their  successors  or  Susan  C.  Johnson,  the 
money  and  property  in  their  hands. 

"  The  testator  intended  that  soon  after  his  decease  a  designated 
portion  of  his  estate  should  go  to  his  children,  and  another  por- 
tion vest  in  his  widow,  or  remain  for  her  benefit.  This  last 
named  portion  he  termed  the  *  residue.'  It  was  testator's  inten- 
tion that  whatever  remained  of  his  estate  after  his  widow's  de- 
cease, including  unexpended  income,  should  go  to  his  children, 
subject  to  the  provision  regarding  issue  above  quoted.  (The 
trustees  now  account  for  $10,000  and  one  seventh  of  said  resi- 
due ;  Susan  received  the  interest  all  along.) 

"  The  only  question  presented  is  to  whom  the  trustees  shall 
deliver  what  they  hold,  to  Susan  C.  Johnson  or  to  a  new  trus- 
tee. All  other  questions,  such  as  whether  the  widow  had  a 
right  to  appropriate  or  consume  the  whole  residue ;  whether 
the  other  daughters  who  have  issue  but  may  die  without  issue 
rightfully  have  possession  of  shares,  are  immaterial. 

"  In  the  first  place  Susan  was  entitled  to  the  110,000  at  the 
hands  of  the  executors  during  her  mother's  lifetime ;  she  is 
entitled  to  it  now. 

''  The  provisions  of  the  will  concerning  the  dying  without 
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issue,  and  the  holding  in  trust,  do  not  apply  to  it.  The  testator 
did  not  intend  to  restrict  the  enjoyment  by  any  of  his  daughters 
of  the  $10,000.  When  the  testator  declared  that  all  his  estate 
should  go  to  his  widow,  subject  to  certain  specified  devises  and 
bequests,  he  meant  that  she  should  have  all,  except  the  real 
estate  specially  devised  to  the  sons,  and  the  suras  directed  to 
be  paid  to  each  of  the  children.  The  will  is  to  be  read  as  if 
there  was  first  given  to  the  sons  the  bank  building,  and  $5,000 
to  each  of  them,  and  $10,000  to  each  of  the  daughters,  and 
then  what  remained  of  the  estate  to  the  widow,  and  the  pro- 
vision regarding  the  enjoyment  by  the  widow,  and  the  disposi- 
tion after  her  decease,  found  at  the  end  of  the  will,  is  to  be 
taken  as  coming  next,  and  after  that  the  provision  about  the 
daughters  dying  without  issue. 

"  Such  transposition  of  the  order  of  bequests  is  to  be  made 
where  thereby  the  real  intention  of  the  testator  is  rendered 
more  clear :  Fox's  Ap.,  11  W.  N.  C.  296 ;  Merkel's  Ap.,  109 
Pa.  235. 

"  It  is  said  that  the  trustees  shall  hold  the  shares  and  invest 
the  legacies  of  the  beneficiaries,  but  that  is  not  an  indepen- 
dent provision  ;  it  is  but  a  clause  of  the  sentence  employed  to 
express  testator's  meaning  regarding  his  daughters  having  is- 
sue. All  that  is  written  about  the  daughters  having  issue, 
above  quoted,  is  to  be  taken  together  as  expressive  of  testa- 
tor's thought  on  that  point.  The  limitation  is  confined  to  the 
daughters'  shares  in  the  *  residue  of  the  estate,' — that  is  the 
expression  in  the  clause  now  under  consideration.  '  After  her 
death  the  residue  of  the  estate  is  to  be  divided,'  is  found  in  an- 
other part  of  the  will. 

"Shall  the  fund  and  securities  beyond  the  $10,000  be  de- 
creed to  Susan  Johnson  ? 

"  The  fii-st  clause  of  the  provision  relative  to  the  daughters 
and  their  issue  mentions  the  contingency  of  their  *  dying  with- 
out issue,  either  before  or  after  thf  decease  of  my  wife ; '  the 
next  clause  speaks  of  the  shares  of  such  of  the  daughters  'as 
may  be  without  issue  before  or  after  the  decease  of  my  wife.' 
It  was  suggested  in  the  argument  that  those  daughters  who 
had  a  child  or  children  when  testator  died  had  vested  in  them 
a  share  absolutely  at  once,  and  as  to  any  one  of  those  who  had 
no  children  then,  but  had  one  born  to  her  afterwards,  upon 
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such  birth  a  share  vested  in  her,  and  that  the  trust  existed 
only  as  to  such  as  had  no  child  at  any  time  after  testator's  de- 
cease. It  is  claimed  that  this  results  from  said  provision,  ^  be 
without  issue.'  It  seems  that  all  concerned  acted  on  that 
theory,  and  consequently  all  the  daughters  except  Susan  C. 
Johnson  have  received  their  shares  absolutely.  It  is  not  per- 
tinent to  the  present  controversy  to  discuss  whether  that  theory 
is  correct,  except  so  far  as  it  affects  the  share  of  Susan  C. 
Johnson  in  the  hands  of  the  executors  and  trustees. 

"  The  court  is  of  the  opinion  that  the  intention  was  that  the 
one  seventh  of  such  residue  should  not  go  to  a  surviving 
husband,  or  be  disposable  by  the  will  of  a  daughter ;  that  if 
she  left  issue  such  issue  was  to  have  it,  and  if  she  died  without 
descendants  testator's  other  issue  should  possess  such  share. 
In  other  words,  that  the  plain  language  in  the  first  clause  of 
said  sentence  expresses  testator's  meaning. 

"  What  then  is  the  estate  of  Susan  C.  Johnson  in  the  fund 
affected  by  this  provision  ? 

"  The  words  in  question  mean  an  indefinite  failure  of  issue : 
Eichelberger  v.  Barnitz,  9  W.  447 ;  Vaughan  v.  Dickes,  20  Pa. 
609. 

"  If  a  devise  be  made  to  one  in  fee,  and  if  he  die  without 
issue,  or  on  failure  of  issue,  or  for  want  of  issue,  or  without 
having  issue,  then  over  to  another  in  fee,  the  estate  of  the  first 
taker  is  a  fee  tail,  which  if  he  have  issue  passes  to  them  ad 
infinitum  by  a  descent  as  tenants  in  tail.  The  estiite  vests  in 
the  first  taker  fully  as  a  fee  tail,  and  any  devise  over  must  be 
bad  as  an  executory  devise :  Eichelberger  v.  Barnitz,  supra. 

"  A  devise  of  real  and  personal  property  to  testator's  children 
in  equal  shares,  with  a  provision  that  in  case  of  the  death  of 
any  of  them  without  issue,  his  or  her  share  shall  be  equally 
divided  among  the  survivors,  passes  an  estate  tail  in  the  land 
to  the  first  taker,  and  the  personal  estate  absolutely :  Amelia 
Smith's  Ap.,  23  Pa.  9. 

"  In  Potts'  Ap.,  30  Pa.  1^8,  the  testator  gave  his  estate,  real 
and  personal,  to  a  trustee  to  pay  one  fifth  of  the  income  to  each 
of  his  sisters  and  the  children  of  a  deceased  sister,  and  lipon 
the  decease  of  any  sister  or  niece  without  issue  (if  with  issue, 
such  issue  to  inherit  their  shares)  such  portion  to  be  for  the 
use  of  the  other  sisters  and  children  in  equal  parts  in  fee ;  it 
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was  held  that  the  devisees  took  an  estate  tail  in  the  real  prop- 
erty, and  the  personal  estate  absolutely.  (The  fact  that  the 
issue,  if  there  was  any,  was  to  take,  did  not  affect  the  legal 
aspect  of  the  case,  for,  as  has  been  shown,  in  a  devise  of  this 
character  the  issue  of  the  first  devisee,  although  not  named, 
take  by  descent:)  Eichelberger  v.  Barnitz,  supra.  To  the 
same  effect  is  Biddle's  Ap.,  69  Pa.  190.  It  was  said  there  that 
though  an  estate  for  life  may  be  limited  in  chattels  with  a  re- 
mainder to  others,  yet  there  can  be  no  limitation  of  chattels  in 
fee  or  in  tail ;  the  estate  in  the  realty  if  entailed  may  be  barred 
by  deed,  and  the  estate  in  the  personalty  becomes  absolutely 
vested  in  the  first  taker. 

^^  The  estates  in  both  the  cases  last  named  vested  before  the 
act  of  April  27,  1855,  which  declares  that  a  gift,  conveyance 
or  devise  of  an  estate  in  fee  tail  shall  be  taken  to  be  in  fee 
simple. 

"  In  Mallock  v.  Roberts,  51  Pa.  148,  a  testator  (whose  will 
was  proved  in  1841)  had  devised  his  land  to  his  two  sons,  and 
added  this  clause : — '  and  in  the  case  of  the  death  of  either  of  my 
children  unmarried  or  without  issue,  then  I  do  order  that  the 
share  of  said  child  or  children  so  dying  may  be  divided  equally 
among  my  surviving  daughters  or  their  heirs.'  He  left  four 
daughters.  After  testator's  decease,  the  land  was  sold  by  the 
sheriff  on  a  debt  owing  by  testator.  The  question  was  as  to 
who  was  entitled  to  a  fund  representing  the  share  of  one  of  the 
devisees  not  required  to  pay  debts.  It  was  held  that  it  was 
properly  paid  to  such  devisee  ;  that  he  had  an  estate  tail ;  that 
he  had  a  right  to  bar  the  entail,  and  cut  off  the  contingent  in- 
tei*ests ;  that  the  conveyance  by  the  judicial  sale  did  for  him 
what  he  might  have  done  by  deed. 

*'*  The  principles  controlling  the  cases  cited  were  recognized 
in  Lawrence  v.  Lawrence,  105  Pa.  886,  and  in  Hackney  v. 
Tracy,  187  Pa*68. 

*^  I  am  of  the  opinion  that  Susan  C.  Johnson  is  entitled  to 
the  funds  and  securities  derived  from  what  is  herein  treated  as 
the  residue  of  the  estate,  absolutely.  I  think  the  cases  cited 
admit  no  other  conclusion,  and  that  further  argument  is  super- 
fluous. It  is  hardly  worth  while  determining  whether  the  will 
operates  to  convert  the  realty,  or  whether  the  rules  applicable 
to  devises  of  land  are  to  govern  as  to  part  of  the  property.  If 
Vol.  cxLvn — 41 
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it  be  treated  as  land  in  pai*t,  then  Susan  C.  Johnson  was  tenant 
in  tail  as  to  it,  and  said  act  of  1855  enlarged  that  estate  into  a 
fee  simple. 

"  That  trustees  were  named,  and  they  directed  to  hold  the 
shares  of  those  who  had  not  issue,  does  not  affect  the  rules  of 
law  applicable.  The  trust  cannot  be  sustained.  If  it  ever  was 
sustainable  as  to  Susan  C.  Johnson,  it  was  on  the  ground  solely 
that  she  was  a  married  woman.  She  became  discovert  in  1876 
by  the  decree  of  divorce.  A  trust  for  coverture  merely  fails 
upon  the  death  of  the  husband  of  the  cestui  que  trust :  Eunt- 
zlemaii's  Est.,  136  Pa.  142.  A  dissolution  of  the  marriage  by 
divorce  has  the  same  effect  as  if  by  decease  of  the  husband,  so 
far  as  the  capacity  of  the  wife  to  hold  property  is  concerned. 

^^  By  a  statement  filed  at  the  argument  by  accountants'  coun- 
sel, it  appears  that  in  addition  to  the  balance  in  the  account 
the  trustees  have  f  18  excess  of  receipts  over  expenditures  since 
the  filing  of  the  trustees'  account.  Accountants  state  that  they 
claim  no  compensation.  Their  counsel  suggests  that  he  be 
allowed  $100  for  his  services  to  the  trustees.  The  court  deems 
this  a  very  moderate  demand,  and  that  counsel  is  entitled  to  it 
There  is  owing  to  Register  Strunk  for  filing  this  and  a  former 
account,  and  in  proceedings  thereon,  $24.50. 

"  [October  12, 1891,  it  is  decreed  that  Henry  A,  and  Gteorge 
B.  Hoff,  and  Mary  A.  Millholland,  executors  and  trustees 
under  the  will  of  John  Hoff,  deceased,  have  in  hand  money 
and  securities  belonging  to  Susan  C.  Johnson  amounting  to 
$26,179.22,  as  is  shown  by  the  credit  side  of  their  account  filed 
June  27, 1891,  and  the  sum  of  $18  additional ;  that  they  pay 
6.  B.  Stevens,  Esq.,  $100,  and  Register  Strunk  $24.50,  and 
that  they  pay  and  transfer,  and  deliver  to  Susan  C.  Johnson 
the  money,  securities  and  property  in  their  hands  as  aforesaid, 
after  deducting  said  $24.50.]  [1] 

*' Since  the  writing  of  the  foregoing  opinion,  it  has  been 
shown  that  said  John  Hoff  died  on  March  14, 1875." 

Greorge  B.  Hoff  appealed. 

Errors  assigned^  were  (1)  the  decree  entered,  quoting  it; 
(2-8)  decreeing  that  the  executoi*s  had  in  their  hands  securities, 
etc.,  belonging  to  Mrs.  Johnson ;  not  decreeing  that  said  ex- 
ecutors pay  over  to  the  Reading  Trust  Co.,  as  substituted  trus- 
tee, the  funds  set  apart  for  Mrs.  Johnson. 
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1892.]  Opinion  of  the  Court. 

Louis  Richards^  for  appellant. 

Isaac  Hiester^  for  appellee. 

Per  Curiam,  March  21, 1892. 

All  the  facts  necessary  to  a  proper  understanding  of  this 
case  are  sufficiently  presented  in  the  clear  and  satisfactory 
opinion  of  the  learned  president  of  the  31st  judicial  district, 
who  specially  presided  at  the  hearing.  The  main  contention 
was  as  to  the  construction  of  the  following  clause  in  the  fourth 
item  of  the  will  of  John  Hoff,  deceased :  **  And  in  case  either 
of  my  daughters  shall  die  without  issue,  either  befoi*e  or  after' 
the  decease  of  my  wife,  then  the  amount  of  their  share  or  shares 
in  the  residue  of  the  estate  shall  revert  back  to  the  remainder 
of  my  children,  share  and  share  alike  ;  my  said  sons,  Henry  A., 
George  B.,  and  my  daughter,  Mary  Ann,  are  to  hold  in  trust 
the  share  or  shares  that  such  of  my  daughters  as  may  be  with- 
out issue,  before  or  after  the  death  of  my  wife,  may  be  entitled 
to,  and  invest  their  legacies  in  bonds,  and  pay  to  them  the  in- 
terest thereon  semi-annually." 

The  learned  judge  rightly  held,  on  the  authority  of  Eichel- 
berger  v.  Barnitz,  and  that  liue  of  cases,  that  the  words  ^^  shall 
die  without  issue "  must  be  construed  to  mean  an  indefinite 
failure  of  issue,  and  hence  the  trust  in  favor  of  testator's 
daughter,  Mrs.  Susan  C.  Johnson,  cannot  be  sustained. 

Further  elaboration  is  unnecessary.  All  that  can  be  profit- 
ably said  on  the  controlling  questions  in  the  case  is  contained 
in  the  opinion  above  referred  to ;  on  that  opinion  the  decree  is 
affirmed. 

Decree  affirmed,  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant. 
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ACCOUNTS.  See  Trusts  and  Trustees,  9, 10, 11, 12, 17. 
ACCUMULATIONS,  for  payment  of  liens.  See  Wills,  14. 
ACKNOWLEDGMENT,  of  deed  before  United  States  eommeroial  agent. . 

See  Deed,  1. 
AFFIDAVIT  OF  DEFENCE.    See  Sale,  3. 

To  suit  on  stock  assessments.    See  Corporations,  1,  2. 
Insofficiency  of,  in  a  suit  on  a  promissory  note.    See  Promwsort 
Note,  1. 

1.  An  affidavit  of  defence  traversing  averments  in  the  statement  not 
of  the  essence  of  the  undenied  cause  of  action  will  not  prevent  judg- 
ment ;  such  averments  may  be  treated  as  surplusage.  Terry  v.  Wen- 
deroth,  519. 

2.  The  Supreme  Court  will  not  reverse  an  order  discharging  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defence  in  an  action  on 
a  promissory  note  given  for  rent,  where  the  defendant  avers  that  the 
landlord  failed  to  comply  with  a  covenant  in  the  lease  by  which  he 
agreed  to  furnish  steam  to  the  defendant,  and  that  the  defendant  was 
thereby  damaged  to  an  amount  greater  than  the  rent  due.  Devlin  v. 
Bums,  168. 

>3.  An  affidavit  of  defence  to  a  suit  on  a  lost  instrument,  an  alleged 
copy  of  which  is  set  foith  in  the  statement,  is  sufficient  to  prevent  judg- 
ment, if  it  avers  that  the  copy  set  forth  in  the  statement  is  incorrect, 
that  one  of  the  persons  whose  names  appear  as  a  subscribing  witness 
to  the  instrument  had  died  prior  to  the  date  thereof,  and  that  the  instru- 
ment really  signed  by  the  defendant  was  payable  at  a  date  different 
from  that  of  the  copy.    Laubach  v.  Meyers,  447. 

4.  The  particulars  appended  to  a  mechanics'  lien,  filed  by  a  material- 
man, contained  items  without  dates  or  prices ;  the  dates  of  other  items 
were  not  consecutive,  and  the  prices  given  were  confusing.  The  affi- 
davit of  defence  aven*ed  that  the  defendant  was  unable  to  ascertain 
from  the  bill  the  propriety  or  reasonableness  of  the  charges :  Held,  that 
the  court  below  was  light  in  discharging  a  rule  for  judgment.  Mur- 
phy V.  Cappeau,  45. 

6.  Only  in  a  clear  case  will  the  Supreme  Court  reverse  an  order  re- 
fusing judgment  for  want  of  a  sufficient  affidavit  of  defence,  inasmuch 
as  the  result  of  the  order  is  simply  to  send  the  case  before  a  jury,  where 
the  rights  of  the  parties  can  properly  be  disposed  of.    lb, 

6.  In  a  suit  for  counsel  fees  plaintiff  averred  that  ho  had  been  em- 
ployed by  defendants,  two  of  the  executors  of  a  will,  and  had  done  a 
large  amount  of  work  for  them,  much  of  which  was  occasioned  by  their 

(646) 
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differences  with  the  third  executor ;  that  before  the  account  was  filed, 
the  defendants  had  dismissed  him,  whereupon  at  the  audit  he  had  pre- 
sented claim  for  $1,000;  that  defendants  made  no  objection  to  the 
amount  claimed  and  did  not  deny  that  the  services  had  beeu  rendered, 
but  that  their  counsel  claimed  that  the  estate  should  not  be  charged  with 
the  whole  of  it.  The  court  then  allowed  plaintiffs  $500  without  preju- 
dice to  his  rights  against  the  executors  personally  for  the  balance.  The 
defendants  averred  in  their  affidavit  of  defence  that  the  plaintiff  had 
rendered  them  no  service ;  that  he  had  him  employed  as  counsel  for  the 
estate,  and  had  been  paid  for  his  services  on  such  employment,  that  the 
defendants  had  never  promised  to  pay  him  anything,  and  that  his  ser- 
vices to  the  estate  were  worthless :  Held,  that  there  was  no  error  in  re- 
fusing judgment  for  want  of  a  sufficient  affidavit  of  defence.  Fox  v. 
BerUschler,  240. 

AGENT.    See  Pkincipal  and  Aoent. 

AGREEMENT,  by  husband  and  wife  to  live  separate.  See  Husband 
AND  Wipe,  1,  2. 

APPEAL.  No  appeal  lies  from  refusal  to  strike  off  mechanics^  lien. 
See  Practice  (Supreme  Court),  8. 

1.  An  appeal  does  not  lie  to  the  supreme  court  from  order  of  common 
pleas  working  absolute  a  rule  for  an  appeal  nunc  pro  tunc  from  a 
magistrate.    Com,  v.  Reiser,  842. 

2.  No  appeal  lies  to  the  supreme  court  from  a  refusal  of  the  court 
below  to  open  a  judgment  entered  in  an  amicable  action  of  ejectment 
under  a  warrant  in  a  lease,  where  the  lessee  has  waived  his  right  to  an 
appeal  in  the  lease  upon  which  judgment  was  entered.  OroU  v.  Oegen- 
heimer,  162. 

ARTICLES  OF  SEPARATION.    See  Husband  and  Wipe,  1,  2. 
ASSESSMENTS,  on  stock.    See  Corporations,  1,  2. 

By  mutual  insurance  company.    See  Insurance,  1,  2. 

For  sewei*s.    See  Municipalities,  4 ;  Sewer  Assessments.  1-5. 

For  benefits.    See  StreetIj,  1-6. 
ASSIGNMENT  OF  ERROR.    See  Practice  (Supreme  Court),  1-4. 
ASSUMPSIT.    See  Practice  (C.  P.),  1. 
ATTORNEY,  meaning  of,  in  act  of  May  25,  1887.    See  Practicb  (C. 

P.),  8. 
ATTORNEY-IN-FACT,  duty  of,  to  be  principal.    See  Principal  and 
Agent,  2-4. 

BAGGAGE,  destruction  by  Johnstown  flood.   See  Common  Carrier,  1-4. 

BANKS  AND  BANKERS.  Contract  of  bank  construed  not  to  be  within 
the  statute  of  frauds.    See  Statute  op  Frauds,  1,  2. 

1.  The  capital  stock  of  a  bank  is  a  trust  fund  for  the  payment  of  Its 
debts,  and  the  claims  of  its  shareholdera  upon  the  fund  are  subordinate 
to  the  claims  of  its  creditors.  A  purchase  by  an  insolvent  bank  of  its 
own  stock  is  therefore  invalid  as  to  its  creditors,  and  the  seller^s  rights 
to  the  assets  as  against  creditors  is  no  greater  than  a  shareholdm'^s. 
Columbian  Bank's  Est.,  422. 
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2.  A  director  of  an  insolvent  bank,  having  become  aware  of  the  un- 
sound condition  of  the  bank,  threatened  to  resign  as  director  and  sell 
his  stock  at  public  auction.  The  president  of  the  bank  induced  him  to 
refrain  from  selling  the  stock  at  auction,  and  an  aiTangement  was  made 
by  which  the  director  delivered  the  stock  to  the  president  and  received 
for  it  interest-bearing  obligations  of  the  bank.  No  person  was  named 
as  the  purchaser  of  the  stock.  Beld,  that  the  vendor  was  affected  with 
constructive  notice  of  the  fact  that  the  bank  was  the  purchaser  of  the 
stock  and  also  with  the  fact  that  the  bank  was  insolvent  at  the  time  of 
the  sale.    lb. 

8.  In  such  a  case  the  vendor  cannot  claim  a  dividend  in  the  distribu- 
tion of  the  bank^s  assets  to  the  detriment  of  other  creditors.    lb. 

4.  An  executor  with  the  knowledge  and  acquiescence  of  one  of  the 
other  executors  bought  from  himself  with  moneys  of  the  estate  the 
stock  of  a  bank  of  which  he  was  president.  The  third  executor  was 
life  tenant  of  the  estate,  and  h|kd  actual  or  constructive  notice  of  the 
sale.  Five  days  before  the  suspension  of  the  bank,  forty  shares  of  the 
stock  held  by  the  trust  estate  were  sold  to  the  bank  at  par,  and  a  certifi- 
cate of  deposit  for  the  price  was  issued  to  the  life  tenant.  Held,  that 
the  estate  in  the  distribution  of  the  assets  of  the  bank  had  only  the 
rights  of  a  shareholder,  and  could  claim  no  dividend  as  against  credit- 
ors,   lb. 

6.  Bank  directors  being  gratuitous  mandatories,  are  only  liable  for 
fraud,  or  for  such  gross  negligence  as  amounts  to  fraud.  If  they  use 
the  ordinary  care  which  bank  directoi-s  usually  exercise,  they  will  not 
be  liable  for  misappropriations  by  the  officera  of  the  bank.  SwetUzel 
v.  Ftrm  Bank,  140. 

6.  In  regard  to  what  is  ordinary  care,  regard  must  be  had  to  the 
usages  of  the  particular  business.  If  a  bank  director  perfoimed  his 
duties,  as  such,  in  the  same  manner  as  they  were  performed  by  all 
other  directors  of  all  other  banks  in  the  same  city,  it  cannot  be  fairly 
said  that  he  was  guilty  of  gross  negligence.    lb. 

7.  Where  bank  directors  have  not  sought  to  make  any  profit  not  com- 
mon to  all  the  stockholders,  there  is  a  strong  presumption  that  they 
have  brought  to  the  administration  of  the  affairs  of  the  bank  their  best 
judgment  and  skill.    lb. 

8.  The  president  of  a  bank,  aided  by  the  cashier  and  some  of  the 
clerks,  made  false  entries  in  the  individual  ledger,  in  order  to  conceal 
misappropriations  of  the  bank^s  funds.  By  the  rules  of  the  bank  and 
of  a  large  majority  of  the  banks  of  the  same  city,  the  directors  were 
not  allowed  to  see  the  individual  ledger.  The  other  books,  all  of  which 
were  accessible  to  the  directoi*s,  were  correctly  kept.  Statements  sub- 
mitted to  the  directors  from  time  to  time,  contained  nothing  to  arouse 
their  suspicions.  After  the  suspension  of  the  bank  the  directors  raised 
a  large  sum  of  money  on  their  individual  credit  to  enable  the  bank  to 
resume.  Held,  that  under  such  circumstances,  they  should  not  be  held 
liable  for  the  fraud  of  the  other  officers.    lb. 

9.  Whore  a  director  acting  upon  information  obtained  in  his  confiden- 
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tial  relation  with  the  bank  withdraws  oo  the  day  of  the  sospeDsioii  of 
the  bank  the  deposit  of  a  partnership  of  which  he  is  a  member,  he  will 
be  ordered  to  repay  it.    lb, 

10.  Under  the  circumstances  of  this  case,  the  defendants  haying  vin- 
dicated themselves  from  the  charges  made  against  them,  the  Sapreme 
Covnci  will  relieve  them  from  the  costs  imposed  npon  diem  by  the  ooart 
below,  although  the  imposition  of  the  costs  was  within  die  soand  dis- 
credon  of  the  lower  court.    lb. 

BILL  OF  REVIEW., 

On  a  bill  by  the  purchaser  praying  for  specific  performance  of  a  con- 
tract to  convey  lands,  the  court  below  sustained  a  demurrer  and  dis- 
missed the  bill.  On  appeal,  the  Supreme  Court  reversed  the  decree, 
reinstated  the  bill,  and  ordered  that  a  decree  be  entered  for  the  plaindff, 
on  the  demurrer.  A  decree  having  been  entered  for  the  plaindff  by  the 
court  below  as  directed,  a  peddon  and  bill  of  review,  subsequently  filed 
by  the  defendant,  that  was  merely  the  equivalent  of  an  applicadon  to 
review  the  decision  of  the  Supreme  Court,  was  properly  dismissed: 
See  Felty  v.  Calhoon,  139  Pa.  378,    Felty  v.  Calhoon,  27. 

BOARD  OF  REVISION  OF  TAXES.  Power  to  add  property  to  taxa- 
ble list.    See  Taxation,  1-8. 

BOROUGHS,  sewer  assessment  in  McKeesport  Borough.  See  Sbwbr 
Assessments,  1-6. 

1.  In  the  incorporation  of  a  borough,  under  the  act  of  April  3, 1851. 
P.  L.  320,  tracts  of  44,  28  and  26  acres  on  which  are  located  plants  of 
manufacturing  corporadons,  situated  between  the  residence  pordon  of 
the  village  and  a  river,  and  entirely  cut  off  by  the  former  from  the 
township  to  which  they  belonged,  are  properly  included  within  the  cor- 
porate limits.    Dtiquesne  Borough,  58. 

2.  Under  the  act  of  April  1,  1863,  P.  L.  200,  authorizing  the  exclu- 
sion from  the  limits  of  a  pi*opo8ed  borough  of  lands,  used  solely  for 
farming  **  and  not  properly  belonging  to  the  town  or  village,^*  it  must 
appear,  in  order  that  land  so  used  may  be  excluded,  that  it  does  not 
properly  belong  to  and  constitute  a  part  of  the  village  or  town.    lb, 

3.  When  a  navigable  river  is  one  of  the  boundaries  of  a  proposed 
borough,  a  description  of  the  line  along  die  river  as  extending  **  thence 
by  low  water  line,  and  down  said  river  ....  feet,"  is  a  sufficient  com- 
pliance with  §  2,  act  of  April  1,  1834,  P.  L.  163,  requiring  that  the  pe- 
tition exhibit  '*  the  courses  and  distances  in  words  at  length."    /6. 

BUILDING  CONTRACT,  stipuladons  as  to  mechanics'  liens.    See  Me- 
chanics' Liens,  4. 
BUILDING  RESTRICTIONS,  covenants  as  to,  in  deeds.    See  Equitt,  2. 

CERTIORARI.  An  appeal  from  an  order  of  common  pleas  making  ab- 
solute a  rule  for  an  appeal  nunc  pro  tunc  from  a  magistrate,  can  only 
be  considered  by  the  Supreme  Court  upon  oerdorari.  Com.  v.  Reiser, 
342. 

CHARGE  OF  COURT,  assigning  dismembered  pordon  of  ohaige  as 
error.    See  Neoliqence,  22. 
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1.  Where  a  trial  judge  correctly  states  in  his  charge  a  proposition  of 
law,  it  is  not  improper  for  him  to  read  authorities  in  support  of  his 
views.    Henry  v.  Klopfer,  178. 

2.  It  is  not  improper  for  a  tiial  judge  in  charging  the  jury  to  com- 
ment upon  the  law  as  stated  in  the  charge  as  a  rule  of  common  sense. 

CHARITABLE  USE.    Court  will  not  permit  failure  for  want  of  a  trus- 
tee.   See  Trusts  and  Trustees,  4, 5. 
CHARITY,  void  bequest  to.    See  Wills,  18. 

CHURCH,  exemption  of  building  from  taxation.    See  Taxation,  1-3. 
COAL,  lease  of.    See  Mines  and  Mining. 
COLLATERAL  INHERITANCE  TAX. 

1.  After  forty-two  years,  collateral  inheritance  tax  will  be  presumed 
to  have  been  paid,  not  only  on  the  ground  of  lapse  of  time,  but  also 
from  the  presumption  that  the  executor  did  his  duty  under  his  oath  of 
office.    StewaH's  Est.,  383. 

2.  Under  the  collateral  inheritance  tax  act  of  May  6,  1887,  the  lia- 
bility to  the  tax  is  to  be  ascertain^,  not  by  the  amount  of  the  legacy, 
but  by  the  clear  value  of  the  estate  passing  to  persons  or  bodies  corpo- 
rate not  exempt  from  taxation.    HowelPs  Est,,  164. 

3.  Testator  bequeathed  seven  legacies  of  $200  each  to  seven  chan- 
ties. Held,  that  as  the  legacies  amounted  in  the  aggi*egate  to  an  estate 
exceeding  $250,  each  of  the  legacies  was  chargeable  with  the  collateral 
inheritance  tax.    lb, 

COMMERCIAL  AGENT,  acknowledgment  of  deed  before.    See  Deed,  1 . 
COMMISSION,  of  city  solicitor  for  collecting  municipal  claims.    See 

Municipal  Liens. 
COMMON  CARRIER. 

1.  It  is  a  complete  defence  to  an  action  against  a  common  carrier  for 
loss  of  baggage  to  show  that  the  baggage  was  destroyed  by  a  flood  of 
such  unprec^ented  character  as  could  neither  have  been  anticipated  nor 
provided  against,  and  which  amounted  to  an  act  of  God.  Long  v.  Pertna. 
B.  B.,  343. 

2.  The  destruction  of  the  Day  Express  on  May  31, 1889,  at  Conemaugh 
by  the  Johnstown  flood  was  an  act  of  Grod.    lb, 

3.  Where  an  accident  by  which  baggage  is  lost,  in  the  hands  of  a  com- 
mon carrier,  is  not  due  to  the  failure  of  any  of  the  appliances  of  trans- 
portation, but  to  flood,  amounting  to  an  act  of  God,  there  is  no 
presumption  of  negligence  which  will  shift  the  burden  of  proof  upon 
the  carrier  to  show  that  he  was  not  negligent.    Ht, 

4.  In  such  a  case  where  there  is  no  evidence  of  want  of  care  on  the 
part  of  the  employees  of  the  common  carrier,  it  is  proper  for  the  court 
to  give  binding  instructions  for  the  defendant.    lb. 

CONDITIONAL  PAYMENT.    See  Sale,  4. 

CONFIDENTIAL  RELATIONS,  duties  of  parties.    See  Principal  and 

AaBNT,  2-4. 
CONSIDERATION,  in  contract  of   suretyship.     See    Principal  and 

Surett,  2. 
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CONSTITUTIONAL  LAW.    See  Sewer  Assessments,  5. 

Operation  of  street  railways  not  such  an  additional  burden  as  wUl  en- 
title owner  of  land  to  compensation.    See  Stkuet  Railways,  4. 

1.  The  act  of  May  16,  1891,  P.  L.  71,  providing  for  assessments  on 
property  owners  for  street  improvements  made  under  the  void  acts  of 
June  14,  1887,  P.  L.  386,  and  May  16, 1889,  P.  L.  228,  is  constitutional. 
The  property  owners  having  received  the  benefits  of  the  improvements, 
the  legislature  had  the  clear  right  to  provide  for  the  assessments,  thus 
legalizing  what  it  might  previously  have  ordered.  Donly  v.  Pittsburgh, 
348;  Whitney  v.  Pittsburgh,  351;  Bingaman  v.  PiUsburgh,  358;  Qray 
V.  Pittsburgh,  354 ;  Rubright  v.  PiUsburgh,  355. 

■  2.  The  pui-poses  of  the  act  of  May  16,  1891,  entitled  **  An  act  au- 
thorizing the  ascertainment,  levy,  assessment  and  collection  of  the  costs, 
damages  and  expenses  of  municipal  improvements,  including  the  grad- 
ing, paving,  macadamizing  or  otherwise  improving  of  any  street,  lane  or 
alley  or  parts  thereof  completed  or  now  in  process  of  completion  and 
also  the  costs,  damages  and  expenses  of  the  construction  of  any  sewer 
completed  or  now  in  process  of  completion  and  authorizing  the  comple- 
tion of  any  such  impL'ovement,'^  are  sufficiently  stated  in  its  title,  and 
the  act  does  not  violate  article  III. ,  sec.  3  of  the  constitution  of  1874.  lb. 
CONTRACT.  See  Gambling  Contracjt  ;  Principal  and  Agent  ;  Sale  ; 
Statute  op  Frauds. 

As  to  lease  of  buildings.    See  Landlord  and  Tenant,  10. 

Stipulations  as  to  liens.    See  Mechanics^  Liens,  4. 

Power  of  municipal  officer  to  vary  terms  of.  See  Municipali- 
ties, 5,  7. 

Of  suretyship.    See  Principal  and  Surety. 

1.  Defendant  wrote  to  plaintiff  stating  that  he  would  like  to  have  him 
prepare  some  advertising  leaflets.  Plaintiff  prepared  a  leaflet  and  sent 
it  to  defendant  with  the  price  marked  upon  it  **  one  hundred  dollars,  if 
satisfactoiy.**  It  was  not  satisfactory  and  was  returaed  to  plaintiff,  who 
then  sent  the  second  leaflet  of  the  series  with  a  letter  in  which  he  said : 
•*  I  put  down  in  my  book  $200  against  you,  but  I'll  wipe  it  all  out  if  I 
can't  suit  you."  Defendant  then  replied,  •*  the  primers  are  good,  but  I 
do  not  care  to  pay  the  price  you  name,  your  firat  offer  is  $100  for  the 
series ;  your  favor  of  the  27th  names  $200 ;  I  am  afraid  by  the  time  the 
series  are  finished  the  price  would  be  up  in  the  thousands."  Held,  that 
the  evidence  did  not  disclose  a  conti*act,  or  the  consent  of  two  minds  to 
a  propositi6n.    Powers  v.  Curtis,  340. 

2.  In  an  action  for  breach  gf  contract  for  a  supply  of  raw  material 
for  a  factory  for  a  year,  when  it  appears  that  the  vendor  after  partially 
completing  the  conti-act  announced  that  he  would  deliver  no  more  goods, 
the  measure  of  damages  is  the  difference  between  the  price  agreed  upon 
in  the  contract  and  the  market  price  at  the  date  of  the  breach.  AmM 
▼.  Blabon,  372. 

3.  A  stipulation  in  a  contract  for  the  payment  by  the  contractors  of 
$50  for  each  day  that  they  should  be  in  default  will  be  considered  on 
breach  of  the  conU*act  as  liquidated  damages,  whenever  the  damages 
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are  uncertain  and  incapable  of  being  ascertained  by  any  satisfactory 
rule.    Malane  v.  Philadelphia,  416. 

4.  In  an  action  on  a  contract  to  recover  the  price  of  paving  a  street, 
it  appeared  that  it  was  the  duty  of  the  defendants  under  a  city  contract 
to  repair  a  poilion  of  a  street  after  laying  a  water  main.  The  defend- 
ants employed  the  plaintiffs  to  do  the  work.  All  that  the  plaintiffs  had 
to  guide  them  as  to  the  extent  of  the  paving  required  was  the  following 
sentence  in  a  letter  addressed  to  them  by  defendants :  *'  We  laid  a  forty- 
inch  water  pipe  at  that  point.  I  suppose  the  ditch  is  six  feet  wide,  the 
full  width  of  Broad  street."  There  was  evidence  that  the  bank  on  each 
side  of  the  ditch  had  caved  in.  Held,  the  amount  of  the  paving  done 
was  properly  left  to  the  jury.     Vulcanile  Paving  Co.  v.  Ruch,  251. 

5.  The  defendant,  the  driver  of  an  ice  wagon,  entei'ed  security  with 
the  ice  company  •*  for  the  prompt  return  of  all  moneys  collected,  prompt 
settlement  of  all  shortages  on  ice  intrusted  to  his  care,  and  of  all  losses 
or  damages  sustained  by  said  company  by  reason  of  his  neglect."  In 
the  event  of  a  dispute  as  to  the  amount  of  such  moneys  due,  tlie  settle- 
ment was  to  be  made  by  the  bookkeeper  of  the  company.  The  defend- 
ant refused  to  account  for  overdue  ice  bills  which  he  had  been  unable  to 
collect  from  customers.  The  bookkeeper  settled  the  account  and  charged 
llie  defendant  with  these  bills.  Held,  that  as  the  dispute  was  in  regard 
to  the  construction  of  the  contract  itself,  the  settlement  of  such  dispute 
was  not  committed  to  the  bookkeeper.  Under  the  contract  the  defend- 
ant was  not  liable  to  the  ice  company  for  the  amount  of  the  unpaid  bills. 
Knickerbocker  Ice  Co.  v.  Smith,  248. 

6.  A  contract  with  a  partnership  providing  that  if  the  firm  shall 
'*  transfer,  sell  or  assign  their  business  "  before  the  termination  of  the 
agreement,  they  shall  pay  a  certain  sum  as  liquidated  damages,  is  not 
violated  by  the  surviving  paitners  purchasing  the  interest  of  a  partner 
who  has  died  before  the  expiration  of  the  time  fixed  by  the  agreement. 
Murdock  v.  Martin,  203. 

It  seems  tliat  such  a  conti*act  is  discharged  by  the  death  of  one  of  the 
partners  before  the  expiration  of  the  teiiu.    Id. 

7.  By  a  contract  in  writing  the  defendants  James  and  Charles  Mc- 
Gnire  agreed  to  assign  all  lumber  which  they  manufactured,  or  that  they 

.  purchased  in  the  south,  to  the  plaintiffs,  who  were  constituted  the  sole 
agents  for  that  purpose.  The  defendants  agreed  to  ship,  and  the  plain- 
tiffs agreed  to  sell,  at  least  50,000  feet  per  week,  and  this  agreement  was 

to  continue  as  long  as  the  defendants  trading  as  the Lumber  Ck>m- 

pany  or  under  any  other  name  should  make,  work,  or  manufacture  lum- 
ber in  the  Southern  states.  In  the  first  part  of  tlie  agi*eement  the 
defendants  were  described  as  trading  as  the  Tar  River  Lumber  Co.  In 
the  other  paits  before  the  words  **  Lumber  Company  "  there  was  a  blank. 
In  an  action  for  a  breach  of  this  contract,  it  was  proper  to  admit  evi- 
dence that  the  defendants  organized  the  Southern  Lumber  Company, 
and  under  its  name  manufactured  lumber  and  shipped  it  to  other  parlies 
fi-om  the  South.     Hagy  v.  McOuire,  187. 


Digitized  by  LjOOQ IC 


652  INDEX. 

CONTRACT. 

8.  An  oil  lease  of  a  portion  of  the  lessor^s  farm  contained  the  follow- 
ing claase :  '*  It  is  further  agreed  that,  after  the  first  well  is  completed, 
provided  it  is  a  paying  well,  said  second  party  (Childs),  shall  have  the 
privilege  of  buying  or  leasing  the  unleased  remainder  of  said  Schuler^s 
farm,  provided  he  and  said  Schuler  can  agree  upon  terms  within  six 
months." 

Held,  that  the  clause  did  not  confer  an  option  in  the  ordinary  sense 
of  the  word,  as  it  provided  no  terms  upon  which  a  purchase  or  leasing 
could  be  made.     ChUds  v.  Oillespie,  173. 

9.  The  above  lease  was  executed  on  December  26, 1889.  On  April  5, 
1890,  Schuler  wrote  to  Childs :  '*  I  am  offered  $175  an  acre  and  one 
sixth  royalty.  As  I  agreed  to  give  you  first  chance  I  want  an  answer 
by  the  9th,  or  I  will  go  ahead  and  lease.*^  The  letter  did  not  reach 
ChUds  until  the  10th.  On  April  7,  Schuler  telegraphed  to  Childs: 
*'  Offered  $7,000  and  one  sixth,  remainder  of  farm.  Answer  immedi- 
ately," meaning  that  he  had  been  offered  $7,000  and  a  royalty  of  one 
sixth  for  the  remainder  of  the  farm,  and  that  Childs  could  have  it  at 
that  price  if  he  answered  immediately.  The  telegram  was  received  by 
Childs  on  the  forenoon  of  the  same  day.  On  April  8,  Schuler  sold  to 
other  parties.  On  April  9,  Childs  learned  of  the  sale  and  sent  a  letter 
accepting  the  offer  in  the  telegram.  Subsequently  he  tendered  the  pur- 
chase money  to  Schuler.    Held,  that  the  acceptance  was  too  late.    lb, 

CONVERSION.    See  Wills,  10, 
CORPORATIONS.    See  Banks  and  Banking. 

1.  In  an  action  to  recover  assessments  on  stock,  against  a  shareholder 
who  was  a  director  of  the  corporation  plaintiff  during  a  portion  of  the 
period  in  which  the  assessments  were  called,  the  defendant  cannot  re- 
lieve himself  from  liability  by  averring  want  of  notice  of  the  assess- 
ments, unless  he  states  in  his  affidavit  of  defence  how  many  and  what 
assessments  were  called  when  he  was  not  a  member  of  the  board.  As 
to  such  assessments  as  were  called  while  he  was  director  he  must  be 
presumed  to  have  knowledge.    SpeUier  Electric  Time  Co,  v.  Oeiger,  399. 

2.  Where  a  defendant  resists  payment  of  assessments  on  stock  on  the 
ground  diat  notice  of  the  assessments  has  not  been  published  in  accord- 
ance with  the  statutes  of  the  state  in  which  the  plaintiff  was  incorpo- 
rated, he  must  annex  to  his  affidavit  of  defence  copies  of  the  statutes 
relied  upon.  Otherwise  the  court  cannot  decide  whether  the  provisions 
for  notice  are  directory  or  mandatory.    lb, 

COSTS,  in  equity  proceedings  against  bank  directors.    See  Banks  and 
Banking,  10. 

An  attorney's  commissions  in  a  judgment  note  are  not  costs,  but  a 
part  of  the  plaintiffs  claim.    MiUer  v.  Miller,  548. 
COVENANTS,  as  to  buUdings  in  deed.    See  Equity,  2. 

In  ground  rent  deeds  running  with  the  land.    See  Ground  Rents*  2. 
COUNSEL,  advibe  of ,  as  to  insolvent.    See  Trusts  and  Trustbss,  IT- 
COUNSEL  FEES,  suit  for  against  executor.    See  Afftdatit  of  Pb- 

FENCB,  5« 


Digitized  by  LjOOQ IC 


INDEX.  653 

DAMAGES.    See  Neougence. 

Measure  of,  for  breach  of  contract.    See  Contract,  2. 

Circumstances  considered  in  estimating  damages  in  condemnation 
proceedings.    See  Eminent  Domain,  1-10. 

In  condemning  land  for  pipe  line.    See  Eminent  Domain,  1-10. 

Duty  of  person  injured  to  employ  physician.    See  Negugbnce,  19. 

Measure  of  to  husband  for  injury  to  wife.    See  Negligence,  23. 

Measure  of,  for  breach  of  contract  of  sale.    See  Sale,  6. 

Duty  of  court  to  lay  down  a  rule  for,  in  trespass.    See  Trespass,  1-3. 

Where  a  person  who  has  been  in  the  habit  of  purchasing  goods  from 
another  appropriates  goods  which  he  does  not  account  for,  and  by  his 
own  wrongdoing  prevents  the  owner  from  accurately  estimating  the 
value  of  the  goods  taken,  the  highest  value  in  kind  may  be  charged 
against  him,  and  the  burden  is  upon  him  to  show  what  it  was  that  he 
actually  took.  McCown  v.  Quigley,  307. 
DECEDENT'S  ESTATES,  presumption  as  to  money  in  bank  in  wife's 
name.    See  Husband  and  Wife,  3. 

1.  Testator  directed  that  the  sum  of  $7,000  per  annum  should  be  paid 
to  his  widow  during  life.  Certain  gifts  to  charities  failed  on  account 
of  the  improper  execution  of  the  will,  and  a  partial  intestacy  resulted. 
The  widow  entered  into  an  agreement  with  the  executors  by  which  in 
consideration  of  the  transfer  to  her  of  certain  f umitura  she  released  her 
right  to  any  part  of  the  estate  except  that  to  which  she  was  entitled  un- 
der the  will.  It  was  further  provided  that  if  the  income  of  the  residue 
of  the  estate  should  be  insufficient  to  pay  the  annuity  to  the  widow,  the 
annuity  should  abate  accordingly,  but  that  the  sums  so  abated  "  should 
be  refunded  to  said  accountant  when  the  net  annual  income  beyond  the 
required  payments  is  adequate  for  that  purpose."  It  was  provided  by 
a  later  agreement  that  interest  on  the  appraised  value  of  the  furniture 
should  be  charged  against  the  widow,  if  the  income  proved  insufficient 
to  pay  all  annuities.  Held,  that  after  the  death  of  the  widow,  the  rep- 
resentatives were  entitled  to  recover  the  retained  annuity,  the  income 
being  sufficient  to  pay  it.    Cooper's  Est,,  322. 

2.  Where  reclamation  is  ordered  of  moneys  which  have  been  piud 
under  a  mutual  mistake  of  the  parties,  interest  is  due  only  from  the  date 
at  which  the  demand  for  restitution  was  made.     Orirn*8  Est,,  190. 

3.  Where  the  next  of  kin  are  paid  under  an  award  an  amount  of  void 
accumulations  in  excess  of  their  share,  and  the  widow  is  thereby  de- 
prived of  her  sbai*e,  the  court  will  subsequently  award  to  her  out  of  the 
shares  of  the  next  of  kin  in  the  principal,  a  sum  sufficient  to  make  good 
her  share  of  the  void  accumulations,  but  will  not  allow  her  interest  on 
the  same.    lb. 

DEDICATION,  of  streets.    See  Streets,  8. 
DEED. 

1.  An  acknowledgment  of  a  deed  by  a  married  woman  before  a  United 
States  commercial  agent  in  Canada  is  sufficient  to  pass  her  title  to  land 
in  Pennsylvania.    Moore  v.  Miller,  378. 

2.  Evidence  to  reform  a  deed  on  the  ground  of  mistake  must  be  dear, 
precise  and  indubitable.    It  must  be  not  only  credible,  but  of  such 
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DEED, 
weight  and  directness  as  to  make  out  the  facts  alleged  beyond  a  i 
Able  doubt.    Boyertown  Natl  Bank  v.  Hartman^  558. 

8.  A  wife^s  name  was  mentioned  in  the  recitals  of  a  deed  as  a  party 
to  the  instrument,  but  in  the  granting  clause  and  in  the  habendum  and 
covenants  her  name  was  omitted,  and  the  husband^s  name  alone  ap- 
peared. It  was  claimed  that  her  name  was  omitted  by  mistake  and 
that  it  was  intended  to  convey  the  land  to  the  husband  and  wife  jointly. 
One  witness  testified  that  directions  were  given  to  the  scrivener  to  draw 
the  deed  to  both,  the  husband  and  wife  coiToborated  this,  but  a  mort- 
gage of  the  same  date  was  offered  in  evidence  in  which  the  husband 
was  reijited  as  sole  owner.  Eeld^  that  the  evidence  was  insufiBcient  to 
sustain  a  verdict  for  defendants  in  proceedings  by  a  sherifTs  vendee  to 
recover  possession  of  the  land  which  had  been  sold  as  the  property  of 
the  husband,  and  that  the  court  below  would  have  been  justified  in  giv- 
ing binding  instructions  for  plaintiff.     76. 

DELIVERY,  evidence  of  delivery  of  chattel.    See  Sale,  7,  8. 

DEVISAVIT  VEL  NON.    See  Wills,  1. 

DEVISE.    See  Wills. 

DISCRETION,  of  court  as  to  costs.    See  Bani^  and  Banking,  10. 

Of  trustees  as  to  terminating  the  trust  estate.  See  Trusts  and  Tbds- 
TEES,  6. 

DISTRESS.    See  Landlord  and  Tenant,  1-4. 

EJECTMENT,  no  appeal  in  amicable  action  of  ejectment  under  a  warrant 
in  a  lease.    See  Appeals,  2. 

1.  In  an  action  of  ejectment  where  the  defendant  claims  title  under  a 
deed  in  which  the  gi*antors  are  described  as  man  and  wife,  it  is  proper 
to  admit  evidence  that  the  grantors  were  married,  although  it  appears 
that  the  woman  was  married  eighteen  years  before  to  another  man,  and 
there  is  no  evidence  either  of  the  death  or  divorce  of  the  first  husband. 
Moore  v.  Miller,  878. 

2.  One  verdict  and  judgment  in  an  equitable  ejectment  is  not  only 
conclusive  as  to  the  title  of  the  land,  but  such  judgment  has  all  the  conclu- 
siveness of  a  decree  in  chancery  as  to  evety  other  matter  litigated.  Qer^ 
man  American  Title  <fc  Trust  Co,  v.  Shallcross,  486. 

3.  Where  the  record  in  an  equitable  ejectment  is  so  general  that  it 
does  not  show  what  particular  matters  were  litigated,  it  is  competent  to 
show  by  extrinsic  evidence  what  those  matters  were,    lb, 

4.  On  a  bill  in  equity  to  compel  the  satisfaction  of  a  mortgage  and 
judgment,  and  the  extinguishment  of  a  ground  rent,  it  is  competent  for 
tlie  complainant  to  show  by  extiinsic  evidence  that  in  an  equitable  eject- 
ment between  the  same  parties,  the  conditional  verdict  for  the  plaintiff 
was  based  upon  credits  given  by  the  jury  to  the  defendants  for  the 
amount  of  the  mortgage,  judgment  and  ground  rent  which  were  held  by 
the  defendants  against  the  land.     lb. 

5.  A  court  of  law  has  no  junsdicdon  in  an  equitable  ejectment  to  com- 
pel the  defendant  to  satisfy  a  mortage  for  which  he  has  received  credit 
in  the  conditional  verdict.  The  only  remedy  is  by  a  bill  in  equity  tc 
compel  the  satisfaction  of  the  mortgage.    lb. 
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EMINENT  DOMAIN.    See  Railroads. 

Operatiou  of  street  railway  not  an  additional  servitude.  See  Street 
Railways,  4. 

1.  Corporations  appropriating  land  under  the  right  of  eminent  domain, 
for  an  easement  of  way  for  a  pipe  line  for  the  transportation  of  natural 
ga»,  may  insist  on  the  right  of  subjacent  support  from  underlying  coal 
strata,  with  all  its  incidents ;  and  it  matters  not  whether  the  surface  aud 
the  underlying  coal  are  owned  by  the  same  or  by  different  persons. 
Davis  V.  Oas  Co.,  130. 

2.  This  right,  in  its  effect  upon  the  tract  over  which  it  is  exercised,  is 
an  element  for  consideration,  in  praper  cases,  in  the  ascertainment  of 
compensation  to  the  coal  owner ;  not,  however,  by  estimating  the  value 
of  the  coal  supposed  to  be  necessaiy  to  remain  to  afford  that  suppoit, 
but  by  considering  the  extent  to  which  the  value  of  the  ti*act  as  a  whole 
is  affected,    lb. 

3.  The  character  of  the  soil  in  which  the  line  is  laid,  the  depth  of  the 
line  from  the  suiiace,  its  proximity  to  the  underlying  coal,  the  danger 
of  surface  subsidence  when  the  coal  is  removed,  the  probable  breaking 
of  the  line  and  the  danger  of  gas  escaping  into  the  mine,  may  also  be 
taken  into  consideration,  in  proper  cases,  as  affecting  the  general  mai'ket 
value  of  the  ti-act.    lb. 

4.  Though  a  release  by  the  corporation  of  its  right  to  damages  for  in- 
jury to  its  lines  by  the  removal  of  the  underlying  coal  may  operate  as 
an  estoppel  against  a  claim  by  the  corpoiution  for  such  damages,  yet 
such  release  will  be  ineffective  as  against  the  coal  owner's  right  to  com- 
pensation for  the  risk  of  injuries  to  the  mine  in  the  operation  of  the  pipe 
line :  Per  Mr.  Justice  Sterkett.    lb. 

5.  In  an  action  to  recover  damages  for  injury  to  land  by  the  laying  of 
a  pipe  line,  evidence  as  to  the  amount  of  land  disturbed,  the  permanent 
occupancy  of  a  pait  of  it  as  a  path  to  walk  over  for  purposes  of  inspection 
or  repair,  and  the  injuiy  to  the  crops,  are  legitimate  subjects  of  testi- 
mony, the  effect  of  which  are  entirely  for  the  jury.  Wallace  v.  Jefferson 
Gas  Co.,  205. 

6.  The  opinion  of  a  witness  as  to  the  probability  of  a  pipe  line  break- 
ing when  the  coal  beneath  it  is  removed,  based  merely  upon  theory,  and 
not  upon  any  known  instance  m  which  a  pipe  line  had  ever  subsided  or 
a  pipe  bix)ken  for  want  of  support,  is  merely  speculative  and  should  be 
excluded,    lb. 

7.  In  an  action  to  recover  damages  for  injury  to  coal  lands,  it  appeared 
that  a  gas  pipe  sixteen  inches  in  diameter  was  laid  on  plaintiff's  land 
at  a  depth  of  three  feet  below  the  surface.  The  underlying  coal  was  at 
a  varying  distance  below  tlie  surface,  ranging  between  87i  and  217  feet, 
the  average  depth  being  about  143  feet.  A  number  of  witnesses  testified 
that  it  was  necessary  to  leave  a  wide  strip  of  coal  permanently  under- 
neath the  pipe ;  that  if  such  a  strip  was  not  left,  there  was  danger  of 
the  pipe  breaking,  and  the  gas  being  liberated  into  the  mine  below. 
None  of  this  testimony  was  based  upon  any  instances  known  to  the  wit- 
nesses where  such  breaks  had  occurred.  Held,  that  the  testimony  should 
be  excluded,     lb. 
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EMINENT  DOMAIN. 

8.  Evidence  of  the  depreciation  of  the  market  value  of  land  founded 
upon  the  supposed  increased  expense  of  mining  coal  caused  by  the  oon- 
stiniction  of  a  pipe  line  is  inadmissible  as  too  remote  and  speculative : 
Searle  v.  Railroad  Co.,  33  Pa.  67.    lb. 

9.  A  witness  will  not  be  allowed  to  testify  as  to  the  quamtity  of  coal 
which  would  be  required  to  be  left  to  support  a  pipe  line,  or  as  to  the 
effect  of  the  pipe  line  upon  the  value  of  the  property,  where  he  has  not 
shown  any  knowledge,  experience,  or  other  information  that  would 
enable  him  to  answer  the  questions.    lb. 

10.  Where  a  pipe-line  company  releases  to  the  landowner  the  right 
of  support  for  its  pipe,  the  element  of  possible  damage  from  subsidence 
of  the  surface  will  not  be  considered.  Penn  Ck>al  Co.  v.  Versailles  Gas 
Co.,  131  Pa.  622.    lb. 

EQUITABLE  EJECTMENT.    See  Ejectment,  2-5. 
EQUITY.    See  Pleading  (Equitt.) 

Bill  to  compel  satisfaction  of  mortgage.    See  Ejectment,  2-5. 
Bill  to  enforce  reconveyance  of  trust  property.    See  Trusts  and 
Trusters,  13-16. 

Couit  will  not  permit  failure  of  a  charitable  use  for  want  of  a  trus- 
tee.   See  Trusts  and  Trustees,  4, 6. 

1.  A  court  of  equity  will  not  aid  a  party  sui  juris  to  recover  money 
lost  in  stock  gambling.     Stewart  v.  Pamell,  623. 

2.  A  mandatory  injunction  will  not  be  issued  where  complainants' 
rights  are  not  clear.     OcUzmer  v.  St.  Vincent  School  Sac.,  313. 

3.  Defendants  owned  land  subject  to  a  covenant  that  **  no  manufac- 
tory, workshop,  steam-engine  house,  smith  shop,  ....  or  other  build- 
ing for  offensive  purposes  or  oocupation,  or  building  of  any  kind  to  be 
used  for  any  purpose  other  than  as  and  for  a  genteel  cottage  or  dwelling 
house,  stable  or  coach  house,  shall  ever  be  built "  on  the  land.  The  les- 
sees of  defendant,  a  boat  club,  built  on  the  land  a  boat  house,  clubhouse 
and  a  small  building  used  as  a  carpenter  shop  for  repairing  boats.  These 
buildhigs  were  completed  in  September,  1887.  Notice  to  remove  the 
buildings  was  not  given  by  the  complainant  until  January,  1889.  Beld, 
that  the  complainants  were  not  entiUed  to  a  mandatory  injunction.    lb. 

ESTOPPEL.    Conduct  of  lessor  under  oil  lease.    See  Lease. 

Of   organizers  vof  limited  partnei'ship  association.     See   Limited 
Partnership  Associations. 
Of  licensee  of  patent  to  allege  its  invalidity.    See  Patents,  1. 
As  between  principal  and  agent  as  to  accounts.    See  Principal  and 
Agent,  1. 
ERROR.    See  Practice  (Supreme  Court)  ;  Appeals. 
EVIDENCE,  of  breach  of  contiact.    See  Contract. 

Burden  of  proof  on  person  wrongfully  taking  goods  to  show  what  be 
took.    See  Damages. 
Of  mistake  in  writing  deed.    See  Deeds,  2,  3. 
Extrinsic  evidence  as  to  matters  litigated  in  equitable  ejectment.    See 
Ejectment,  3,  4. 
Of  marriage  in  action  of  ejectment.    See  Ejectment,  1. 
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EVIDENCE. 

Competency  of  witnesses  as  to  damages  to  coal  land.  See  Eminent 
Domain,  7-9. 

As  to  injuries  to  land  in  condemnation  proceedings.  See  Eminent 
Domain,  1-10. 

As  to  illegitimacy.    See  Illegitimates. 

Payment  of  rent  as  evidence  of  renewal  of  lease.  See  Landlord 
AND  Tenant,  9. 

To  rebut  malice.    See  Malicious  Prosecution,  1-4. 

Fog  as  cause  of  accident.    See  Negligence,  4. 

Scintilla  of.    See  Negligence,  5. 

Of  contributory  negligence.    See  Negligence,  8,  9,  11, 16,  24. 

Form  of  assignment  of  error  to  a  ruling  on.  See  Practice  (Su- 
preme Court),  1. 

Of  delivery  of  chattel.    See  Sale,  7,  8. 

As  to  necessity  of  paving  in  street.    See  Streets,  10. 

In  action  for  wrongful  use  of  an  alley.    See  Trespass,  3. 

Of  parol  trust.    See  Trusts  and  Trustees.  16. 

Burden  of  proof  on  trustee  to  sustain  purchase  of  trust  property  by 
himself.    See  Trusts  and  Trustees,  16. 

As  to  publication  of  will.    See  Wills,  3. 

1.  The  admission  in  evidence  of  a  memorandum  book  used  by  wit- 
ness to  refresh  his  memory  is  not  sufficient  ground  for  reversal,  even 
if  such  admission  was  erroneous,  where  under  the  circumstances  it  could 
have  done  the  defendant  no  harm.     Vulcanite  Paving  Co,  v.  Buch^  261. 

2.  In  an  action  to  recover  the  value  of  certain  empty  beer  barrels,  the 
defendant  offered  in  evidence  the  record  of  a  judgment  for  the  plaintiff 
before  an  aldeiTnan  for  the  price  of  the  beer  sold  in  the  barrels.  It  did 
not  appear  that  any  claim  was  made  before  the  alderman  for  the  value 
of  the  barrels,  but  the  evidence  showed  that  the  defendant  was  to  have 
a  reasonable  time  to  return  the  barrels  after  selling  the  beer.  The  judg- 
ment before  the  alderman  was  entered  fifteen  days  after  the  last  beer 
was  sold.  Held,  that  the  record  was  not  conclusive  against  the  plaintiff 
and  that  it  was  properly  excluded.    Milligan  v.  Browarsky,  155. 

3.  Of  the  two  assignors  of  a  mortgage,  one  testified  that  the  assign- 
ment of  it  to  a  garnishee  in  execution  attachment  was  made  without  full 
consideration  and  in  fraud  of  the  creditors  of  the  witness.  The  other 
assignor  and  the  assignee  both  testified  in  full  contradiction  thereof.  In 
such  case,  it  was  not  eiTor  to  refuse  to  submit  the  question  of  fraud  to 
the  jury.     SHles  v.  Dickson,  117. 

4.  "When,  upon  the  cross-examination  of  a  witness,  the  opposite  party 
has  introduced  a  subject  germane  to  the  issue  on  trial,  and  has  elicited 
some  facts  respecting  it,  the  party  calling  the  witness  may,  upon  redirect 
examination,  follow  it  up  by  inquiring  for  fuiliier  facts  explanatorj'  of 
those  so  elicited,  even  though  it  might  not  have  been  competent  to  pnwe 
them  upon  the  examination  in  chief.    McElheny  v.  PiUsb.  etc.  By,  Co.,  1 . 

EXECUTION,  on  real  estate  after  expiration  of  lien.     See  Practice 

(C.  P.),  4. 
EXEMPTION,  of  church  building  from  taxation.    See  Taxation,  1-8. 
Vol.  cli — 42 
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FARM  LANDS,  exclusion  of,  from  boroughs.    See  Boroughs,  1-3. 
FIRE  INSURANCE. 

1.  A  single  brief  violation  of  the  terms  of  a  policy  of  fire  insurance, 
for  the  necessary  work  incidental  to  the  preservation  of  the  property  in- 
sured, will  not  be  considered  a  breach  of  a  condition  which  prescribes 
the  use  of  the  premises.    Krug  v.  Qerman  Fire  Ins.  Co.^  272. 

2.  A  policy  of  fire  insurance  on  a  canning  house  and  on  machinery  and 
canned  goods  contained  therein,  provided  that  the  premises  should  not 
be  occupied  for  any  purpose  other  than  storage.  Five  days  after  the 
canning  season  had  ended  and  the  policy  had  been  renewed,  a  fire  was 
built  in  the  furnace  under  the  engine  on  the  premises,  to  blow  out  the 
water  from  the  boiler  and  pipes.  On  the  same  evening  the  premises 
were  destroyed  by  fire :  Held,  that  the  policy  was  not  rendered  void  by 
building  the  fire.    lb, 

FOG,  as  alleged  cause  of  accident.    See  Negliobnce,  4. 
FRAUD,  conflicting  evidence  of,  question  for  jury.    See  Eyidencb,  3. 
In  procuring  policy  in  mutual  insurance  company.     See  Insub- 
ANCE,  1,  2. 
In  procuring  promissory  note.    See  pRiNdPAX  and  Agent,  2-4. 
Judgment  in  favor  of  wife  against  husband.    See  Shebiff^s  Inter- 
pleader. 
FRIGHT,  causing  nervous  shock  as  ground  for  damages.    See  Negli- 
gence, 1,  2. 
FUMES,  injuries  by.    See  Negligence,  24. 

GAMBLING  CONTRACT. 

1.  A  purchase  and  sale  of  stocks,  although  upon  speculation,  is  not  a 
gambling  transaction,  if  the  stocks  are  delivered.  Stewart  v.  Pamell, 
628. 

2.  A  court  of  equity  will  not  lend  its  aid  to  a  parly  sui  juris  to  recover 
the  money  he  has  invested  and  lost  in  stock  gambling :  Rnchizky  v. 
De  Haven,  97  Pa.  202,  distinguished.     lb. 

GAS  LEASE.    See  Lease. 
GROUND  RENT. 

1.  Where  a  redeemable  ground  rent  owned  by  a  person  non  compos 
mentis  is  paid  ofi^,  the  proceeds  become  personalty,  and  at  his  death 
pass  to  his  next  of  kin  without  distinction  of  blood.    HirsCs  Estate,  319. 

2.  Where  the  owners  of  a  large  lot  of  ground  encumbered  by  a  ground 
rent,  convey  a  portion  of  the  lot  reserving  to  themselves  a  ground  rent, 
and  covenanting  to  save  harmless  the  grantee  against  the  paramount 
ground  rent,  and  giving  him  a  right  of  distress  upon  the  remaining  por- 
tion of  the  lot  if  he  suffers  loss,  the  covenant  so  created  does  not  attach 
to  the  second  ground  rent  but  to  the  land  unsold,  and  when  this  land 
passes  to  other  parties,  it  passes  encumbered  by  the  covenant  pledging 
it  ajs  security  to  the  grantees  of  the  small  lot  against  the  paramount 
ground  rent.    Provident  Co.  v.  Fiss,  232. 

8.  In  an  action  on  a  ground-rent  deed  the  terre  tenant  cannot  set  off 
damages  arising  from  a  breach  of  covenant  occurring  while  the  tide 
was  in  his  predecessors,    lb. 
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GUAKDIAN  AND  WARD.     Power  to  appoint  testamentary  guardian 
over  illegitimates.    See  Trusts  and  Trustees,  8. 

A  grandmother,  guardian  of  a  minor  ha-vdng  a  separate  estate,  if  in 
humble  circumstances  and  in  the  absence  of  evidence  showing  that  she 
took  and  maintained  the  minor  in  loco  parentis,  will  be  allowed  a  peri- 
odical sum  for  the  past  support  of  the  minor.    Lafferty^s  Est.,  283. 

HUSBAND  AND  WIFE.    Competency  of  where  the  question  is  as  to  the 
legitimacy  of  a  child  of  the  wife.    See  iLLEGmMATES. 
Damages  to  husband  for  injury  to  wife.    See  Negugence,  23. 
Claim  by  wife  in  sheriflTs  interpleader.    See  Sheriff's  Interpleader. 

1.  An  agreement  between  husband  and  wife  to  live  separate  and  apart, 
if  based  upon  a  good  consideration  and  reasonable  in  its  terms,  will 
be  as  valid  and  binding  upon  the  wife  as  upon  the  husband.  ScoWs 
Estate,  102. 

2.  A  wife  whd,  by  such  an  agreement  fully  performed  in  good  faith 
during  the  lifetime  of  her  husband,  released  him  *•  from  all  duties,  lia- 
bilities and  obligations  of  every  kind  whatsoever,  which  otherwise  she 
might  or  could  claim  under  or  by  virtue  of  the  marriage  relation,"  is 
barred  from  claiming  any  share  of  his  estate  under  the  intestate  laws. 
Ih, 

3.  Money  deposited  in  a  bank  in  the  name  of  a  wife  is  prima  facie 
thie  money  of  the  wife.  When  claimed  by  her  husband,  on  her  decease, 
the  burden  is  on  him  to  overcome  the  presumption  by  proof  that  it  was 
his  properly,  and  in  this  instance  the  evidence  submitted  was  insufficient 
for  that  purpose.     Qualter^s  Est,,  124. 

4.  If  the  money  in  controversy  really  belonged  to  the  husband,  but 
was  charged  in  his  account  as  administrator  of  his  wife  by  mistake  or 
in  ignorance  of  his  rights,  the  court  might  have  permitted  him  to  with- 
draw it  from  the  accounts.    lb, 

ILLEGITIMATES.     Power  to  appoint  testamentary  guardian.      See 
Trusts  and  Trustees,  8. 

1.  While  the  husband  and  wife  are  incompetent  witnesses  to  prove 
the  fact  of  non-access  while  they  lived  together,  they  are  competent  to 
testify  in  cases  between  third  parties  as  to  the  time  of  their  own  mar- 
riage, the  time  of  a  child's  birth,  and  any  other  independent  facts  affect- 
ing the  question  of  legitimacy.    Jams' s  Estate,  527. 

2.  There  is  no  presumption  that  the  man  who  marries  the  mother  of 
a  bastard  child  is  the  father  of  it.    lb, 

INJUNCTION.    See  Equity. 

INS.VNITY.    See  Wills,  1. 

INSURANCE. 

1.  A  member  of  a  mutual  Insurance  company,  who  has  been  induced 
to  become  a  member  by  the  fraudulent  representations  of  the  officers  of 
the  company,  cannot  set  up  the  f mud  as  a  defence  to  an  action  by  the 
receiver  of  the  company  for  assessments,  where  other  persons  have 
subsequently  joined  the  company  as  innocent  third  parties.  Deiira  v. 
Kesiner,  666. 
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INSURANCE. 

2.  In  such  a  case,  as  the  rights  of  innocent  third  parties  have  inter- 
vened, and  it  is  essential  to  their  protection  that  a  contract,  otliorwise 
vitiated  by  fraud  and  therefore  voidable,  should  be  sustained,  equity 
requires  that  it  be  upheld.    lb, 

INTEREST,  on  moneys  paid  by  mistake.    See  DbC£DBNT*8  Estate,  2. 
On  trust  funds  not  invested.    See  Trusts  and  Trustees,  11, 17. 

INTERPLEADER,  (SHERIFFS.)    See  Sheriff's  Interpleader. 

INTESTACY,  as  to  residue.    See  Will,  16. 

INVESTMENT,  in  stock  of  insolvent  bank.    See  Banks  and  Banking,  4. 
Duties  of  trustees  as  to.    See  Trusts  and  Trustees,  11,  17. 

ISSUE.    See  Wills. 

ISSUE  DEVISAVIT  VEL  NON.    See  Wills,  I. 

ISSUE,  to  determine  validity  of  judgments  attached  by  subsequent  credit- 
ors.   See  Practice,  (C.  P.,)  6-10. 

JOHNSTOWN  FLOOD,  was  an  act  of  God.    See  Common  Carrier,  2. 

JOINT  DEBTORS,  payment  by  one  enures  to  benefit  of  all.    See  Pay- 
ment. 

JUDICIAL  NOTICE,  as  to  statutes  of  other  states.    See  Corpora- 
tions, 2. 

JUDGMENT,  defective  judgment  in  replevin.    See  Landlord  and  Ten- 
ant, 1. 
Revival  of.    See  Practice,  (C.  P.,)  4. 

Validity  of  judgment  attached  by  subsequent  creditors.  See  Prac- 
tice, (C.  P.,)  6-10. 

1.  A  judgment  entered  after  the  expiration  of  the  five  years'  lien  of 
another  judgment  and  before  the  same  is  revived,  takes  precedence  in 
the  distribution  of  the  proceeds  of  real  estate.  Miller  v.  Miller,  545, 
548. 

2.  The  Supreme  Court  will  not  review  an  order  of  the  common  pleas 
opening  a  judgment  entered  in  default  of  an  affidavit  of  defence,  where 
the  defendant  avers  in  her  petition  that  she  was  prevented  by  illness 
from  appearing ;  that  she  never  received  notice  of  the  assignment  of  the 
mortgage  to  the  plaintiff,  that  she  had  paid  nearly  the  whole  of  the 
amount  of  the  mortgage  to  the  plaintifiTs  assignor,  and  that  only  a  small 
balance  remained  for  which  she  tendered  judgment.  Foster  v.  Carson, 
157. 

LACHES,  as  ground  for  refusing  mandatory  injunction.    See  Equitt, 

2  3. 
LANDLORD  AND  TENANT.    See  Lease. 

Failure  of  landlord  to  comply  with  covenants.  See  Affidavit  of 
Defence,  2. 

Landlord  not  liable  to  tenant  for  act  under  unconstitntional  statute. 
See  Municipalities,  3. 

1.  In  an  action  of  replevin  for  goods  distrained  for  rent,  the  jury  re- 
turned a  verdict  **  that  defendant  is  entitled  to  $561  rent  in  arrears,  and 
that  the  value  of  the  goods  liable  to  said  rent  is  $300.    As  to  the  rest 
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LANDLORD  AND  TENANT. 

of  the  goods  they  find  for  plaintiff .^^  Subsequently  the  following  entry 
was  made  on  the  record :  **  Feb.  2,  1891,  jury  fee  paid  (by  deft)  eo  die 
judgment."  ffeld,  that  the  verdict  contained  sufficient  to  have  justified 
the  court  in  molding  it  into  proper  form,  but  that  the  judgment  itself 
would  not  support  an  execution,  inasmuch  as  it  was  silent  as  to  the  sum 
for  which  and  the  person  against  whom  it  was  intended  to  be  entered. 
Fork  V.  Holmes,  497. 

2.  In  this  case  the  Supreme  Court  refused  to  amend  the  record  and 
mold  the  judgment  to  the  veixiict,  because  (I)  it  would  have  been  un- 
fair to  the  appellant  in  view  of  the  trouble  and  expense  to  which  he  had 
been  put ;  (2)  because  amendments  of  the  record  of  the  common  pleas, 
if  necessary,  belong  more  appropriately  to  that  court.    lb. 

3.  Under  the  act  of  March  21,  1772,  replevin  is  the  proper  remedy  to 
be  used  by  a  person  whose  goods  have  been  improperly  distrained  upon 
by  a  landlord  for  rent  due  by  a  tenant.  Eaterly  Machine  Co.  v.  Spencer, 
466. 

4.  Where  such  a  person  receives  notice  of  the  disti'ess,  and  the  land- 
lord postpones  the  sale  to  give  him  an  opportunity  to  bring  replevin, 
which  he  refuses  to  do,  he  cannot,  after  the  sale,  bring  trespass  against 
the  landlord  for  the  value  of  the  goods.    lb. 

5.  Where  a  tenant  for  a  term  of  years  holds  over  at  the  expiration  of 
his  term,  he  becomes  a  tenant  from  year  to  year,  and  is  entitled  to 
hold  till  the  end  of  a  current  year  and  cannot  be  required  to  quit  at  an 
intermediate  day.    Fhmnixville  v.  Wallers,  501. 

6.  A  borough  council  at  the  request  of  its  tenants,  a  company  of  cadets, 
passed  a  resolution  renewing  a  lease.  The  captain  of  the  company  was 
present  when  the  resolution  was  passed.  The  company  remained  in 
possession'  and  paid  rent,  but  there  was  no  formal  acceptance  of  the 
renewal.  Held,  that  the  question  of  the  assent  of  the  tenants  to  the 
terms  of  the  resolution  adopted  by  councils  was  one  of  fact  for  the 
jury.    lb. 

7.  A  lease  **  for  the  term  of  one  year,  to  commence  and  be  computed 
from  March  1,  1886,"  was  in  printed  form,  and  the  clause  providing 
that  **  if  the  lessee  shall  hold  over  after  the  expiration  of  the  term  here- 
by created,  with  the  consent  of  the  lessor,  it  shall  be  held  and  taken  to 
be  a  renewal  ....  and  so  on  until  either  paity  shall  give  previous 
notice,  etc.,"  was  stricken  out  and  this  clause  written  in :  **  From  and 
after  the  expiration  of  the  term  hereby  created  this  lease  shall  be 
deemed  to  be  renewed  and  in  foixie  for  another  year,  and  so  on  from 
year  to  year  unless  either  party  shall  have  given  to  the  other  notice  of 
its  intention  to  deteimine  said  tenancy  sixty  days  prior  to  the  expiration 
of  any  cuiTent  year."  Ueld,  that  sixty  days'  notice  was  required  to  be 
given  by  the  lessee  before  Mai'ch  1,  1887,  in  order  to  determine  the 
tenancy.     Wilcox  v.  Montour  I.  &  S.  Co.,  540. 

8.  A  covenant  in  the  lease  that  *'  the  lessee  shall,  and  will,  during 
the  continuance  of  the  said  term,  keep,  and  at  the  expiration  thereof, 
peaceably  deliver  up  the  said  demised  premises,"  etc.,  is  not  repugnant 
to  the  clause  of  renewal.    It  is  at  the  end  of  the  tenancy,  whenever  by 
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LANDLORD  AND  TENANT, 
the  terms  of  the  whole  lease  it  does  end,  that  the  lessee  is  to  surrender 
the  possession.    lb. 

9.  Payment  of  rent  after  the  expiration  of  the  original  term  is  not 
an  affirmance  of  the  lease  for  a  new  year,  but  merely  evidence  of 
affirmance,  which  may  be  rebutted  by  proof  that  such  was  not  the  in- 
tention of  the  parties.    lb. 

10.  Plaintiff  owned  premises  No.  622  Chestnut  street,  and  plaintiff 
rented  premises  No.  716  Chestnut  street.  Plaintiff  agreed  to  take 
No.  716  off  the  hands  of  defendant  if  the  defendant  would  take  a  lease 
of  No.  622  for  five  years.  Subsequently  an  agreement  in  writing  was 
prepared  which  recited  the  letting  of  No.  622,  and  that  in  the  **  prelimi- 
nary contract  for  said  letting  "  the  plaintiffs  had  agreed  to  relieve  de- 
fendant of  the  rent  falling  due  on  No.  716  from  April  1,  to  September  1, 
1889.  Following  these  recitals  was  the  promise  of  the  plaintiff  to  pay 
the  rent  from  which  he  had  previously  agreed  to  relieve  the  defendant. 
Held,  that  the  defendant  was  entitled  to  retain  possession  of  the  old 
premises  for  such  reasonable  time  as  might  be  required  to  fit  up  the 
new  premises  for  occupation,  and  that  at  the  expiration  of  such  reason- 
able time  the  plaintiff  should  have  possession  of  the  old  premises,  to 
protect  himself,  if  possible,  from  the  liability  which  he  had  assumed. 
Cadwalader  v.  U.  8.  Express  Co.,  465. 

LAPSED  LEGACY.    See  Wills.  18. 

LEASE,  of  coal.    See  Mines  and  Mhong. 

Renewal  of.  See  Landlord  and  Tenant,  7-9. 
Of   one    street  railway  company  by  another.    See  Street  Rail- 
ways, 1-6. 

LEASE. 

An  oil  and  gas  lease  was  made  for  the  term  of  "  one  year  and  as  long 
as  oil  or  gas  is  found  in  paying  quantities."  The  lessee  drilled  a  well 
during  the  year,  but  failed  to  develop  oil  or  gas  in  paying  quantities. 
The  lessor  brought  trespass  against  the  lessee,  for  entering  to  prosecute 
further  drilling,  several  months  after  the  year  expired.  Eeld,  under 
the  testimony,  as  presented  at  the  trial,  that  the  juiy  were  properly  in- 
structed that,  if  the  lessor,  after  the  expiration  of  the  year  and  before 
the  alleged  trespass,  encouraged  and  allowed  the  expenditure  of  jinoney 
and  labor  in  operations  on  the  lease,  on  the  basis  of  its  continuance,  he 
would  be  estopped  from  asserting  that  it  was  then  at  an  end.  Riddle 
V.  Mellon,  30. 

LEGACY.    See  Wills. 

LICENSE,  of  patent.    See  Patents. 

LIENS.   See  Judgbients  ;  Mechanics'  Liens  ;  Municipal  Liens  ;  Sew- 
er Assessments. 

LIMITATIONS.    Statute  op  Limitations. 

LIMITED  PARTNERSHIP  ASSOCIATION. 

A  creditor,  who  has  knowledge  of,  participates,  aids  and  assists  in 
the  organization  of  a  limited  partnership  by  his  debtors  and  others,  and 
subsequently,  as  arranged  beforehand,  receives  the  bonds  of  the  asso- 
ciation in  payment  of  the  indebtedness,  is  estopped  from  alleging  a  de- 
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LIMITED  PARTNERSHIP  ASSOCIATION. 

fective  organization  to  hold  the  members  liable  as  general  partners. 

Allegheny  N,  Bank  v.  Bailey,  111. 
LIQUIDATED  DAMAGES.    See  Contracts,  8. 
LOST  INSTRUMEN Tj  affidavit  of  defence  in  suit  on.    See  Affidavit  of 

Defence,  3. 
Statement  in  suit  on.    See  Pleading,  1,  2. 
LUNACY,  redemption  of  ground  rent  by  person  non  compos  mentis.    See 

Ground  Rent,  1. 

MACADAMIZING.    See  Streets,  6. 

MAINTENANCE,  of  ward  by  grandmother.    See  Guardian  and  Ward. 
Of  cestui  que  trust  out  of  principal  of  fund.    See  Trusts  and  Trust- 
ees, 9-12. 
MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  the  plaintiff  is  not  entitled 
to  recover  where  it  appears  from  his  own  testimony  that  the  investiga- 
tion which  led  to  his  arrest  was  instituted  by  the  police  for  the  purpose 
of  discovering  criminals  who  were  engaged  in  a  series  of  systematic 
robberies  of  the  cars  of  the  defendant,  a  railroad  company.  Madison 
V.  Penna.  B.  B,  Co,,  509. 

2.  Public  policy  and  the  demands  of  public  justice  cannot  permit  a 
jury  to  punish  a  prosecutor  where  the  inference  of  malice,  drawn  from 
the  discharge  of  the  plaintiff  by  the  magistrate,  is  rebutted  by  plaintiff^s 
own  testimony  disclosing  circumstances  showing  entire  absence  of 
malice. 

8.  A  jury  ought  not  to  be  permitted  to  infer  malice  from  the  mere 
want  of  probable  cause,  when,  by  other  circumstances,  it  is  disproved. 

4.  To  support  an  action  for  malicious  prosecution,  it  must  be  shown 
that  there  was  want  of  probable  cause,  and  also  that  the  defendant  was 
actuated  by  malice.  Both  of  these  ingredients  are  essential.  Cooper 
V.  Hart,  694. 

5.  In  an  action  for  malicious  prosecution  founded  upon  a  warrant  of 
arrest  under  the  act  of  July  12,  1842,  where  it  appears  that  the  judge, 
who  had  jurisdiction  of  the  complaint,  and  who  heard  it  upon  its  mer- 
its, was  of  opinion  that  the  charge  was  made  out,  and  upon  that  opinion 
awarded  the  writ  for  the  arrest  of  the  plaintiff,  the  defendant's  averment 
of  probable  cause  is  sustained.    2b.  • 

6.  Where  goods  were  sold  upon  a  cash-order  shipment  which  required 
the  price  to  be  paid  before  the  goods  were  taken  into  possession  by  the 
purchaser,  and  the  goods  were  delivered  by  the  carrier  to  the  purchaser, 
through  a  mistake,  and  before  the  draft  drawn  for  the  price  had  been 
paid,  and  the  purchaser  subsequently  refused  to  pay  the  draft,  there 
was  probable  cause  for  the  institution  of  proceedings  by  warrant  of  ar- 
rest,   lb, 

MARRIAGE,  evidence  of.    See  Ejectment,  1. 
MARRIED  WOMEN.    See  Husband  and  Wipe. 

Acknowledgment  of  deed  before  commercial  agent  in  Canada.  See 
Deed,  1. 
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MASTER  AND  SERVANT.    See  Negugencb,  6.  24.  25. 
Risks  assumed  by  servant.    See  Negligence,  24,  25. 
The  owner  of  a  wagon  which  is  destroyed  by  collisioii  with  a  street 
car  is  affected  by  the  contributory  negligence  of  his  driver.     Cksrion  v. 
Federal  8L  etc.  By,  Co.,  219. 
MECHANICS'  LIEN,  insufficient  affidavit  of  defence  to.    See  Affidavit 
OF  Defence,  4. 

No  appeal  lies  from  refusal  to  strike  off.  See  Practice  (Supreme 
Court),  8. 

1.  It  is  not  a  ground  to  stnke  off  a  mechanic's  claim,  that  some  of  the 
items  are  insufficient.  If  the  claim  contains  one  good  item  which  is  the 
subject  of  a  lien,  it  is  enough.    McCrisUU  v.  Cochran,  225. 

2.  Digging  cellars  and  foundations  is  a  part  of  the  erection  and  con- 
struction of  a  new  building,  and  consequently  a  proper  subject  for  a 
mechanics'  lien.    lb. 

8.  Not  decided,  whether  the  demolition  of  an  old  building  preparatoiy 
to  the  erection  of  a  new  building  is  such  a  part  of  the  erection  of  the 
new  building  as  would  entitle  the  contractor  to  a  mechanics'  lien.  lb. 
4.  A  building  contract  contained  the  following  stipulation:  **  Neither 
shall  there  be  any  legal  or  lawful  claims  against  the  party  of  the  first 
part,  in  any  manner,  from  any  source  whatever,  for  work  or  materials 
furnished  on  said  work."  It  was  also  provided  that  the  last  payment 
should  not  be  made  until ''  a  complete  release  of  liens  shall  have  been 
furnished  by  the  party  of  the  first  part."  The  party  of  the  first  part  was 
the  builder.  Held,  that  the  contract  contemplated  that  liens  might  be 
filed  and  that  a  subcontractor  was  not  prevented  from  filing  them.  Loyd 
V.  Krause,  402. 
MINES  AND  MINING. 

The  owner  of  coal  lands  contracted  to  *'  grant,  bargain,  sell  and  con- 
vey the  stone  coal  lying  and  being  under  "  a  tract  of  land,  with  mining 
privileges  and  with  the  right  to  erect  machinery  shops  and  houses  on 
the  surface,  such  as  might  be  needed  for  the  convenient  and  economical 
mining  of  the  coal.  The  consideration  was  the  payment  of  a  certain 
royalty  per  ton,  the  purchaser  to  remove  2000  tons  of  coal  each  year, 
and  to  pay  for  that  quantity  whether  it  was  removed  or  not,  until  the 
coal  was  exhausted.  It  was  also  provided  that  if  the  purchaser  should 
find  that  by  reason  either  of  the  *•  quantity,  quality  or  condition  of  the 
coal "  it  was  not  practicable  to  mine  the  coal  with  profit,  he  might  aban- 
don the  contract  and  yield  up  the  coal  mine  and  privileges  without 
mining  the  remainder  of  the  coal.  Another  stipulation  was  that  the  pur- 
chaser should  have  **  the  right  of  way  through,  over  or  under  said  land 
to  transport  coal  from  adjoining  lands  ....  and  the  use  of  five  acres  of 
land  "  on  which  to  erect  dwelling-houses,  •*  paying  said  first  party  a  fair 
annual  rental  for  said  five  acres  of  ground.  Held,  that  the  grant  of  the 
right  of  way  for  operating  the  adjoining  lands  was  independent  of  the 
sale  of  the  coal  and  the  mining  privileges.  Held,  also,  that  after  all  the 
coal  was  removed,  the  lessee  had  simply  a  right  of  way  through  the 
chamber,  and  that  the  lessor  was  in  possession  by  virtue  of  his  owner- 
ship.    Stewart  v.  Northwestern  Coal  &  Iron  Co.,  612. 
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MISTAKE,  interest  on  moneys  paid  by  mistake.    See  Decedents^  Es- 
tates, 2. 
In  drawing  deed.     See  Deeds,  2,  3. 
In  administrator's  account.    See  Husband  and  Wife,  4. 

MONOPOLY,  license  to  use  patent  confers  no  monopoly.     See  Pa- 
tent, 1-3. 

MORTGAGE,  open  judgment  entered  on  scire  facias  sur  mortgage.    See 
Judgment,  2. 

MULTIFARIOUSNESS,  in  bill.    See  Pleading  (EQurrr). 

MUNICIPALITIES,  control  over  streets.    See  Streets,  6,  6,  10. 

1.  While  a  city,  exercising  an  authority  conferred  by  a  statute  after- 
wards adjudged  unconstitutional,  will  be  bound  to  compensate  a  person 
injured  by  such  exercise,  yet  a  municipal  officer  representing  the  city 
therein,  and  acting  in  obedience  to  an  order  regularly  given  to  him  in 
accordance  with  such  statute,  incurs  no  pei*sonal  responsibility.  Dunn 
V.  Mellon,  11. 

2.  The  same  rule  applies  to  a  citizen  who  acts  as  the  mere  i*epresen- 
tative  of  a  municipal  officer,  in  the  performance  of  a  duty  which  appar- 
ently and  by  color  of  law  rests  upon  him  as  a  citizen,  and  which  would 
necessarily  be  performed  by  the  officer  without  personal  liability,  if  the 
citizen  refused  to  obey  the  law  and  the  officer^s  mandate,     lb, 

8.  Proceeding  according  to  the  provisions  of  a  statute,  a  city  laid  out 
a  street,  and  gave  a  peremptory  notice  to  the  owner  of  a  building,  part 
of  which  was  within  the  lines  of  the  street,  that  he  must  remove  it,  or 
the  city  would  do  so  at  his  expense.  The  building  was  occupied  by  a 
tenant,  who  remained  in  it  with  knowledge  of  the  laying  out  of  the  street. 
By  cutting  away  from  the  building,  in  obedience  to  the  order  of  the  city, 
so  much  of  it  as  encroached  upon  the  street,  the  owner  did  not  render 
himself  liable  in  damages  to  the  tenant  for  interference  with  the  latter^s 
possession  of  the  premises,  although  the  statute  under  which  the  city 
acted  was  afterwards  adjudged  unconstitutional.    lb, 

4.  The  act  of  May  23. 1874,  P.  L.  269,  confers  no  authority  to  appoint 
viewers  until  councils  shall  have  determined  by  ordinance  ••  to  make  an 
assessment  for  main  or  local  sewerage,  or  both,  according  to  benefits.^* 
Scranton  Oily  v.  Barnes,  461. 

6.  An  officer  of  a  municipality  cannot  bind  his  principal  beyond  the 
scope  of  his  authority,  nor  within  it  except  in  strict  confonnity  there- 
with ;  and  not  only  the  extent,  but  the  manner  of  the  execution  of  the 
authority,  must  have  been  such,  and  only  such,  as  the  authority  con- 
ferred warranted.    Malone  v.  Philadelphia,  416. 

6.  Where  a  municipal  contract  permits  the  chief  engineer  of  the  city, 
upon  written  notice  from  the  contractor,  to  make  an  extension  of  time 
in  writing,  a  verbal  extension  for  an  indefinite  period  is  insufficient  to 
bond  the  city.    lb, 

7.  As  the  act  of  June  I,  1885,  requires  that  all  municipal  contracts 
shall  be  in  writing,  all  variations  of  such  contracts  must  also  be  in  writ- 
ing,   lb. 

8.  Visiting  physicians  of  the  Philadelphia  hospital  are  *'  professional 
experts  "  within  the  meaning  of  the  act  of  June  1,  1885,  art.  xii,  §  3. 
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MUNICIPALITIES. 
They  may,  therefore,  be  legally  appointed  without  competitive  examina- 
tion.    Com,  V.  FiUer,  288. 

9.  It  is  the  duty  of  the  board  of  directors  of  the  department  of  chari- 
ties and  correction  of  the  city  of  Philadelphia  to  elect  the  medical  staff 
of  the  Philadelphia  hospital  annually,  by  the  vote  of  the  majority  of  the 
members  of  the  board.    lb, 

MUNICIPAL  LIENS. 

Under  the  act  of  March  28,  1866,  P.  L.  808,  which  provides  that  the 
city  solicitor  shall  receive  five  per  cent  upon  mutual  claims,  "  to  reim- 
burse him  for  carrying  into  effect  the  provisions  of  this  act,^^  the  &v^ 
per  cent  commissions  cannot  be  collected  from  the  property  owner  un- 
less the  city  solicitor  has  taken  steps  to  find  the  owner  and  serve  him 
with  notice  to  make  payment,  in  the  manner  prescribed  by  the  act. 
The  ordinance  of  1882.  providing  that  the  five  per  cent  in  question  should 
be  paid  into  the  city  treasury,  can  make  no  difference  in  the  oonstroo- 
tion  of  the  act.    Philadelphia  v.  Milligan,  888. 

MUTUAL  INSURANCE.    See  Insurance. 

NEGLIGENCE,  of  bank  directors.    See  Banks  and  Bankino,  5-8. 
In  care  of  baggage.    See  Common  Cabrieb. 
Of  railroad  in  failing  to  make  sufficient  culveits.    See  Railroads. 

1.  A  statement  of  claim  avemng  that,  by  a  collision  on  defendant's 
railroad,  through  the  negligence  of  defendant's  employees,  the  cars  were 
derailed  and  thrown  against  plaintiff's  dwelling,  subjecting  her  to  fright 
and  to  nervous  excitement  peimanently  weakening  and  disabling  her, 
exhibits  no  cause  of  action.    Ewing  v.  Railroad  Co.,  40. 

2.  Mere  fright,  occasioned  by  such  an  accident,  producing  permanent 
injury  to  the  nervous  system,  is  a  result  too  remote  to  bo  actionable. 
No  well-considered  case  has  held  that  fright  alone,  not  resulting  from 
or  accompanied  by  some  physical  injury  to  the  person,  will  sustain  an 
action  for  negligence.     lb, 

8  In  an  action  against  a  i*ailroad  company  for  personal  injuries,  the 
plaintiff  is  not  entitled  to  recover,  where  it  appears  from  her  own  testi- 
mony that  she  was  not  injured  on  the  ti*ack,  but  just  as  she  was  about  to 
step  upon  it,  and  that  she  walked  directly  up  against  a  moving  locomo- 
tive, which  she  must  have  seen  or  heard  had  she  stopped,  looked  and 
listened.    Ilauser  v.  Ce7U.  B,  B.  Co,,  440. 

4.  Where  the  plaintiff  testified  that  she  did  not  see  the  locomotive 
on  account  of  fog,  but  it  appeared  from  her  own  testimony  that  she  was 
able  to  see  another  train  at  a  much  gi*eater  distance,  and  several  of  de- 
fendant's witnesses  testified  that  there  was  no  fog,  there  is  nothing  to 
submit  to  the  jury  as  proof  that  the  fog  prevented  plaintiff  from  seeing 
the  engine.    lb, 

5.  The  negative  testimony  of  the  plaintiff  that  she  did  not  hear  any 
whistle  or  bell,  as  against  the  positive  afiirmative  testimony  of  six  wit- 
nesses who  did  hear,  is  merely  a  scintilla  of  evidence,  which  is  not 
enough  to  make  out  a  charge  of  negligence  against  the  railroad  com- 
pany,   lb. 
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NEGUGENCf:. 

6.  The  owner  of  a  wagon  which  is  destroyed  by  collision  with  a  street 
car  is  affected  by  the  contributory  negligence  of  his  driver.  Carson  v. 
Federal  8t  etc.  By  Co.,  219. 

7.  It  is  the  duty  of  a  person  about  to  cross  a  street  railway  track  to 
look,  so  that  he  may  not  walk  or  drive  directly  in  front  of  a  moving 
car  to  be  struck  by  it.    lb. 

8.  It  seems  that  a  person  is  not  bound  to  stop  before  crossing  a  street 
railway  track,  but  he  must  look  and  listen.    lb. 

9.  The  driver  of  a  wagon  who  approaches  a  street  railway  crossings 
drives  upon  the  track  without  looking,  and  immediately  comes  into 
collision  with  a  car,  is  guilty  of  contributory  negligence.    lb. 

10.  The  fact  that  the  conductor  of  a  street  car  is  inside  the  car  when 
it  has  slowed  up  at  a  street  crossing  to  permit  a  passenger  to  ascend,  is 
no  evidence  of  negligence  on  the  pait  of  the  railway  company.  Picard 
V.  Ridge.  Ave.  Pass.  By.,  195. 

11.  A  passenger  who  attempts  to  get  on  boai*d  a  street  car,  especially 
if  it  is  in  niotion,  and  the  conductor  inside,  must  be  held  to  a  reasonable 
degree  of  care.    lb. 

12.  In  an  action  against  a  street  passenger  railway  company  for  per- 
sonal injuries,  the  plaintiff  is  properly  nonsuited  when  he  testifies  as 
follows:  **I  was  standing  at  the  look  out  comer  ....  and  I  sig- 
naled the  driver  to  stop.  He  stopped  the  car ;  by  the  time  it  came  to 
me  it  had  a  little  speed,  but  was  moving  so  little  that  it  would  not  be 
noticed.  I  was  facing  the  left  hand  side  of  the  car  coming  down, 
placed  my  left  hand  on  the  hand  rail  and  my  right  foot  on  the  step, 
when  I  heard  the  break  go  off,  and  before  I  had  firm  footing  the  car 
moved,  pulled  me  along  and  broke  my  arm ;  I  was  dragged  a  short 
distance."    lb. 

18.  A  contractor  for  work  on  real  estate  after  he  has  delivered  the 
property  to  its  owner,  is  not  liable  to  strangers  for  injuries  caused  by 
the  negligent  manner  in  which  the  work  was  done :  Curtin  v.  Somerset^ 
140  Pa.  70,  followed.    FUzmaurice  v.  Fabian,  199. 

14.  Defendant  contracted  to  clean  a  privy  well  for  the  owners.  All 
the  work  was  done  on  July  1,  1885,  and  he  rendered  his  bill  therefor 
and  was  paid.  In  cleaning  the  well  the  contractor's  workman  removed 
some  of  the  boards  which  had  formed  its  roof,  and  when  they  had  fin- 
ished their  work,  neglected  to  replace  them.  The  boards  thus  removed 
were  left  to  lie  upon  the  roof,  and  some  thirteen  months  thereafter  one 
of  them  fell  down  and  injured  the  plaintiff,  a  little  child,  as  she  was  leav- 
ing the  privy.    Held,  that  the  plaintiff  could  not  recover.     lb. 

15.  Occupants  of  places  of  business  upon  a  public  street  have  a  right 
to  use  the  sidewalk  in  front  of  their  premises  in  i-eceiving  and  sending 
out  merchandise.  But  this  right  must  be  exercised  with  a  due  regard 
to  the  rights  of  pedestiians  and  in  a  reasonable  manner ;  and  what  is  a 
reasonable  manner  must  always  depend  upon  the  circumstances.  Ko 
precise  rule  can  therefore  be  laid  down  as  to  the  length  of  time  a  person, 
in  such  use  of  a  sidewalk,  may  allow  his  property  to  remain  thereon 
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without  incurring  the  charge  of  negligence;  the  question  is  for  the 
jury.     Vallo  v.  Express  Co.,  404. 

16.  When  a  person  has  been  put  in  sudden  peril  by  the  negligent  act 
of  another,  and,  in  an  instinctive  effort  to  escape  from  that  peril,  falls 
upon  another  peril,  it  is  immaterial  whether  under  different  circumstances 
he  might  and  ought  to  have  seen  and  avoided  the  latter  danger.    lb. 

17.  Plaintiff,  who  was  blind  in  one  eye,  was  walking  in  the  evening 
on  a  sidewalk  of  one  of  the  principal  thoroughfai*es  of  Philadelphia.  In 
front  of  the  defendant's  premises  a  small,  dark  green  safe  had  been  left 
on  the  sidewalk  by  the  defendant  for  from  two  to  five  minutes.  At  the 
time  the  plaintiff  came  opposite  the  defendant's  premises,  a  trunk  was 
suddenly  pitched  from  a  delivery  wagon  of  the  defendant  standing  in 
the  street.  To  avoid  being  struck  by  the  flying  trunk  plaintiff  moved 
towards  the  centre  of  the  sidewalk,  *'  keeping  his  eye  upon  the  trunk 
while  it  was  coming,  and  in  so  doing  fell  over  the  safe,  and  sustained 
injuries.  An  electric  light  was  burning  about  forty-two  feet  to  the  east 
of  the  point  where  the  accident  occuiTed.  Held,  that  the  question  of  the 
plaintiff's  right  to  recover  ^as  for  the  jury.     lb. 

18.  In  such  a  case  if  the  plaintiff  was  so  suddenly  put  in  peril  9s  to 
leave  no  time  for  considei*ation  of  the  way  of  escape,  and,  under  the 
circumstances,  it  was  natural  and  probable  that  he  would  instinctively 
retreat  in  the  direction  of  the  obstruction  placed  on  the  sidewalk,  and 
having  his  eye  fixed  upon  the  danger  from  which  he  was  fleeing,  fell 
over  the  obstruction— if  such  was  the  natural  and  probable  course  of 
events,  the  negligent  throwing  of  the  trunk  was  the  proximate  cause  of 
the  injury.     lb, 

19.  A  peraon  injured  by  the  negligent  conduct  of  another  is  not  un- 
qualifiedly bound  to  engage  medical  aid  and  attendance  for  such  length 
of  time  as  his  injuries  make  necessary.  Whether  neglect  to  do  all  in 
this  regaVd  that  a  man  of  ordinary  prudence  would  under  like  circum- 
stances have  done  can  be  taken  into  considei*ation,  and  no  compensation 
allowed  for  any  damages  that  might  have  been  averted  by  engaging 
medical  aid  more  promptly  than  the  plaintiff  did,  not  decided,    lb, 

20.  The  only  remedy  for  an  excessive  verdict  is  a  motion  for  a  new 
trial,  and  the  refusal  of  such  trial  is  not  assignable  as  error.    26. 

21.  To  leave  a  horse  unhitched  and  unattended  in  a  public  street  is 
prima  facie  evidence  of  negligence,  and  puts  the  burden  of  proof  upon 
the  defendant  to  show  that  there  were  cii'cumstances  which  excused  or 
justified  his  conduct.    Henry  v.  Klopfer,  178. 

22.  In  an  action  for  damages  for  an  Injury  caused  by  a  horse  left  un- 
hitched in  a  street,  it  appeared  that  the  horae  had  been  purchased  on 
trial  by  the  defendant  only  two  weeks  before  the  accident.  The  trial 
judge  in  contrasting  the  measure  of  care  necessary  to  be  exercised  when 
using  a  horse  which  one  might  know  to  be  peaceable  and  safe,  with  that 
which  should  be  exercised  when  using  a  horse  with  whose  peculiarities 
he  is  not  familiar,  said :  **  And  even  if  it  were  justifiable  to  leave  his  own 
horse  however  well  he  may  have  known  it,  however  peaceable  he  may 
have  known  it  to  be,  here  was  a  horse  whose  disposition  he,  in  the  na- 
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tnre  of  things,  could  not  know."    Held,  that  there  was  no  error  in  the 
portion  of  the  charge  quoted.    lb. 

23.  Where  a  wife  is  injured  by  the  negligence  of  another,  the  husband 
is  entitled  to  recover  the  moneys  he  has  expended  or  become  liable  to 
pay  for  the  medical  cai'e  and  attendance  upon  his  wife  during  her  ill- 
ness, and  for  the  loss  of  her  services  while  unable  to  attend  to  her 
domestic  duties.    lb, 

24.  In  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  inhaling  fumes  of  nitric  acid,  testimony  on  be- 
half of  the  plaintiff  tended  to  show  that  he  was  a  common  laborer  em- 
ployed on  outside  work  of  defendants  establishment,  that  he  was 
ordered  by  defendant's  supenntendent  to  do  some  work  in  connection 
with  the  process  of  making  dinitro-benzole ;  that  poisonous  fumes  were 
evolved  by  this  process ;  that  experiencing  discomfort  from  them  he 
left  the  work,  declaiing  that  **  he  could  not  stand  it ; "  that  the  superin- 
tendent assured  him  that  the  fumes  would  not  hurt  him,  and  ordered 
him  to  return  to  his  work;  that  he  obeyed  the  order,  but  was  soon 
obliged  to  go  home  seriously  ill ;  that  he  had  no  previous  knowledge  of 
the  danger  to  which  he  wa.s  exposed,  and  was  not  warned  of  it  by  his 
employer.  Expert  testimony  was  conflicting  as  to  whether  plaintiff^s 
illness  was  or  could  have  been  produced  by  the  fumes.  There  was 
some  evidence  that  plaintiff  had  knowledge  that  the  fumes  of  nitric  acid 
were  dangerous.  It  also  appeared  that  they  were  disagreeably  apparent 
to  the  senses.  Held,  that  it  was  proper  to  submit  the  case  to  the  jury 
on  the  question  of  defendants  negligence.  Held  also,  that  there  was 
not  such  evidence  of  contributory  negligence  as  would  justify  the  court 
in  directing  a  verdict  for  defendant:  Beittenmiller  v.  Brewing  Co., 
22  W.  N.  88,  distinguished.     Wagner  v.  H.  W.  Jayne  Chemical  Co.,  475. 

25.  Plaintiff  was  employed  by  defendant  as  foreman  of  a  hay  press. 
Power  for  cutting  hay  was  furnished  by  an  engine  and  boiler  which 
were  under  the  charge  of  an  engineer.  The  testimony  showed  that 
plaintiff  was  in  the  habit  of  making  the  fire  and  working  about  the  en- 
gine and  boiler.  There  was  evidence  that  the  boiler  was  defective  and 
dangerous,  and  that  the  defendant  had  knowledge  of  this.  On  a  certain 
Saturday  defendant  gave  directions,  the  plaintiff  and  the  engineer  being 
present,  to  have  steam  up  on  Monday  at  7  o^clock.  It  was  asserted  by 
the  plaintiff  (and  in  this  he  was  supported  by  the  engineer)  that  in  re- 
sponse, plaintiff  spoke  of  the  difficulty  he  had  in  making  the  fire ;  this 
was  denied  by  defendant.  On  Monday  morning,  the  fire  having  been 
stalled  and  such  pressure  of  steam  having  been  generated  in  the  boiler 
as  to  cause  it  to  blow  off  with  considerable  force,  defendant  asked  the 
engineer  whether  he  was  ready  to  start,  and  he  replied  that  he  was  not ; 
defendant  then  said  that  he  would  go  down  and  shovel  coal  on  the  fire 
to  reduce  the  pressure,  which  he  did.  While  he  was  so  employed  a 
boiler  tube  burst  and  he  was  severely  scalded. 

Eeld,  that  under  these  circumstances  the  court  was  correct  in  leaving 
it  to  the  jury  to  find  whether  plaintiff  was  in  the  line  of  his  duty  when 
the  accident  occun-ed  ;  whether  the  explosion  was  due  to  excessive  press- 
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ure  of  steam  or  defective  condition  of  the  boiler ;  and  whether  the  defend- 
ant had  been  guilty  of  negligence  in  furnishing,  or  maintaining,  defective 
and  dangerous  machinery.     Olossen  y.  Oehman,  619. 

NEXT  OF  KIN.    See  Wills. 

NON  COMPOS  MENTIS.    See  Ground  Rent.  1. 

NONSUIT.    See  Negugence,  1,  12. 

NOTES.    See  Promissory  Notes. 

NOTICE,  of  stock  assessments.    See  Corporations,  1,  2. 

What  is  sufficient  notice  of  special  matter.    See  Practice  (C.  P.),  6. 
To  cestui  que  trust  of  purchase  of  trust  property  by  trustee.    See 
Trusts  and  Trustees,  13-16. 

NUNCUPATIVE  WILL.    See  Will,  2. 

OFFICERS,  liability  of  officers  of  municipality  under  unconstitutional 
statute.    See  Municipalities,  2. 
Power  to  vary  contract.    See  Municipalities,  5-7. 
OIL  LEASE.    See  Lease. 

Option  in.    See  Contract,  8,  9. 
ORDINANCES.    See  Municipalities. 

PARTNERSHIP,  contract  discharged  by  death  of  member  of  firm.    See 

Contract,  6. 
PASSENGER  RAILWAYS.    See  Street  Railways. 
PATENTS. 

1.  Where  the  owner  of  a  patent  and  a  licensee  agree  that  in  case  the 
patent  shall  be  declared  invalid  by  any  court  of  competent  jurisdiction, 
the  payment  of  the  license  fee  shall  thereupon  cease,  it  is  incompetent 
for  the  licensee  to  allege  the  invalidity  of  the  patent  before  it  is  so  ju- 
dicially declared.    Hardwick  v.  Oalbrailh,  333. 

2.  11  seems  that  a  licensee  of  a  patent  canuot  question  its  validity  dur- 
ing the  continuance  of  the  license.     lb. 

8.  A  mere  license  to  use  a  patent  confers  upon  the  licensee  no  mo- 
nopoly, and  he  cannot  set  up  as  a  defence  to  an  action  for  royalties 
that  the  consideration  had  failed  by  reason  of  the  invalidity  of  the  patent 
in  consequence  of  which  the  invention  was  used  by  other  manufac- 
turers.* lb. 

PAVING,  contract  for.    See  Streets  ;  Contract,  4. 

PAYMENT.    See  Sale. 

A  payment  made  by  one  of  several  joint  debtors  inures  to  the  benefit 
of  all  the  debtors  as  a  credit  upon  the  debt.  Ooldbeck  v.  KetiHngtofi  N. 
Bank,  267. 

PERPETUITIES.    See  Wills,  12. 

PHILADELPHIA  HOSPITAL,  appointment  of  visiting  physicians.    See 
Municipalities,  8,  9. 

PHYSICIANS,  appointment  of  visiting  physicians  of  the  Philadelphia 
Hospital.    See  Municipalities,  8,  9. 

PIPE  LINE,  condemning  land  for.    See  Eminent  Domain. 

PLEADING.    See  Practice,  (C.  P.) 

1.  The  plaintiff's  statement  upon  a  lost  instrument  must  avor  the  act- 


Digitized  by  LjOOQ  IC 


INDEX.  671 

PLEADING, 
ual  execution  and  delivery  of  the  paper  upon  which  suit  is  brought, 
and  that  plaintiff  has  made  a  bona  fide,  diligent  and  thorough  search 
for  the  paper,  and  in  the  places  where  it  was  likely  to  be  found,  and 
that  he  has  nut  been  able  to  find  it.    Laubach  v.  Meyers,  447. 

2.  An  averment  **  that  the  said  plaintiff  never  negotiated  said  note, 
but  he  has  lost  or  mislaid  the  same,  and,  after  a  diligent  search  has 
been  unable  to  find  the  same,"  without  any  averment  as  to  execution  or 
delivery  of  the  paper,  is  insufficient.    lb. 

8.  The  blending  of  a  count  upon  a  wan*anty  with  the  statement  of  a 
different  cause  of  action  upon  which  the  plaintiff  relies  is  not  to  be  com- 
mended. Terry  v.  Wenderoth,  619. 

4.  A  rule  of  court  providing  that  **all  items  of  book  accounts  and 
other  claims,  not  specifically  traversed  or  denied  under  oath  or  affirma- 
tion shall  be  taken  as  admitted,  and  no  proof  thereon  shall  be  required 
on  the  trial,"  is  not  applicable  unless  tlie  statement  is  "  verified  by  affi- 
davit," or  **  a  specification  of  the  items  of  the  claim"  is  filed  with  it,  in 
accordance  with  other  rules  of  court.  McDennoU  v.  Woods,  356. 
PLEADING  (EQUITY),  bill  to  enforce  reconveyance  of  trust  property. 
See  Trusts  and  Trustees,  16. 

Where  a  cause  of  complaint  is  one  that  is  conmion  to  all  the  plaintiffs, 
and  the  right  under  which  all  claim  is  precisely  the  same  as  to  each, 
and  the  complaint  of  all  is  against  the  same  defendant  for  the  doing  of 
acts  which  affected  all  alike,  and  in  the  same  manner,  and  the  defence 
set  up  is  common  to  all  the  plaintiffs,  and  the  testimony,  proofs  and  de- 
cree are  alike  as  to  all  the  plaintiffs,  a  bill  filed  by  several  such  plain- 
tiffs against  the  common  defendant  is  not  multifarious.  Rafferty  v. 
Central  Traction  Co.,  679. 
PRACTICE  (C.  P.)    See  Pleading. 

Attempt  to  revie^Y  decision  of  Supreme  Court.    See  Bill  op  Revxew. 

Amendment  of  verdict.    See  Landlord  and  Tenant,  1,  2. 

1.  In  an  action  of  assumpsit  against  several  persons  on  a  contract, 
the  verdict  must  be  against  all  of  .the  defendants  or  none.  Burgess  v. 
Sherman,  264. 

2.  Under  the  act  of  May  26,  1887,  a  statement,  signed  by  an  attoiiiey 
at  law  on  the  day  he  was  sworn  in  as  judge  of  the  orphans^  court  and 
on  the  day  after  he  was  appointed  and  commissioned,  is  valid,  although 
the  statement  was  not  filed  until  after  the  attoraey  took  the  oath  of 
office  as  judge.  In  such  a  case  the  signing  of  the  statement,  not  the 
filing,  was  the  official  act.    Kelly  v.  Herb,  563. 

8.  It  seems  that  the  word  **  attorney,"  as  used  in  the  act  of  May  26, 
1887,  means  attorney  at  law  and  not  attorney  in  fact.    lb. 

4.  Under  the  act  of  May  19,  1887,  P.  L.  132,  real  estate  cannot  be 
taken  in  execution  under  a  judgment  more  than  five  years  old  prior  to 
a  revival  of  such  judgment.  The  issuing  of  a  sci.  fa.  on  the  same  day 
as  the  fi.  fa.  will  not  answer  the  requirements  of  the  act.  Miller  y. 
MiUer,  646,  648. 

6.  In  an  action  of  assumpsit  notice  by  the  defendant  that  he  **  will 
offer  evidence  of  the  matters  set  out  in  the  affidavit  of  defence,  a  copy 
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of  which  is  enclosed/^  is  sufficient  notice  of  special  matter,  if  die  affi- 
davit of  defence  specif  cally  sets  out  the  defence  relied  upon.  Arnold 
V.  Blabon,  372. 

6.  A  rule  to  open  judgment  at  the  instance  of  a  subsequent  judgment 
creditor  is  contrary  to  established  practice  and  the  rights  of  the  plaintiff, 
and  will  be  discharged  as  a  matter  of  course.    Moore  v.  Dunn^  359. 

7.  The  proper  practice  is  to  apply  for  a  rule  on  the  plaintiff  and  sher- 
iff to  show  cause  why  the  money  produced  by  the  sheriff^s  sale  on  the 
prior  execution  should  not  be  paid  into  court,  and  dispute  the  validity 
of  the  judgment  before  an  auditor,  or  apply  for  an  issue  to  be  tried  in 
court,    lb, 

8.  Under  the  act  of  June  16,  1836,  providing  for  an  issue  if  any  fact 
connected  with  the  distribution  of  the  proceeds  of  a  sheriffs  sale  is  in 
dispute,  an  issue  is  not  a  matter  of  right  on  filing  an  affidavit  that  there 
are  material  facts  in  dispute,  without  stating  what  they  are.'  The  ap- 
plicant must  set  out  the  specific  facts  in  dispute,  on  which  he  bases  his 
claim :  Schwartz  &  Graffs  Ap.,  21  W.  N.  C.  246,  distinguished.    lb, 

9.  The  proper  practice  to  obtain  an  issue  is  for  the  complaining  cred- 
itor to  file  an  affidavit  that  the  judgment  attacked  is  fraudulent  and  col- 
lusive, and  without  consideration,  and  that  it  is  intended  to  hinder,  delay 
and  defraud  creditors.  On  this  the  plaintiff  in  the  attacked  judgment 
may  file  an  affidavit  denying  the  averments ;  but  if  he  will  not,  the 
court  should  grant  the  issue  as  a  matter  of  course.  If  the  plaintiff  files 
a  denial,  deposition^  should  be  taken  and  on  them  the  court  will  deter- 
mine whether  the  issue  shall  be  granted,  subject  to  an  appeal  if  the  issue 
be  refused,  as  provided  by  the  act  of  1846.  If  a  denial  is  filed  and  the 
applicant  will  not  take  depositions,  the  issue  should  be  refused :  Per 
Arnold,  J.    lb*. 

10.  In  this  case  the  plaintiff  resisted  the  application  for  an  issue  and 
sustained  his  judgment  by  depositions  which  the  court  held  sufficient, 
and  refused  the  issue.    lb, 

PRACTICE  (Q.  S.)    Form  of  decree,  in  proceeding  to  open  street.    See 
Streets,  7. 
Several  roads  cannot  be  joined  in  one  proceeding.    See  Road  Law. 
PRACTICE  (Supreme  Court.)    When  court  will  not  amend  defective 
record  in  replevin.    See  Landlord  and  Tenant,  1,  2. 
Refusal  of  new  trial  not  assignable  is  error.    See  Nbguoence,  20. 

1.  An  assignment  of  error  to  a  ruling  admitting  evidence,  which  fails 
to  set  forth  the  evidence  admitted,  is  proper.    Arnold  v.  Blabon,  372. 

2.  The  Supreme  Court  will  not  consider  the  specifications  of  error  to 
the  effect  that  the  court  below  erred  in  not  setting  aside  the  report  of  a 
referee  upon  questions  of  fact,  where  there  was  evidence  upon  such 
questions  sufficient  to  submit  it  to  a  juiy.    Ellison  v.  Eosie,  336. 

3.  The  Supreme  Court  is  not  the  appropriate  tiibunal  to  decide  mere 
questions  of  fact ;  they  belong  more  properly  to  a  jury  or  referee.    lb. 

4.  Where  the  appellant  has  failed  to  print  his  declaration  in  his  paper 
book  as  required  by  the  rule  of  couit,  and  all  the  assignments  of  error 
refer  to  the  declaration,  the  Supreme  Court  would  be  justifieil  in  affirm- 
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ing  the  judgment  without  further  examination  of  the  case.    Murdoch  ▼. 
MaHin,  203. 

5.  Under  the  act  of  A^y  20,  1891,  the  Supreme  Court  may  modify  the 
judgment  without  a  return  of  the  record.     Terry  v.  Wenderoth,  619. 

6.  Error  does  not  lie  either  to  the  entry  of  a  compulsory  nonsuit,  or 
to  the  refusal  to  enter  such  judgment ;  it  lies  only  to  the  refusal  of  the 
court  to  take  off  the  nonsuit.    Scranton  CUy  v.  Barnes^  461. 

7.  An  appeal  does  not  lie  to  the  Supreme  Court  from  an  order  of  the 
common  pleas  making  absolute  a  rule  for  an  appeal  nunc  pro  tunc  from 
a  magistrate.  Such  a  case  can  only  be  considered  by  the  Supreme  Court 
upon  the  ceiliorari.     Com.  v.  Reiser,  3'12. 

8.  An  appeal  does  not  lie  from  the  refusal  of  the  couit  to  strike  off  a 
mechanic's  claim.  In  such  a  case  there  is  no  final  judgment.  Miter, 
if  the  court  strikes  off  the  claim,  for  then  its  action  is  final.  Carter  v. 
CaidweU,  870. 

PRESUMPTION,  of  payment  of  collateral  inheritance  tax.    See  Collat- 
eral Inheiutancb  Tax,  1. 

Of  negligence  when  bagg:ige  is  destroyed  while  in  the  hands  of  a 
carrier.    See  Common  Cakrier,  1-4. 
As  to  money  in  bank  in  wife's  name.    See  Husband  and  Wife,  3. 
There  is  no  presumption  tliat  the  man  who  marines  the  mother  of  a 
bastard  child  is  the  father  of  it.    Janes^s  Est,,  527. 
PRINCIPAL  AND  AGENT. 

1.  On  a  bill  in  equity  for  an  account,  it  appeared  that  the  plaintiff's 
intestate  deposited  a  sum  of  money  with  the  defendant,  her  agent,  to  be 
devoted  at  the  agent^s  discretion  to  speculation  in  stocks  for  the  benefit 
and  at  the  risk  of  the  owner.  The  agent  applied  the  money  in  the  way 
intended,  in  the  utmost  good  faitli,  but  the  speculations  were  unsuccess- 
ful and  the  money  was  lost.  The  agent  did  not  communicate  to  her 
principal  the  facts  of  the  loss,  but  sought  to  retrieve  it  by  using  her  own 
money  in  other  speculations  for  that  purpose.  Remittances  to  a  large 
amount  were  sent  to  the  principal,  who  was  allowed  to  regaixl  them  as 
proceeds  of  investments  of  the  agent  witli  the  money  intrusted  to  her. 
Held,  that  the  conduct  of  the  ag;ent  did  not  estop  her  from  showing  the 
truth  as  to  the  condition  of  her  ticcountwith  the  principal.  The  position 
of  the  principal  was  in  no  ways  prejudiced  by  the  agent^s  conduct. 
Stewart  v.  Pamell,  623. 

2.  A  man  83  yeara  of  age  went  to  reside  with  his  nephew,  and  by 
letter  of  attorney  conferred  ui>on  the  latter  full  power  to  manage  his 
estate,  which  amounted  in  value  to  about  $9,000.  Subsequently  the 
nephew  presented  to  his  uncle  a  pi*omissoiy  note  for  $7,000,  which  the 
latter  signed  stating  that  it  was  given  for  past  services  and  for  ciu*e 
dunng  the  remainder  of  his  life.  After  the  uncle's  death,  the  note  was 
presented  by  the  nephew  before  the  auditor  appointed  to  make  distribu- 
tion of  the  estate.  The  auditor  found  that  at  the  time  the  note  was 
made  the  maker  was  capable  of  iUtending  to  business : 

Held  that,  in  the  absence  of  ufiii*mative  proof  that  the  maker  was  in- 
formed of  the  effect  which  would  result  fi-om  his  signing  the  note,  of 
^OL.  CXLVll — 43 
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PRINCIPAL  AND  AGENT, 
the  proportion  of  his  estate  which  would  bo  required  to  pay  it,  and  of 
the  fact  that,  if  paid,  but  little  of  his  estate  would  remain  for  payment 
of  legacies  provided  for  in  his  will,  the  note. must  be  held  to  be  void. 
Darlington's  Est.,  624. 

3.  The  confidential  relation  is  not  all  confined  to  any  specific  associa- 
tion of  the  parties  to  it.  While  its  more  frequent  ilUisti'ations  are  be- 
tween persons  who  are  related  as  trustee  and  cestui  que  trust,  guardian 
and  ward,  attorney  and  client,  parent  and  child,  husband  and  wife,  it 
embraces  partners  and  copaitners,  principal  and  agent,  master  and 
sei'vant,  physician  and  patient,  and,  generally,  all  persons  who  ai-e 
associated  by  any  relation  of  trust  and  confidence,    lb. 

4.  When  such  relation  exists,  the  party  in  whom  confidence  is  placed 
is  held  to  the  stiictest  accountability.  The  burden  is  upon  him  to  show 
that  a  ti*ansaction  between  himself  and  his  principal,  by  which  he  de- 
nves  benefit,  was  fair  and  conscientious  and  beyond  the  i-each  of  suspi- 
cion. The  rule  is  founded  upon  motives  of  genei*al  policy  and  is 
irrespective  of  any  admixtui*e  of  deceit,  imposition,  overreaching,  or 
other  positive  fraud.  There  must  be  full  and  clear  proof  that  the  trans- 
action was  the  free  and  intelligent  act  of  the  party,  fully  explained  to 
him,  and  performed  with  a  thorough  understanding  of  the  ti-ausaction 
and  of  its  consequences,     lb, 

PRINCIPAL  AND  SURETY. 

1.  A  dispute  having  ansen  between  McCown  and  Quigley  as  to  firm 
goods  taken  by  Quigley  and  not  accounted  for,  a  written  agreement 
was  entei'ed  into  by  which  McCown  was  to  bring  a  suit  against  Quigley. 
It  was  provided :  **  Should  a  judgment  be  recovered  in  said  action  the 
said  Quigley  covenants  to  pay  the  same."  On  the  same  day  that  the 
agreement  between  McCown  and  Quigley  was  executed,  Muldoon  exe- 
cuted an  agi'eement  by  which  he  covenanted  '*  that  the  amount  which 
may  be  due  to  McCown  by  Quigley  under  the  foregoing  agreement  will 
be  paid  by  him  to  the  extent  of  $2,500.'*  McCown  recovei-ed  judgment 
against  Quigley,  who  appealed  the  case  to  tlie  Supreme  Court.    On  Jan- 

•  uaiy  25.  1892,  the  judgment  was  afiirmed.  Prior  to  Uiis  date  McCown 
reoovered  a  judgment  against  Muldoon  for  $2,500.  Muldoon  appeal- 
ed, claiming  that  he  was  not  liable  until  the  judgment  against  Quigley 
was  disposed  of  in  the  Supreme  Court.  On  Januaiy  26,  1892,  Mul- 
doon^s  appeal  wjis  called  for  argument.  Eeld,  that  the  judgment 
against  him  should  be  affirmed.    McCown  v.  Muldoon,  311. 

2.  Where  the  promoter  of  a  railmad  induces  another  to  take  stock  in 
the  (iompany,  by  promising  that  the  railroad  shall  be  finished  by  a  cer- 
tain date,  or  in  default  thereof  that  the  subscription  shall  be  returned 
by  the  company,  and  if  not  by  the  company  by  tlie  promoter  himself, 
the  considemtion  for  the  pix)mise  is  tlie  subscription  by  the  promisee  to 
the  stock  of  the  company.    Allison  v.  Wood,  197. 

3.  A  letter  from  the  defendant  to  tlie  plaintiff  was  as  follows:  **In 
considemtion  of  your  subscription  of  $5,000  to  the  stock  of  the  proposed 
Philadelphia  and  Sea  Shore  Railway  Company,  I  agree  that  it  is  under- 
stood that  the  said  road  shall  be  completed  to  Cape  May  by  the  1st  of 
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Oct.,  1890,  and  in  default  thereof,  I  agree  that  the  money  paid  by  you 
on  said  subscription  shall  be  returned  to  you  by  the  said  company,  ok 
in  default  thei'eof  I  shall  do  it  myself,  at  that  time."  Heldt  that  this 
was  a  contract  of  suretyship  based  upon  a  sufficient  consideration.    J6. 

PROMISSORY  NOTE. 

1.  An  affidavit  of  defence  to  an  action  on  a  promissoiy  note,  whtck 
•  avers  that  the  maker  signed  the  note  with  the  understanding  that  it  was 
.  a  mere  matter  of  form,  and  not  an  obligation  to  pay  money,  but  only  an 

undeirtaking  to  furnish  a  horse,  is  insufficient.    Ziegler  v.  McFarland,  607 . 

2.  The  offer  of  a  renewal  note  with  the  sanie  makers  and  indorsei*s 
as  the.  original  note,  prior  to  the  maturity  of  the  original  note,  consti- 
tutes a  waiver  of  pratest.    Such  an  offer  shows  that  the  indorsers  did 

,  not  expect  the  original  note  to  be  paid  at  maturity,  and  they  could  not 
have  been  injured  by  the  failure  to  give  notice  of  its  nonpayment. 
Jenkins  v.  White,  303. 

3.  The  offer  of  a  renewal  note  with  the  same  makers  and  indorsers 
as  the  original  note,  prior  to  the  maturity  of  the  original  note,  consti- 
tutes a  waiver  of  protest.  Such  an  offer  shows  that  the  indorsers  did 
not  expect  the  original  note  to  be  paid  at  maturity,  and  they  could  not 
have  been  injured  by  die  failure  to  give  notice  of  its  nonpayment. 
JenHns  v.  WhiU,  303. 

PROMOTER.    See  Principal  and  Sdrbty,  2,  3. 
PROTEST,  waiver  of.    See  PRoaiissoEY  Notes.  3. 

RAILROADS.    See  Street  Railways  ;  Negligence,  1-12. 

A  release  of  the  right  of  way  to  a  railroad  company,  together  with 
all  damages  *•  now  incurred,  or  hereafter  to  accrue,  for  or  by  reason  of 
the  location,  construction,  maintenance  and  opemtion  ""*  of  the  railroad, 
does  not  cover  injuries  resulting  from  subsequent  negligence  of  the 
company  in  failing  to  make  or  maintain  proper  and  sufficient  drains  or 
culverts:  Hoffeditz  v.  Railway  Co.,  129  Pa.  264;  Updegi'ove  v.  Rail- 
road Co.,  132  Pa.  540,  distinguished.  McMinn  v.  Railroad  Co,,  5, 
RATIFICATION,  by  bank  of  contract  made  by  the  pi-esidentof  the  bank. 

See  Statute  of  Frauds. 
RBCORD,  extrinsic  evidence  as  to  matters  litigated.   See  Ejectment,  3, 4. 

As  evidence.    See  Evidence,  1,  2. 
REFEREE,  when  report  of,  will  not  be  set  aside  by  Supreme  Coutt.    See 

Practice  (Supreme  Court),  2,  3. 
RELEASE,  by  widow  of  interest  in  residue  of  estate.    See  Decedent's 
Estates,  1. 
Of  right  of  support.    See  Eminent  Domain,  10. 
Of  right  to  damages  for  injuiy  to  underlying  coal.    See  Eminent 

POMAIN,  4. 

Of  interest  in  husband^s  estate.    See  Husband  and  Wife,  2. 

Of  right  of  way.    See  Railroads. 
RENT.    See  Ground  Rents  ;  Landlord  and  Tenant. 
REPLEVIN.    See  Landlord  and  Tenant,  1-4. 
REPRESENTATION,  among  collaterals.    See  Will,  8. 
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RESCISSION,  of  contract.    See  Sale,  5. 

REVIEW.    See  Bill  of  Review. 

REVOCATION,  of  one  will  by  another.    See  Wills,  4. 

RIGHT  OF  WAY,  through  coal  chamber.    See  Mines  akd  Miniko. 

RISK  OF  EMPLOYMENT,  injuiy  by  fumes.    See  Neguoencb,  24. 

RIVERS,  as  boundanes  of  boroughs.    See  Bobooohs. 

ROAD  LAW. 

1.  Under  the  act  of  June  18,  1836,  P.  L.  555,  conferring  upon  the 
court  of  quarter  sessions  jurisdiction  to  lay  out  roads,  it  is  improper  to 
join  together  in  one  proceeding,  before  the  same  Viewers,  two  or  more 
separate  roads.     Sadsbury  Twp,  Roads,  471. 

2.  If  such  a  proceeding  were  sanctioned,  it  would  furnish  an  easy 
method  of  securing  the  location  of  a  road  with  as  many  fixed  interme- 
diate points  as  the  petitioners  might  desii*e.  If  they  desired  a  road  so 
located  as  to  touch  two  or  more  inteimediate  points  between  the  extreme 
termini,  they  might  petition  for  three  or  more  separate  roads,  so  desig- 
nating the  termini  of  each  as  to  make  virtually  one  connected  road  be- 
tween the  extreme  termini.  In  this  way  no  room  would  be  left  for  the 
exercise  of  the  discretion  vested  by  law  in  the  viewers.    lb. 

RULES  OF  COURT,  as  to  verifying  statement  by  affidavit.'    See  Plead- 
ing, 4. 
RULE  IN  SHELLEY'S  CASE.    See  Wills,  22. 

SALE,  of  bank  stock  to  bank.    See  Bakks  and  Banking,  2. 

1.  The  naked  averment  of  a  fact  is  neither  a  wariimty  of  itself,  nor 
evidence  of  it.    Holmes  v.  Tyson,  805. 

2.  At  the  time  the  sale  of  a  horse  was  closed  plaintiff  said  to  defend- 
ant '*  I  have  nothing  to  show  that  you  warrant  this  horse  as  you  repre- 
sent him,"  to  which  defendant  replied :  '*  The  horse  is  just  the  same  as 
when  you  drove  him  on  Monday.''  Held,  that  these  words  did  not  con- 
stitute a  warranty  and  that  the  case  was  properly  withdrawn  from  the 
jury.    2b. 

3.  Plaintiff  averred  in  his  statement  that  he  purchased  a  horse  from 
defendants ;  that  immediately  thereafter  he  exhibited  to  defendants  a 
veterinary'  surgeon's  ceitificate  that  the  horse  was  unsound ;  that  the  de- 
fendants refused  to  rescind  the  contract,  and  return  the  purchase  money ; 
that  plaintiff  ordered  the  horse  to  be  sold  at  auction,  but  that  before 
such  sale  could  be  made  defendants  proposed  that  a  veterinarian  should 
examine  the  horse,  and  if  he  should  pronounce  it  sound  that  plaintiff 
should  retain  it,  and  that  defendants  should  pay  one  half  of  the  ex- 
pense of  the  examination ;  that  the  veterinarian  pronounced  the  horse  a 
*^  roarer; "  that  four  days  thereafter  the  defendants  sent  for  the  horse 
and  still  retained  him.  None  of  these  averments  were  denied  by  the 
affidavit  of  defence.  Held,  that  the  conduct  of  the  defendants  in  send- 
ing for  and  retaining  the  horse  was  not  consistent  with  any  other 
theoiy  than  that  of  a  compliance,  pro  tanto,  with  plaintiff's  demand  for 
a  rescission  of  the  conti-aet,  and  that  defendants  were  Jiable  for  the  pur- 
chase money  and  one  half  of  the  expenses.     Terry  v.  Wendcroth,  619. 

4.  Plaintiff  held  the  note  of  defendant,  which  was  given  in  repay- 
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ment  of  the  purchase  money  of  a  hone.  The  horse  was  kopt  by  the 
defendant  for  several  months,,  and  then  returned.  Subsequently  the 
defendant,  in  reply  to  a  request  for  repayment  of  the  purchase  money, 
sent  to  the  plaintiff  a  certain  sum  in  cash  and  a  receipted  bill  for  the 
use  of  the  hoi*se  while  in  plaintiff's  hands — the  two  amounts  making 
up  the  sum  due  on  the  note.  The  defendant  did  not  expressly  state 
that  the  payment  was  conditioned  on  the  acceptance  of  the  receipt. 
The  plaintiff  kept  the  cash,  but  returned  the  receipt.  Held,  that  this 
was  not  a  full  settlement  of  the  plaintiff's  claim.  Ziegler  v.  McFar- 
land,  607. 

6.  Where  the  parties  rescind  a  sale  of  personal  property,  and  the 
article  which  was  paid  for  at  the  time  of  the  sale  is  returned  to  the 
seller,  in  the  absence  of  a  condition  to  the  contrary,  there  is  no  implied 
liability  upon  the  part  of  the  buyer  to  pay  for  the  use  of  the  article 
during  the  time  it  was  in  his  possession.    lb. 

6.  In  an  action  to  recover  damages  for  the  breach  of  a  contract  of 
Sjile,  it  is  proper  to  charge  that  the  measure  of  damages  is  the  difference 
between  the  price  at  which  the  goods  wei*e  to  have  been  taken,  and  the 
expense  to  the  plaintiffs  of  making  them,  or  any  other  damage  or  ex- 
pense caused  to  the  plaintiffs  by  reason  of  the  refusal  of  the  defendants 
to  take  the  goods.     Oallagher  v.  Whitney,  184. 

7.  A  change  of  location  is  not  in  all  cases  necessary  to  constitute  a 
valid  delivery  of  a  chattel,  as  against  creditoi-s  of  the  vendor.  Due 
regaixi  must  be  had  to  the  character  of  the  property,  the  nature  of  the 
transaction,  the  position  of  the  parties,  and  the  intended  use  of  the  prop- 
erty :  Ayers  v.  McCandless,  49. 

8.  In  the  circumstances  of  this  case,  the  thing  sold  being  a  lot  of  lum- 
ber, piled  separately,  with  the  vendee's  name  marked  on  each  pile  in 
such  manner  as  to  be  visible  to  one  examining  the  lumber  as  an  intend- 
ing purchaser,  and  to  indicate  its  ownership  by  the  vendee,  was  suf- 
ficient as  against  an  execution  levied  a  week  later,    lb. 

SEPARATION,  articles  of.    See  Husband  and  Wife.  1,  2. 
SET-OFF,  breach  of  contract.    See  Ground  Rents.  ». 
SEWERS,  in  the  city  of  Scranton.    See  Municipalities,  4. 
SEWER  ASSESSMENTS. 

1.  An  assessment  by  a  municipality  for  the  cost  of  building  a  sewer  is 
a  tax:  Olive  Cemetery  Co.  v.  Phila.,  93  Pa.  129;  Erie  v.  Church,  106 
Pa.  278.    McKeespori  Borough  v.  Fidler,  532. 

2.  A  sewer  assessment,  being  a  tax,  cannot  be  collected  as  an  ordinary 
debt  by  a  common  law  action,  unless  such  remedy  is  given  by  statute : 
Lane  Co.  v.  Oregon,  7  Wall.  71.    lb. 

3.  The  act  of  May  24,  1874,  P.  L.  479,  incorporating  McKeesport 
borough,  gave  to  the  borougli  council  the  right  to  construct  sewers,  and 
to  make  assessments  upon  the  properties  benefited,  and  provided  that 
the  assessment  *'  shall  be  a  lien  upon  the  property  upon  which  it  shall  be 
made,  and,  after  public  notice,  if  not  paid  within  thirty  days,  the  amount 
of  said  assessment,  with  five  percent  added  thereto,  shall  be  collected  by 
the  solicitor  of  said  boix)ugh."  Held,  that  the  act  did  not  authorize  the 
collection  of  the  assessment  by  an  :iction  of  a.ssumpsit.    lb. 


Digitized  by  LjOOQ IC 


676  INDEX. 
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'     4.  A  borough  has  no  authority  to  file  a  lien  for  a  sewer  assessment 
.  *  where  the  statute  simply  directs  that  the  assessment  shall  bea  lien  cm 
the  property,  but  gives  no  specific  right  to  file  it.    lb, 
5.  Not  decided  whether  the  act  of  May  24,  1874,  incorporating  Mo^ 
.  Keesport  borough,  by  failing  to  provide  for  notice  of  sewer  assessment, 
-  or  a  hearing  before  any  tribunal,  violates  article  IX,  sees.  9  and  11  of 
the  constitution,  prohibiting  the  taking  of  property  without  due  course 
of  law.    lb, 
SHELLEY'S  CASE,  RULE  IN.    See  Wills,  22. 
SHERIFFS  INTERPLEADER. 

1.  On  an  issue,  under  a  sheriflTs  interpleader,  the  goods  were  claimed 
by  the  wife  of  the  execution  defendant,  under  a  trust  deed  from  tlie 
.  purchasers  at  a  sherifTs  sale  thereof  under  judgments  against  her  hus- 
band, one  of  which  was  in  her  favor,  the  trust  being  to  pay  the  grant- 
or's claims  and  apply  the  balance  in  suppoit  of  her  family:  Held: 

1.  To  defeat  the  claimant  it  was  necessary  to  show,  either  that  the 
gi'antors  in  the  trust  deed  did  not  acquire  a  good  title  under  the  sherilfs 

>   sale,  or  that  the  instrument  transferring  their  title  to  the  claimant  was 
:,  fraudulent,  and  intended  by  the  grantors  to  hinder  and  delay  the  then 

•  existing  credftoi's  of  the  claimant's  husband. 

2.  The  validity  of  the  claimant's  judgment  being  in  no  way  involved 
in  the  issue,  and  an  inquiry  into  its  consideration  irrelevant,  it  was  error 

.  to  charge  that  to  succeed  it  was  necessary  *'  for  the  wife  to  establish 
that  the  judgment  was  given  to  her  bona  fide,  to  secure  a  debt  due  to 
her  by  her  husband,  being  a  pait  of  her  separate  estate." 

3.  So,  an  instruction  that  if  the  grantors  *'  had  no  other  purpose  in 
view"  than  the  collection  of  their  claims,  yet  if  they  permitted  their 
judgments  and  executions  to  be  used  to  aid  the  execution  defendant  to 
transfer  his  property  to  his  wife,  with  intent  thereby  to  defraud  his 
creditors,  the  verdict  should  be  against  tlie  claimant,  was  eiTor. 

4.  Such  instimction  was  misleading.  If  the  grantors,  in  the  sale  and 
purchase  of  the  goods,  had  no  other  purpose  in  view  than  the  collection 
of  their  own  claims,  they  could  not  have  .been  inspired  by  another  and 
fraudulent  purpose ;  and,  with  such  bona  fide  purpose  in  view,  neither 
they  nor  their  grantee  could  be  affected  by  an  undisclosed  intent  of  the 

•  defendant.     Evans  v.  Kilgore,  19. 

SHERIFF'S  SALE,  distribution  of  proceeds  of.    See  PBAOnoB  (C.  P.), 

4,  8. 
SPECIAL  MATTER,  notice  of.    See  Practice  (0.  P.),  5. 
STATEMENT.    When  statement  must  be  verified  by  affidavit    See 
Fjleadeb,  4. 
Sigming  by  attorney.    See  Practice  (C.  P.),  2. 
STATUTES.    See  Constttutional  Law. 
Judicial  notice  of.    See  Corporations,  2. 

Liability  of  officers  of  municipality  under  unconstitutional  statute. 
See  Municipalities,  2. 
STATUTE  OF  LIMITATIONS.    Notice  to  cestui  que  trust  of  purchase 
€d  trust  property  by  trustee.    See  Trusts  and  Trustees,  14. 
.        .  ..  \    - 
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STATUTE  OF  FRAUDS. 

1.  An  oral  agreement  was  entered  into  between  the  plaintiffs  in  a 
judgment  and  a  bank  to  whioh  they  assigned  the  judgment  as  collateral 
security,  that  if  the  defendant's  land  should  be  sold  under  execution, 
the  bank  should,  in  order  to  lessen  the  expenses  of  the  sale,  bid  up  tlio 
price  to  a  stipulated  sum  or  give  the  plaintiffs  credit  for  that  amount 
on  the  debt  secured  by  the  judgment.  The  bank  bid  in  the  land  at  a 
nominal  sum,  the  plaintiffs  refraining  from  bidding.  Eeld,  that  the 
agreement  was  not  within  the  statute  of  frauds,  and  that  it  was  based 
upon  sufficient  consideration.     Ooldbeck  v.  Kensington  N.  Bank,  267. 

2.  In  such  a  case  if  the  bank  purchases  the  property  at  the  sheriff's 
sale  and  afterwards  sells  it  and  appropriates  the  profits,  it  will  not  be 
permitted  to  question  the  authority  of  the  president  of  the  bank  in 
making  the  agreement.    lb. 

STOCK.    See  Corporations. 

Sale  of  to  bank.    See  Banks  and  Banking,  3. 
Subscription  to.    See  Principal  and  Surrtt,  8. 
Gambling  in.    See  Gambling  Contract  ;  Principal  and  Agent,  1. 
••  STOP,  LOOK  AND  LISTEN,''  the  rule  applied  to  street  railways.    See 

Negligence,  6-9. 
STREETS,  leaving  horse  untied  in  street  is  prima  facie  eyiden(;e  of  negli- 
gence.   See  Negligence. 
Use  of  by  street  railways.    See  Street  Railways,  21. 

1.  Under  the  act  of  May  16,  1891,  assessments  may  be  made  for  pav- 
ing a  sidewalk,  although  the  property  owner  was  given  no  notice  to  do 
the  work  as  provided  by  the  acts  of  April  18, 1857,  P.  L.  240,  and  April  1, 
1868,  sec.  17,  P.  L.  669.    Bingaman  v.  PiUsburgh,  363. 

2.  Where  municipal  improvements  are  instituted  under  void  proceed- 
ings, but  are  subsequently  legalized  by  an  act  of  assembly,  and  the  act 
contemplates  that  the  assessments  should  be  made  upon  the  basis  of  a 
quantum  meruit,  the  contract  between  the  city  and  the  contractor  by 
whom  the  work  was  done  is  competent  evidence  upon  the  question  of 
value. 

3.  The  act  of  May  16,  1891,  P.  L.  71,  is  constitutional.  WhUney  v. 
PUUburgh,  361. 

4.  The  act  of  May  16,  1891,  is  broad  enough  in  its  terms  to  cure  such 
defects  as  the  failure  to  secure  the  consent  of  the  majority  of  property 
owners  as  required  by  the  act  of  April  1,  1868,  P.  L.  667,  and  the  inclu- 
sion in  the  proceedings  of  the  setting  of  curbstones,    lb, 

6.  The  councils  of  the  city  of  Philadelphia  have  the  sole  right  to  desig- 
nate what  streets  shall  bo  paved  and  the  chai*acter  of  the  paving.  PhUa, 
V.  Dibeler,  261. 

6.  Where  city  councils  appmpriate  a  certain  sum  for  the  repairs  of  a 
street,  and  the  highway  department  uses  the  money  in  macadamizing 
the  street,  there  is  no  such  original  paving  as  will  prevent  a  city  con- 
tractor from  subsequently  recovering  from  a  property  owner  the  con- 
tract price  for  laying  a  pavement  of  vitrified  brick  in  accordance  with 
an  ordinance  authorizing  such  pavement.    lb, 

7.  A  decree  indorsed  on  the  cover  of  one  set  of  exceptions  to  the  report 
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STREETS, 
of  road  viewers,  in  Uie  following  fonn  :  "December  18,  1890,  excep- 
tions sustained  and  the  report  of  tlie  jury  set  aside,^^  is  a  sufficient  com- 
pliance with  the  act  of  May  3,  1869,  P.  L.  1247,  requiiing  that  the  reconl 
of  the  couit  of  quarter  sessions  must  show  that  the  oixier  setting  aside 
the  report  of  the  juiy,  **  was  made  in  pursuance  of  an  exception  or  ex- 
ceptions sustained  by  the  court  below  :  ^^  Delaware  Avenue,  67  Pa. 
309 ;  Germantown  Avenue,  99  Pa.  479,  distinguished.  Thirtieth  Street^ 
245. 

8.  Where  a  city  ordinance  provides  that  '*  no  street  shall  be  accepted 
for  public  use  of  a  less  width  than  thirty  feet,''  and  a  subsequent  ordi- 
nance autlionzes  the  paving  of  a  certain  sti*eet,  provided  that  it  shall 
'*  be  first  dedicated  or  properly  opened, '^  and  it  appeal's  that  the  street 
in  question,  though  of  a  width  of  thii*ty  feet  on  the  city  plan,  is  opened 
of  a  less  width  and  has  not  been  acctepted  for  public  use,  the  ci^  cannot 
recover  for  paving  the  street.     Phila.  v.  BcUl,  243. 

9.  To  impose  the  duty  of  repaiiing  a  pavement  upon  2^  landowner,  it 
is  not  necessary  that  the  pavement  should  be  a  dangerous  public  nui- 
sance ;  if  it  is  in  bad  condition  and  unsafe,  the  owner  must  i-epah*  it. 
Fhila,  V.  Monument  Cemetery  Co.^  170. 

10.  The  decision  of  public  authorities  upon  the  necessity  of  repairing 
a  pavement  is  not  conclusive,  but  the  evidence  of  public  officers  whose 
duty  it  is  to  deal  with  the  pavement  is  entitled  to  the  most  serious  con- 
sideration, as  the  city  is  responsible  for  the  condition  of  the  highways. 

11.  In  an  action  by  a  contractor  against  a  landowner  on  a  munici|nil 
claim  for  paving,  where  three  witnesses  testify  that  the  paving  was  un- 
necessary, and  fourteen  testify  to  tlie  conti*ary  effect,  it  is  not  enx>r  for 
the  court  to  refer  to  the  number  of  witnesses  on  each  side  and  charge 
that  the  jury  should  decide  the  case  accoi*ding  to  the  weight  of  evidence. 

^STREET  RAILWAYS. 

1.  A  street  railway  company  which  has  without  authority  of  law  leased 
the  propeity  aqd  franchises  of  another  railway  company  is  responsible 
to  the  common wealtii,  but  not  to  a  private  citizen,  who  has  sustained  no 
s|>ecial  injury  for  which  he  is  entitled  to  redress.  Bctfferty  v.  Central 
Traction  Co.,  579. 

2.  Under  the  first  section  of  tlie  act  of  Maixsh  22, 1887,  which  provides 
that  a  street  railway  company  organized  thei*eunder  may  lay  ti'acks  u|>- 
on  any  street  upon  which  ''a  passenger  railway  now  is,  or  may  here- 
after be  constructed,"  such  a  company  may  enter  upon  streets  and  lay 
their  ti*acks  thereon,  although  tiie  streets  have  not  before  been  oocupied 
by  passenger  i*ailways.     /6. 

3.  The  act  of  Februai-y  17,  1870,  P.  L.  81,  giving  to  railroad  com- 
panies the  right  to  lease  their  property  and  franchises,  applies  to  street 
passenger  railway  companies  as  well  as  to  steam  railroad  companies, 
76. 

4.  The  operation  of  a  street  railway  by  horse  car,  cable  or  eleetiicity, 
when  authorized  by  law,  on  a  public  street,  is  not  ad  additional  servi- 
tude or  bui*den  on  the  land,  which  will  entitle  the  owner  of  property 
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abutting  on  the  street  to  compensation  under  article  XVI,  sec.  8«  of  the 
constitution.    lb, 

6.  If  at  any  time  the  owner  of  property  abutting  on  a  street  has  otv 
casion  for  the  presence  of  vehicles  in  front  of  his  property  on  the  street 
to  take  away  or  deliver  persons  or  goods,  he  may  exercise  that  right  for 
such  reasonable  time  as  is  necessary  for  bis  purposes ;  and  if,  in  such 
exercise  of  the  light,  the  passa^  of  street  cars  is  impeded,  the  street 
cars  must  wait.    lb. 

SUBJACENT  SUPPORT.    See  Eminent  Domain. 

SUPPORT.    See  Eminent  Domain. 

SUPREME  COURT,  aUempt  to  review  decision  of.    See  Bill  op  Review. 

SURETYSHIP.    Sec  Principal  and  Surety. 

TAXATION.    See  Collateral  Inheritance  Tax. 

1.  Sewer  assessment  is  a  tax.    McKeesport  v.  FidUr,  532. 

2.  When  a  church  building  ceases  to  be  used  as  '*  an  actual  place  of 
religious  worahip,^^  its  exemption  from  taxation  ipso  facto  ceases,  and 
the  property  forthwith  l^ecomes  subject  to  taxation  as  ftilly  as  though  it 
had  never  been  exempted.    Moore  v.  Taylor,  481. 

3.  Where  a  cliui*ch  property  returned  by  the  assessors  as  exempt  for 
a  paiticulur  year,  later  in  the  year  ceases  to  be  used  for  i-eligious  wor- 
ship, the  board  of  revi.sion  of  taxes  under  their  general  powei*s  have  ii 
right  to  add  the  property  to  the  receiver's  list,  charged  witlva  just  pi*o- 
portion  of  taxes,  cori-esponding  to  the  unexpired  fm(;tion  of  the  cun-ent 
year.    lb. 

4.  The  only  remedy  of  taxpayer  who  feel  tliemselves  aggiieved  by 
the  action  of  the  board  of  revision  of  taxes,  is  by  appeal.  If  no  appeal 
is  taken,  the  decision  becomes  final  sind  conclusive,  not  only  as  to  tlie 
owners,  but  also  as  to  those  claiming  under  tliem  by  subsequent  cod> 
veyance.    lb. 

TELEGRAPH,  offer  by.    See  Contract,  9. 
TESTAMENTARY  CAPACITY.    See  Wills,  1. 
TITLE  OF  STATUTES.    See  Constitutional  Law. 
TRESPASS,  for  further  drilling  of  an  oil  well  after  expiration  of  terai  of 
lease.    See  Lease. 

1.  It  is  the  duty  of  the  court  in  an  action  of  trespass  for  injury  to  land 
to  lay  down  a  inile  by  which  the  jury  may  ascertain  the  damages  in  an 
intelligent  manner.     Stephenson  v.  Broum,  300. 

2.  An  instruction  that  if  the  jury  find  tliat  the  trespass  was  willful  the 
plaintiff  should  have  damages,  is  calculated  to  give  the  impression  that 
the  plaintiff  could  only  recover  if  the  defendant's  conduct  was  willful. 
It  is  misleading,  because  willfulness  aiTec^ts  the  measure  of  damages, 
not  the  right  thereto.     lb. 

3.  In  an  action  to  recover  damages  for  the  obstruction  of  an  alley 
where  it  appears  that  the  plaintiff  made  no  serious  objection  to  the  ob- 
struction and  only  instituted  the  suit  at  the  instigation  and  under  the 
threats  of  his  landloixl,  it  is  improper  to  charge  that  **  if  the  defendant 
has  willfully  used  the  plaintiffs  land  for  a  purpose  not  authorized,  after 
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TRESPASS, 
being  remonstrated  with,  and  the  jury  believe  he  had  done  so  in  willful 
disregard  of  plaintifiTs  right,  they  would  have  a  right  to  find  a  yerdict 
for  the  plaintiff  for  vindictive  damages  as  a  punishment  to  defend- 
ant."   lb, 

TRUSTS  AND  TRUSTEES,  investment  in  stock  of   insolvent  bank. 
See  Banks  and  Bakkino,  4. 

1.  A  husband  cannot  create  bj  will  a  separate  use  trust  for  his  wife. 
King's  Est.,  410. 

2.  A  spendthrift  trust  is  not  created  in  favor  cf  a  wife  by  the  hus- 
bnnd  directing  in  his  will  that  the  trustee  shall  pay  no  part  of  the  wife's 
income  to  her  collateral  relatives,  and  shall  prevent  such  relatives  from 
entering  testator^s  residence.    lb. 

3.  A  prohibition  against  anticipation  in  a  trust  clause  of  a  will  does 
not  prevent  the  ti'ustee  fi*om  taking  credit  for  payments  made  to  the 
cestui  que  trust  on  account  of  income,  before  any  income  was  actually 
received  by  him ;  but  the  trustee  is  not  entitled  to  interest  on  such  pay- 
ments,   lb. 

Per  Green,  J. :  The  cestui  que  trust  had  actually  received  the  pay- 
ments made  in  perfect  good  faith  by  the  trustee,  and  she  was  as  much 
in  fault  in  violating  the  clause  against  anticipation  as  the  trustee  was  in 
making  payments.  She  has  therefore  no  equity  to  be  heard  against  her 
own  wrongdoing.    lb. 

4.  A  b#[)uest  or  devise  for  a  charitable  use  is  not  void  because  given 
to  a  person  or  corporation  incapable  of  taking  or  holding  the  legal  title. 
In  such  a  case  the  couit  of  common  pleas  in  the  exercise  of  its  equity 
powei"s  may  appoint  a  trustee*  to  enforce  the  tinist.  Frazier  v.  St. 
Luke's  Churchy  256. 

6.  Where  a  bequest  is  made  to  ••  The  Domestic  and  Foreign  Mission- 
ary Committee  of  the  Protestant  Episcopal  Church  in  the  United  States 
of  America,"  and  it  appears  that  there  is  no  corporation  or  association 
of  that  name  capable  of  taking  the  legal  title,  the  court  of  common 
pleas  may  appoint  a  tinistee  to  enforce  the  trust  contemplated  by  the 
testatrix.    lb. 

6.  A  testator  bequeathed  a  fund  to  his  executors,  to  hold  in  trust  for 
his  children,  **  making  them  all  equal  at  twenty-one  years  of  age," 
with  power  in  the  executors  to  give  or  withhold  the  coi*pus,  as  they 
thought  for  tlie  best  interests  of  the  children ;  with  bequests  over,  in 
the  contingency  of  the  death  of  any  of  the  children  without  issue: 
Held,  the  trust  did  not  determine  upon  the  arrival  of  the  children  ut 
full  age,  by  reason  of  the  direction  to  make  them  equal  at  that  age. 
which  might  well  apply  to  income  alone,  but  still  continued  as  an  active 
trust,  the  trustees  not  having  exercised  their  discretionary  power  to  end 
it :  Marshall's  Est.,  138  Pa.  260,  followed  and  applied.  MarshcOTs  Est., 
77. 

7.  A  will  provided :  •♦  My  daughter  Gertie  shall  receive  the  income 
of  my  property  known  as  the  Seaton  House,  as  long  as  she  lives,  .... 
my  executors  to  allow  my  daughter  twenty-five  dollara  per  month  until 
she  reaches  the  age  of  twenty- one  years.  ...  All  moneys  left  to  be 
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deposited  on  interest,  and  my  daughter  Geilie  to  receive  the  benefit  of 
it  when  she  becomes  of  age:^'  Held^  that  the  will  created  a  trust  for 
the  daughter,  to  continue  until  her  msgority,  and  under  it  the  oxocutors 
were  entitled  to  the  possession  and  rents  of  the  Seaton  House.  Beil- 
steMs  Est.,  85. 

8.  Although  the  daughter  was  illegitimate,  it  was  immaterial  whether 
the  effect  of  the  will  was  to  constitute  the  executors  trustees  or  testa- 
mentaiy  guardians,  the  testator  having  power  to  do  eitlier  as  to  prop- 
erty given  by  his  will.    lb. 

9.  A  trustee  who  took  into  his  family  to  board  the  cestui  que  trust 
who  was  his  half  brother,  and  an  imbecile  and  invalid,  is  entitled  to  a 
reasonable  credit  in  his  account  for  board  and  maintenance,  where  the 
cestui  quo  trust  had  an  ample  estate  for  his  suppoit,  but  needed  per- 
sonal attention  and  care.     Qriffith's  Est,^  274. 

10.  In  such  a  case  it  is  also  proper  to  allow  the  tnistee  credit  for  the 
board  of  an  aunt  of  the  cestui  que  trust  who  had  long  acted  as  his 
nurse,  and  whose  services  were  absolutely  necessary  for  his  health  and 
comfort.    76. 

11.  A  trustee  should  not  be  charged  with  interest  from  the  date  of 
Uie  receipt  of  the  moneys,  but  only  from  a  reasonable  time  elapsed 
thereafter,  and  only  upon  balances  of  cash  unnecessarily  kept  in  hand. 
lb. 

12.  Where  a  deed  of  trust  does  not  provide  either  expressly  or  by 
necessai^  implication  that  the  sums  necessai^  for  the  suppoit  of  the 
cestui  que  trust  should  be  paid  exclusively  out  of  income,  sucli  sums 
may  be  paid  out  of  the  principal,    lb. 

13.  Counsel  for  a  moitgagce  who  was  foreclosing  the  mortgage  on 
cei-tain  tnist  property,  informed  the  trustee  that  he  thought  the  mort- 
gagee would  be  glad  to  have  any  one  take  the  property  who  would  pay 
sufficient  in  cash  to  leave  only  the  principal  of  the  mortgage  debt  un- 
paid. The  trustee  did  not  communicate  this  information  to  his  ces- 
tui que  trust,  but  bought  in  the  property  and  took  title  in  the'name 
of  a  third  person  for  himself  individually.  Held,  that  the  conduct 
of  the  tinistee  was  such  a  failure  of  his  full  duty  as  trustee,  as,  irre- 
spective of  intent  and  of  any  actual  fraud,  would  prevent  him  from 
acquiring  title  for  himself  as  against  his  cestui  que  tinist.  Mullen 
V.  Doyle,  612. 

14.  Where  a  cestui  que  tnist  has  no  notice  of  a  purchase  by  his 
trustee  of  the  trust  propeit}'  until  the  filing  of  the  trustee^s  account 
in  which  the  rents  of  the  property  were  omitted,  the  statute  of  lim- 
itations will  not  begin  to  nin  against  the  cestui  que  trust  until  that 
date.    76. 

15.  On  a  bill  in  equity  by  a  cestui  que  trust  to  compel  a  convey- 
ance of  trust  property,  bought  by  his  trustee  in  the  name  of  a  third 
person  at  a  sherifTs  sale,  a  failure  to  prove  the  main  averments  of  the 
bill  that  there  was  an  express  agreement  and  a  purchase  with  the  trust 
funds,  is  immaterial  where  the  bill  also  avers  the  legal  incapacity  of 
the  tiiistee  to  deal  with  the  title  to  be  foreclosed  by  the  sheriflTs  sale. 
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because  he  was  a  trustee.  In  such  a  case  the  averment  put  the  defend- 
ant upon  notice  that  the  burden  of  pi*oof  would  be  upon  him  to  sustain 
the  purchase.    Ii>, 

16.  In  1858  Cyras  Hunter^  who  was  at  the  time  insolvent,  transferred 
to  )iis  brother  Fredenck  all  of  his  property,  upon  the  verbal  understand- 
ing that  Frederick  should  pay  Cyrus's  debts,  and  return  the  surplus,  if 
there  should  be  any,  to  CyrUs.  The  evidence  did  not  show  what  property 
was  transferred,  and  it  did  not  appear  that  any  settlement  was  ever  made 
between  the  brothers.  Fi*ederick  died  in  1863,  at  which  time  unsatistie<l 
judgments  still  remained  against  Cyras.  Prior  to  1860  Cyrus  owned  an 
interest  in  certain  real  estate  as  heir  of  his  father.  In  1860  he  and  the 
other  heirs  conveyed  their  interests  to  Frederick*  In  1861  Frederick  con- 
veyed this  real  estate  to  one  Trexler  for  $1-10,000,  subject  to  a  payment  of 
$600  per  annum  to  the  mother  of  Frederick  and  Cyrus  for  her  life,  and 
at  her  death  the  sum  of  $10,000  was  to  be  pa^d,  two  sixths  to  Frederick 
und  one  sixth  to  each  of  the  other  heirs,  omitting  Cyrus.  In  1890  the 
widow  died  and  Cyras's  trustee  claimed  onyo  sixth  of  the  $10,000  then 
l)ecome  payable  under  the  deed  of  1861.  Held,  that  on  the  theory  of 
af.HX)unting  the  claimant  had  not  the  shadow  of  a  right,  not  was  the  evi- 
dence sufficiently  clear,  to  conti-adict  the  title  of  Frederick  under  his 
deed  from  Cyrus.    Hunter's  Est,,  649. 

17.  It  is  supine  negligence  for  a  ti*ustee  to  permit  a  fund  of  $2,900  to 
remain  for  fifteen  years  on  deposit  in  a  saving  fund;  and  his  negligence 
is  not  excused  by  the  fact  that  he  at  one  time  tried  to  find  an  investor 
but  failed,  that  the  cestui  que  trust  was  not  dependent  upon  the  fund,  and 
that  his  leaving  the  fund  was  done  under  advice  of  counsel.  In  such  a 
case  a  surcharge  of  one  per  cent  per  annum  will  not  more  than  represent 
the  loss  to  the  cestui  que  trust.     Whiiecar's  Est,,  368. 

UNCLE  AND  NEPHEW,  confidential  relation  between.    See  Principal 
AND  Agent,  2. 

WAIVER,  of  appeal  in  lease  containing  ejectment  clause.    See  Appeals. 

Of  protest  of  note.    See  Promissory  Notes. 
WARRANT  OF  ARREST,  probable  cause  for.    See  Mauoious  Prosecu- 
tion, 6. 
WARRANT  OF  ATTORNEY. 

Blanks  not  filled  up  in  a  warrant  of  a^mey  are  inconsistent  with  an 
;  ordinary  and  properly  prepared  legal  instiniment,  and  cast  suspicion 
upon  its  integrity.    Laubach  v.  Meyers,  447. 
WARRANTY,  in  sale  of  horse.    See  Sale,  1-5. 

Where  a  horse  is  wairanted  sound  and  kind,  and  tiie  purchaser  after 
using  it  one  day,  returns  it  to  the  vendor  on  the  ground  that  it  is  not 
kind,  and  the  horse  shortly  afterwai*ds  dies  from  founder,  it  is  proper 
for  the  court  to  charge  the  jury  in  an  action  for  a  return  of  the  purchase 
money,  that,  if  the  pui'chiiser  '*  used  the  hoi'se  in  the  ordinary  and  pro- 
per way ,j  and  he  retunied  it  because  it  was  not  kind,  and  as  a  matter  of 
fact  it  was  not  kind,  he  can  recover."    McKnight  v.  Nichols^  158. 
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WIDOW,  release   of   interest  in  residue  of  estate.    See  Decedent's 

Estate,  1. 
WILL.    See  Decedent's  Estates  ;  Trusts  and  Trustees. 

1.  An  issue  devisavit  vel  nun  is  properly  refused  where  the  evidence 
presented  by  the  contestants  alone  shows  that  the  only  weakness  of  mind 
complained  of  was  confined  to  rambling  conversations,  instances  of  for- 
getfulness,  absent-mindedness,  amorous  remarks  about  women,  pro- 
fanity, and  abuse  of  car  conductors  while  intoxicated.    Fow'^s  Est,,  264. 

2.  On  November  7,  1890,  six  days  before  his  death,  testator  declared 
before  his  wife  and  children  that  he  was  about  to  make  his  will  by  word 
of  mouth ;  that  he  desired  them  to  witness  that  he  left  everything  to  his 
wife.  On  thu  same  day  he  wrote  on  the  blank  page  of  a  printed  notice 
the  following  instrument:  **Nov.  7,  1890.  Nuncupative  by  word  of 
mouth.  My  will  was  maid  on  the  above  date ;  everything  left  to  my 
dear  wife,  Mary  E.  Fouche;  all  my  real  and  personal  estate  and  every- 
thing I  own  at  the  time  of  my  death.  William  Fouche."  Held,  that 
the* writing  was  a  valid  will.    Fouche' 8  Est.,  395. 

3.  A  decedent,  in  his  last  illness,  caused  to  be  prepared  a  paper  in  the 
form  of  a  letter  to  his  attoi-ney,  directing  the  latter  to  prepare  a  will  in 
accordance  with  instructions  therein.  This  paper  the  decedent  executed 
by  his  signature  in  the  presence  of  the  scrivener,  to  whom  he  gave  it  for 
safekeeping,  and  who  signed  it  as  an  attesting  witness.  After  the  paper 
was  signed  and  delivered  to  the  scrivener,  a  son  of  the  decedent  came  in. 
The  decedent  had  discussed  the  subject  of  his  will  with  the  son  and  had 
sent  him  to  procure  the  attendance  of  the  scrivener.  In  the  presence  of 
the  scrivener,  the  decedent  told  his  son  he  had  then  signed  his  will,  but 
the  son  did  not  see  the  paper  as  prepared  and  executed.    Held: 

1.  The  signature  to  the  paper  having  been  proved  by  three  witnesses, 
parol  evidence  of  the  declarations  of  the  decedent  to  the  scrivener  and 
the  son  were  admissible  to  prove  the  publication  of  the  paper,  though 
in  the  form  of  a  letter  of  instructions  to  his  attorney,  as  his  last  will  and 
testament,  and  that  if  anything  happened  it  was  to  be  proved  as  such. 

2.  Though  the  son  did  not  see  the  paper  when  the  declamtions  as  to 
its  publication  as  a  will  wei*e  made,  yet  the  circumstances,  his  connec- 
tion and  familiarity  with  the  entire  transaction,  pointing  directly  to  the 
immediate  act  of  disposition,  made  his  testimony  admissible,  and  with 
that  of  the  scrivener  a  sufficient  compliance  with  the  statute.  ScoWs 
Estate,  89. 

4.  Where  a  second  will  in  express  tenns  revokes  a  former  will,  but 
refers  to  certain  bequests  in  the  former  will  and  re-enacts  them,  both 
wills  are  entitled  to  probate,  but  the  executor  named  in  the  former  will 
is  not  entitled  to  letters  testamentaiy.    Nelson^s  Estate,  160. 

6.  Testatrix  divided  her  residuary  estate  into  sixteen  parts ;  three  parts 
were  given  to  oneelass  numbering  three  legatees ;  eight  parts  to  a  class 
of  six,  four  to  another  class  and  one  to  a  class  composed  of  one  person. 
The  gift  to  two  of  the  classes  was  to  those  who  might  be  living  at  the 
death  of  the  testatrix,  and  the  issue  per  stirpes  of  any  deceased  child. 
All  of  the  legatees  were  nephews  and  nieces.  By  a  subsequent  clause 
in  her  will  testatrix  directed  that  in  case  of  the  death  of  any  of  the  lega- 
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tees  the  share  of  the  deceased  sliould  go  to  all  her  '*  nephews  and  nieces 
then  living  and  the  issue  of  any  of  them  deceased/^  Two  of  the  lega- 
tees died  without  issue  in  the  lifetime  of  the  testatrix.  Beld,  that  their 
shares  should  be  divided  among  all  the  surviving  nephews  and  oieces. 
Fahnestock's  Est.,  327. 

6.  Real  estate  was  devised  to  a  son  ip  fee  simple,  *'  with  full  power 
at  anytime  dui*ing  his  life  to  ....  convey  the  same  in  fee-simple  "  to 
another  son ;  **  and  in  case  of  his  failure  "  so  to  convey,  **  then  after  his 
death,^^  over :  Heldy  that  the  first  devisee  took  an  estate  in  fee  simple, 
not  cut  down  by  the  provisions  following.    Rea  v.  BeU,  118. 

7.  Where  a  testator  directs  that  after  the  expiration  of  a  particular  in- 
terest his  estate  shall  go  to  his  *'  right  heirs  according  to  the  intestate 
law  of  the  state  of  Penn&ylvania,^^  he  is  to  be  understood  as  meaning  the 
persons  who  would  have  taken  at  the  time  of  his  death  and  not  at  the 
time  appointed  for  their  taking,  unless  the  will  afibrds  clear  and  un- 
equivocal evidence  to  the  contrary.  The  fact  that  the  person  to  whom 
the  prior  estate  is  given,  though  his  death  is  to  precede  the  ultimate 
limitation,  is  himself  an  heir,  does  not  change  the  i*esult.  StewarCs 
Est,,  383. 

8.  As  representation  does  not  extend  beyond  children  of  uncles  and 
aunts,  and  grandchildren  of  brothers  and  sisters,  firat  cousins  take  to  the 
exclusion  of  second  cousins.    lb, 

9.  Under  a  devise  to  children  and  grandchildren,  by  name,  in  equal 
shares  per  stirpes,  the  share  of  each  child  to  go  '*  in  case  of  his  death  ^ 
to  other  persons,  and  **  in  case  of  the  death  without  issue  **  of  any  of  the 
gi*andchildren,  his  share  to  be  divided  among  the  other  grandchildren, 
the  devisees,  having  survived  the  testator,  took  an  absolute  estate  in  fee 
simple.     Sugden  v.  McKenna,  55. 

10.  When  a  testator  by  his  will  blends  his  real  and  pei-sonal  estate  so 
as  to  show  that  he  intends  to  create  a  common  fund  out  of  the  two  and 
to  bequeath  the  fund  as  money,  a  conversion  of  the  real  estate  will  be 
implied.  The  provisions  of  the  will  in  question  in  this  case,  held  to  ef- 
fect a  conversion  in  this  manner.     MarshalVs  Est,,  77. 

11.  Property  was  given  by  a  will  to  the  testators  executors,  with  di- 
rections to  sell  the  same  and  pay  one  fomth  the  net  proceeds  thei'eof 
to  the  children  of  testator^s  son.  At  the  testator^s  death,  the  son  had 
seven  children ;  two  others  were  bom  afteinvard  and  before  distribu- 
tion :  Held,  that  the  gift  being  immediate  to  the  children  as  a  class,  only 
tliose  in  existence  at  the  testator^s  death  could  participate.  As  a  dis- 
cretionary power  of  sale,  vested  in  the  trustees,  was  to  be  exercised  in 
a  reasonable  time,  the  oi-dinaiy  delay  in  actual  distribution  would  not 
operate  to  let  in  after- bora  children.    Landwehr's  Est.,  121. 

12.  A  testator  after  giving  a  life  estate  in  trust  for  his  daughter,  gave 
in  a  codicil  the  residuaiy  estate  to  his  nephews  and  nieces  linng  at  the 
daughter's  death.  By  a  later  codicil  he  provided  that  *•  in  case"  of  the 
deatli  of  the  daughter  *'  leaving  a  child  or  children  surviving  her  under 
the  age  of  twenty -live  years,  the  trustees  shall  pay  to  each  child  or  chil- 
dren the  sum  of  $350  a  year,  each,  until  they  respectively  nniye  at  the 
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Age  of  twenty-four  yeai*s,^*  and  the  **  estate  shall  remain  in  the  hands  of 
the  trustees  without  division,  until  after  all  said  children  arrive  at  said 
age."  Held,  that  the  annuities  to  the  daughter's  children  vested  imme- 
diately upon  the  daughter's  death,  and  that  they  did  not  violate  the  rule 
agsdnst  pei-petuities.    Rhodes''  Est,,  227. 

18.  The  latter  codicil  did  not  defeat  the  gift  of  the  residuary  estate  to 
the  nephews  and  nieces,  but  merely  postponed  the  right  of  possession 
until  the  annuities  to  the  daughter's  children  were  paid. 

14.  Not  decided,  whether  a  direction  to  apply  surplus  income  to  the 
payment  of  liens  on  real  estate  involves  a  capitalization  within  the  pro- 
hibition of  the  statute  against  accumulations.     Ih. 

16.  If  an  intestacy  occui-s  by  reason  of  the  failure  of  a  contingent  re- 
mainder, wliere  there  is  no  limitation  over,  the  next  of  Icin  and  heirs 
entitled  to  take  the  estate  ai*e  to  be  ascertained  as  of  the  date  of  tlie 
deatli  of  the  testator,  and  not  at  the  date  of  the  determination  of  the  con- 
tingency; and  the  fact  that  the  person  to  whom  the  piior  estate  was 
given,  though  his  death  was  to  precede  the  ultimate  limitation,  is  him- 
self an  heir,  does  not  change  the  result.    BelVs  Eat.,  389. 

16.  Testator  upon  the  death  of  his  wife  gave  the  entire  income  to  his 
daughter  for  life,  with  a  power  of  appointment  to  her  children  of  the 
principal  of  the  trust  estate,  but  in  default  of  such  appointment,  then 
he  directed  payment  of  the  said  piincipal  to  her  children  in  equal  shares. 
And  in  case  of  her  death  without  leaving  issue,  then  he  directed  his 
executoi*s  and  trustees  to  pay  and  divide  the  said  capital  among  his 
brother  and  sisters  and  their  issue,  and  his  wife's  brothers  and  sisters 
and  their  issue,  in  the  proportion  mentioned  in  the  will ;  but  in  case 
eitlier  branch  shall  be  then  dead,  without  leaving  lawful  issue,  then  to 
pay  and  divide  said  capital  to  and  among  that  branch  which  shall  then 
be  surviving.  No  disposition  was  made  of  his  estate  upon  the  happen- 
ing of  the  death  of  both  bmnchcs.  Held,  that  as  the  daughter  would 
take  her  deceased  mother's  share,  she  would  take  the  entire  undisposed- 
of-estate  as  heir  at  law  of  her  father.     lb. 

17.  A  legacy- which  fails,  either  by  lapse  or  because  void  ab  inilio, 
goes  into  the  residue.  But,  where  some  pait  of  the  I'esidue  itself  is  ill 
given,  the  lapsed  portion  goes  to  the  next  of  kin,  and  not  to  the  other 
I'esiduaiy  legatees,  and  there  is  no  distinction  in  this  respect  between  a 
lapsed  and  a  void  residuary  bequest.     Oray's  Est.,  67. 

18.  The  common-law  rules,  as  to  the  devolution  of  propeity  described 
in  lapsed  and  void  devises  and  bequests,  are  in  foiite  in  Pennsylvania, 
the  wills  act  of  April  8,  1838,  P.  L.  249,  having  made  no  change  there- 
in. Patterson  v.  Swallow,  44  Pa,  487,  was  qualified  in  this  respect  by 
the  opinion  in  Massey's  Ap.,  88  Pa.  470.     lb. 

19.  Nor  did  §  11,  act  of  April  26,  1855,  P.  L.  332,  providing  that  dis- 
positions of  property  to  charities,  contrary  thereto,  *•  shall  be  void  and 
go  to  the  residuary  legatee  or  devisee,  next  of  kin,  or  heii*s,  according 
to  law,"  introduce  a  new  rule  on  this  subject.  It  is  a  statute  of  wills 
and  conveyances,  not  of  distribution  of  decedents'  estates,  testate  or  in- 
testate,   lb. 
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20.  The  language  above  quoted  is  not  a  provision  prescribing  who 
shall  take  in  such  cases,  and  in  what  order ;  its  meaning  is,  simply,  tfa&t 
the  property  which  is  the  subject  of  the  void  disposition,  by  deed  or 
will,  shall  go  to  one  or  other  of  the  classes  of  distributees  named  in  the 
statute,  as  the  case  may  be  under  the  Existing  law  of  distribution.    76. 

21.  By  a  will,  not  in  conformity  with  said  act  of  1855,  a  testator  be- 
queathed $20,000  to  a  charity,  $50,000  to  each  of  five  individuals,  and 
the  residuary  estate  to  those  six  legatees,  in  pro  rata  shares.  The  char- 
itable bequests  being  void,  the  $20,000  fell  into  the  residuum,  of  which 
as  thus  increased,  5-27  went  to  each  of  the  five  individuals,  and  2-27  to 
the  next  of  kin.    76. 

22.  A  testator  provided :  *'  And  in  case  either  of  my  daughters  shall 
die  without  issue,  either  befoi'e  or  after  the  decease  of  my  wife,  then 
tlie  amount  of  their  share  or  shares  in  the  residue  of  the  estate  shall  I'e- 
veit  back  to  the  remainder  of  my  children,  share  and  share  alike ;  my 
said  sons  ....  and  my  daughter  .  .  .  ,  are  to  hold  in  trust  the  share 
or  shares  that  such  of  my  daughters  as  may  be*  without  issue  before  or 
after  the  death  of  my  wife  may  be  entitled  to,  and  invest  their  legacies 
in  bonds,  and  pay  to  them  the  interest  thereon  semiannually ; " 

776^,  on  the  authonty  of  £ichelberger  v.  Bamitz,  9  Watts,  447,  and 
the  line  of  cases  following  that  decision,  that  the  words  *'  shall  die  with- 
out issue  ^*  must  be  construed  to  mean  an  indefinite  failure  of  issue,  and 
hence  that  tlie  legatee  took  an  absolute  estate  in  fee.    Hojfs  Est.,  636. 
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